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"  COUPJ  OP  REVIEW,  187-2. 
MO^fTREAL,  3Ut  MAY,  IS7J. 

Coram  BkftTBALOT,  J.,  Maokat,  J.,  BtACDmr,  J. 

No.  4«7. 
Atwater  et  al.  n..  TKe  Grand  Trunk  Railway  Company: 


As  0«Mn  Bt^mihlp  Comiwnr,  br  \M  bill  of  Ming,  harlnx  dndertokeii  to  Mirrr  goodf  from 
Uforpool  to  Portlmi|d.  «nd  Hmth dMUsr  th«m  to  tlm  Urand  Trunk  KallwBfCompapf  tobai 
brthera  Okrriod  to  MontrMi,  nod  th«  l»tt«r  Companr  bc«lsg  raooWod  iind  «arrl«d  thj 
«ood»,;  ^    -}  ,  "^ 

Hold  :-lrt.    Thliald  GrMdjfunk  B»llw«r  CompAny  tro  rMpondbl*  A>r  imMgt   to  4ha   loodJ 

MUMd  by    their    no|llgenoe,  Md  pannot  Infoka  tbtf  eonditloniLor  th«  Ueowi  SteanuW 

fCompanjr'tblU  oftladlng.  ^  f 

and.-Tooirt»bll»h  th.tjfoodi  worad^magnd  whon  Id  a  earrior'i  otutody  It  U  lufflolont  to  'il)«w 
th»t  tbo  Compuiy  roocivod  thu  good*  In  tpparent  good  order  «nd  dollforod  them  In  bad 

8rd.-I^^n«.  on  Hi«  part  of  the  carrier  will  be  held-prored  int  b«  eatablUhed.  In  OTidenoe  that 

I    !!?,:i   .  "tr'"*  "?-''  ""  """  '^"  ''"""'°  "  "w  '»•'  ""»  ">V  were  by  an>  ordinary 
handling  In  thoniiualoouno  of  trannportatlon.  j.  7  w  u.u«y 

The  plaintiffs'  wtion  was  at  Orst  dismisso^by  his  kdjpw  Mr.  Justice  Mondelet, 
which  decision  wbs  rovoreod  by  the  Court  of  Ueview.  "      ' 

The  facts  oft^o  case  fully  appear  by  the  respective  faotnms  of  plaintiffs  aod 
defendant.'  '  °  - 

Dorman  for  plainUffs:— The  plaintiffs  'ask  a  revision  of  the  jodgment,  by 
which  their  aotfon  was  dismisHcd  with  costs,  * 

The  actionwas  brought  to  recover  $575,  valno  of  s  case  of  plate  gW;  received 
by  the  defendant  in  good  order  at  Portland   to  be  oarrSed  JThd  delivered  to 
plaintiffs  aV Montreal,  and  which  was  delivered  (0  plaintiffs  in  a  broken  and' 
utterly  worthless  condition.  ^^  '  '  , 

The^pljunUa  allege  iri  their  declaration  that  in  the  month  of  January,  1871, 
at  Liverpool  in  England,  they  shipped  in  good  order  and  condition,  fey  the 
Steamship  Soaridinavian,  belonging  t(Hhe  Montreal  Ocesb  Steamship  Company, 
three  cases  of  plate  glass,  which  the  said  Steamship  Co^ny  undertook  to  curry 

s  •  ,  A  ^  , 
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Atw«ierct.i.  on  board  of  said  steamship  from'Lifcrpool  to  Portland,  in  tho  State  of  Maine, 
TheOrwdT.n.and  there  to  deliver  the  same  in  good  order  and  condition  to  the  defendant,  to 
be  by  tho  defeiidant  carried  thence  by  railway  to  Montreal  and  there  delivered 
to  the  plaintiffs  or^heir  assigns,  in  consideration  of  ^the  freights  therein   men- 
tioned. '  ' 

That  tho  said  Montreal  Ocean  Steamship  Company,  as  they  had  agreed  to  do, 
conveyed  the  said  goods  from  Liverpool  to  Portland,  where,  on  or  about  the  sixth 
of  February  of  the  same  year,  they  dcjivered  tho  same  to  defendant  to  be  juarried 
and  delivered  to  tho  plaintiffs  at  Montreal ;  that  the  defendant  received  thesaid  - 
three  cases  of  plate  glasrf  from  the  said  Steamship  Company  at  Portland  in  good 
^  order  and  condition,  and  m^ertook,  and»f»gr6ed,  and  were  bound  to  carry  tho 

same  thence  to  Montreal,  and  there  deliv(3r  the  "same  in  like-good  order  and 
condition  to  the  plaintiffs  ;  that  defendant  foiled  to  fulfil  its  said  obligations, 
but  that  in  the  course  of  the  transportation  of  said  goods,  and  while  the  same 
'  were  in  defendJfht's  possession,  by  and  through  tho  want  of  care,  negligence  and 
fault  of  tho  defendant,  its  agents  and  servants,  one  of  said  oases  of  plate  glass, 
and  all  the  plate  glass  contained,  in  it,  were  broken,  crushed  and  entirely  des- 
troyed. C  ;    .  ^•' 

that  plaintiffs  were  tho  owners  of  the  sSi'd  goods,  and  that  the  value  of  the 
case  of  plate  glass  so  broken  and  destroyed  was85W,00.  and  prayed  that 
defendants  be  condemned  to  pay  that  sum  to  plaintiffs. 
The  defendant  pleaded  : —  °  j 

1.  The  general  issue.      . 

2.  That   the  defendant,  about  the   date  mentioned  in  plaintiffs'  declaration,     < 
received  from  the  Montreal  Ocean  Steamship  Company,  at  Portland,  three  oases 
of  plate  glass,  „and  undertook  to  carry  the  same  to  Montreal,  and  there  to  deliver 
them  to  the  plaintiffs.     That  defendant,  according  to  its  undertaking,  carried 
the  said  goods  from  Portlatfd  to  MontreijI,  and  delivered  them  to  plaintiffs  in  the 
same  order  and  condition  in  which   it  had  received  them  at  Portland.     That 
defendant  used  all  possible  care,  and  was  not  guilty  of  negligence  in  the  trans- 
portation. 

That  one  of  the  principal  conditions  on  which  defendant  carries  merchandize 
like  that  in  question  is,  that  defendant  is  not  responsible  for  any  damage 
that  may  happen  to  such  morchandiie  ;  that  defendant  received  said  goods  frdm 
the  said  Steamship  Company  under  that  special  condition,  which  is  a  usage  of 
commerce,  and  was  well  known  to  the  said  Stcijmsbip  Company  as  well  ais  to  the 
plaintiffs. 

That  defendant,  having' never  contracted  with  plaintiffs  is  not  responsible 
towards  them,  and  by  reason  of  a  special  contract  with  the  Ocean  Steamship 
Company,  the  defendant  is  not  responsible  towards  that  Company  for  any  damage 
such  as  alleged  in  plaintiffs'  declaration. 

The^plaintiffs  in  answer  to  this  plea,  deny  that  defendant  undertaking  to 

^    •      carry  the  goods  in  question  from  Portland  to  Montreal   was  qualified  by  any 

^.'         condition  or  stipulation,  which  liriiited  6r  could  by  law  limit  the  responsibility 

of  defendant  as  a  common  carrier,  or  which  could  relieve  defendant  from  liability 

or  damage  caused  by^ita  fault  or  negligence,  and  say  that  defendant  contracted 
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ftnd  undertook,  and  were  boun^  to  carry  and  deliver  the  gooda 
tiflfe'  declaration.* 

The  plaintift  proved  that  tj.ey  shipped  the  goo^s  on  boa/d  the  Scandinavian 
at  Liverpool  the  9th  of  January,  1871,  unJer  bill  of  lading.lintiffs' Exhibit  No 
One,  whereby  Ihe  Montreal  Ocean  Steamship  Company  Ldcrtook  to  convey 
8«.d  goods  to  Portland,  and  there  delive;  them  in  good /rder  and  condition  to 
th«.  defendant  to  beby  it  forwarded  thence  ta  Montreal  a,4  deUvered  to  pontiffs 

That  the  Steamship  Company  did  carry  the  goods  to  Portland  and  deliver 
them  to  the  defendant,  to  be  by  it  carried  and  delivered  to  plaintiffs  af^Iontreal 
asappears  by  theExljibitX,  produced  by  witness  McFeatfand  by  which  defTn' 
dant  acknowledges  to  have  received  fro.u  the  Montreal  Ocean  Steamship  Compa" 
ny  the  goods  in  question  in  apparent  good  order  and  condition.  ^ 

That  on  their  arrival  at  Montreal  oneoase  of  said  plate  glass  was  proved  t&" 
be  «.  c  ushed  and  broken  as  to  totally  destn,y  all  the  glass  contained  inT 

That  the  glass  was  pbintiffs^i^rty,  and  its  value  was  $676.      - 

The  only  evidfenee  adduced  iijefendant  was  the  testimony  of  the  conductors    / 
of  the  tram  which'brought  the  goodk  from  Portland  to  MonLal,  and  whoTav 
ha  no  accident  occurred  on  the  way  ^hic^could  account  for  the  Llg'    a„d 

case  was  broken  on  its  arrival  at  Montreal. 

At  the  argument  it  was  contended  on  behalf  of  defendant  • 

of  L  ^n^i*'"'"  ""' .°"  """*""*  *^'''''"  •'  ""'*  P'»'»*'ff« »°  '««!««*  to  the  carrying 
of  Ihe  goods  in  question,  and  hence  no  liability  for  the  loss  of  Vho  goods.    ^   !  9 

^    ,,  V?    >1'"'*™"*'*"''^^J^**"  ^'^^  conditionsof  thebiUof  ladinekiri    ' 
by  the  Montreal  Ocean  Steamshin  Company  to  the  plaintiffs,  a,d  tliat  Z5t 

d.  That  defendant  s  liability  ^s  limited  todamage  resulting  from  its'fault  <^d 
negligence  and  th^  „o  fault  or  negligence  had  leel  proved  i!  m^'"^ 

actln':'    '  "    "  "'"'  ""•°"'  "  '^"^^^^^  «>'   '^-'"--S  plaintiffs'  , 

"  iJlJ^'f  *' ^.  °°*  P™^^**  *''«*  tJiere  is  or  has  been  between  plaintiffs  fand 

'.  ofnut   l"^-    ""'  "''■'^'''  P^^""^'  '«'°*"«'*«  ^'^^^'  to  Them  tt  c^e 
of  plate  glass  m  question  in  this  cause."  ow  me  case 

2   «  That  there  is  in  the  cause  no  evidence  of  any  act  of  negligence  or  want 
of  care,  nor  of^ny  fault,  which  in  fact  and  law  can"  be  attriSk  to  defen- 
dant, with  respect  to  the  breakage  of  the  said  plate  glass  »  •   '-     ^^^^'^ 
As  to  the  first  ground  the  plaintiffs  submit  that  thav  hftv«  r«^.A  k 

The  Ocean  Steamship  Company,  by  its  bUl  of  lading,  undertook  to  e«rr,  *T,- 
goods  from  Liverpool  t^Portland,  and  there  deliver  thert^Sefelni^t 
ating  that  the  Steamship  Company's  responsibility  should  00^80  0^6,^1!^^^^^ 
the  goods  to'  defendant  at  Portland.  7 

It  appears  that  the  Steamship  Company  fulfilled  itn  nonf,J.t  o,„i„j      • 
to  Portland  and  delivered  them  in  good  order  to  i^LlS^^ 


K-  Atwater«t(U. 
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Atw.tar  ee/.i.      The  plaintiffti  then,  by  the  agency  of  the  Steamship  Company,  delivered  the 

The  Or.n<^.R  goods  tb  the  defendant  at  PorUandto  be  carried  to  Montreal  and  delivewd  to 

, .         /    ,  plaintiffs.      The   defendant    gaw    a  receipt  for  the  goods,    acknowledging 

/  to  have  reoeivedlMem  in  apparent  good  order,  and  undertoobto  carry  and  deliver 

/  them  to  plaintifi  in  Montreal.    The  defendant's  receipt  was  in  fact  a  clean  bill 

,  of  lading  in  favor  of  plaintiffs,  without  any  condition  limiting  its  liability  as  a 

common  carrier,  and  having  delivered  the  goods  in  bad  order  it  is  responsible 

,/  for  the  damage;  and  it  was  not  necessary  to  prove  any  special  act  of  ^gligence. 

It  was  quite  enonjA -to  phew  that  defendant  received  the  ^oods  in  good  order 

and  delivered  then^in  a  damaged  condition. 

The  defendant  having  failed  to  prove  the  allegations  of  its  plea  in  respect  to 
a  special,  contractor  condition  exempting  it  from  responsibility  for  damage, 
^  contended  at  the  argument  that  the  clause  "not  i^ponsible  for  breakage,"  written 
on  the  bill  of  lading  given  by  the  Ocean  Steamship  Company,  was  available  to 
defen4ant,  and  limited  its  liability.  It  is  submitted  that  whatever  mightbe  the 
effect  of  this  clause  between  the  Ocean  Steamship  Company  and  plaintiffs,  it 

-      ^o"""  nop"*  of  the  contract,  express  or  implied,  between  the  plaintiflfe  and 
defendant. 

But  the  glaintiffs  submit  that,  even  supposing  defendant  to  have  received 
and  carried  the  goods  subject  to  the  stipulation  "  not  responsible  for  breakage  " 
it  would  then  be  liable  for  damage  resulting  from  its  fault  or  negligence,  and 
the  facts  prdved  establish  conclusively  that  the  case  of  plate  glass  in  question 

was  broken  and  destroyed  by  the  negligence  or  want  of  care  of  defendant. 

Defendant's  own  receipt  is  conclusive  that  it  received  the  case  of  glass  in  good 
order  at  Portland,  the  receipt  says  in  "apparent  good  order."  When  it  arrived 
.  in  Montreal  it  was  in  apparent  bad  order.  The  case  was  so  crushed jind  broken 
that  the  damage  was  apparent  to  every  one.  All  the  witnesses  agree  that  the  case 
could  not  have  been  so  crushed  and  broken  by  any  ordinary  handling  in  ihe 
usual  course  of  transportation  ;  that  it  must  have  been  subjected  to  a  force 
/ .  equivalent  to  several  tons  weight. 

'  T'^"  °»"s*  bavetbeen  the  result  of  negligence  and  want  of  care,  or  oU  force 
"^"J^^re,  and  if  the  damage,  was  caused  by  force  majeure  it  was  incumbent  on 
defendant  to  prove  it.  . 

The  defendant  had  attempted  to  prove  that  nothing  occurred  to  cause  the 

0        damage  after  the  goods  were  loaded  on  the  cars  at  Portland  till  they  arrived  at 

Montreal,  but  not  a  witness  has  been  examined  to  shew  that  nothing  happened  to 

'    the  goods  while  in  defendant's  possession  at  Portland  before  they  were  loaded  on 

the  cars  and  started  for  Montreal.  * 

Defendant  would  have  the  Court  infer  that  the  breakage  occurred  before  it 
received  the  goods  from  the  Steamship  Company.  But  this  is  contradicted  by 
the  defendant's  receipt,  which  declares  that  the  goods' were  in  apparent  good 
order.  /  .  ' 

The  damage  was  so  apparent  that  it  was  at  once  perceived  at  Montreal  before 
the  goods  were  unloaded  from  the  car,  and  if  th*  goods  had  been  in  the  same 
damaged  condition  when  received  from  the  Steamship  Company  at  Portland,  thi> 
defendant's  ageiits-wh(nrecelver  and  mded  the  goods  at  Portland  must  have 
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discovered  it,  and   could  have  pjttved  it.    And  it  is  a  significant  fact  that  not  Atwttw  ct 

one  of  defendant's  agents  or  servants  who  had  the  receiving,  checking,  care,  hand-TbeGnndT 

ling  and  loading  of  the  goods  at  Portland  has  been   examined  to  support  the 

defendant's  pretension  that  the  goods  were  in  fact  delivered  at  Montreal  in  the  same  "^ 

oondition  as  when  received  at  Portland.  / 

The  plaintiflb  submit  that  the  judgment  under  review  is  erroneous  in  every 

respect  and  ought  to  be  reversed,  and  defendant  condemned  to  pay  the  plaintiffs 

$576,  the  value  of  the  glass  destroyed,  with  costs.  . 

Authoritiei :—  ,  - 

Code  Civil,  Art.  1676  and  1674. 
Code  Oivil,  Arfc  1676. 

Troplong,  LouageNo.943.  '         / 

(Vanhuflkl,  Louage,  pp.  90,  91. 

Harris  T8.  Bdmondfltone  e<  a/.  4.  L.C.  Jarist,  p.  40.  ..  ^ 

The  O.T.R.  Co.,  vs.  Mountain,  6  L.C.  Juriat,  p.  173. 

Pominvilh,  Q.a,  for  Defendants.-Cinq  questions  out  6t4  soumises  en 
cette  cause  devantla  Cour  Sup^rieuro,  pr^sidde  par  son^  Honneur  Mr.  le  Juge 
Mondelet  par  la  D^fenderesse,  et  ont  ^t^  jugtfes  en  sa  faveur  par  le  jugemeufc 
dont  se  plaignent  les  Demandeurs. 

1®.  Iln'est  pasintervenu  de  contrat  entre  les  Demandeurs  et  la  D^fen- 
deresse  pour  le  transp..rt,  de  PortlandA  Montreal,  des  oaisses  de  Plate  gluts  dont 
il  est  questioo,  ct  les  Demandeurs  n'ont  aueun  droit  d'aotion  centre  la  D^fenl 
deresse. 

2  ® .  S'il  y  a  eu  contrat,  le  transport  deces  effets  a  6t6  fait  auz  termeset  con- 
ditions mentionn^s  i.  la  lettre  de  voiture  Bill  of  lading,  exhibit  No.  1   des 

'Demandeurs. 

3  « .  Les  voituriers,  comnum  carriers,  peuvent  limiter  leur  responsabiUt^  dans 
le  transport  des  marchandises  qui  leur  sont  confines. 

4  o  .  La  responsabilit^  du  voiturier  ^tant  limit^e  par  le  contrat,  le  fardeau  de 
la  preuve  de  negligence  du  voiturier  tombe  sur  I'eip^diteur  ou  consignataire  des 
effets,  et  non  sur  le  voiturier. 

5  » .  Dans  cette  cause,  les  Demandeurs  n'ont  fait  aucune  preuve  de  negligence 

.  CQntre  la  Deftnderesse,  au  oontraire  il  est  etabli  que  les  effete  en  question  ont  616 

transport's  par  la  D4fendere8se,  de  Portland  h  Montreal,  aveo  tout  le  soin  dos- 
sible.  ^ 

Les  Demandeurs  dans  leur  declaration  alleguent :     '  '     . 

Que  le  ou  vers  le  neuf  Janvier  mil  huit  cent  soixante  opie,  ils  ont  mis  &  bord 
du  Scandinavian  &  Liverpool,  en  bon  ordre  et  condilion^trois  caisses  de  Plate 
glass  que  la  Compagnie  >'  The  Montreal   Ocean  Steamship  Company"    s'est 
obligee  de  transporter  et  deiivrer  aux  Deman^urs,  en  bon  ordre  et  condition 
Voir  connaissement,  BUI  of  lading.  Exhibit  Ho.  1  des  Demandeurs. 
^  Que  1^  effets  ont  et6  transportes  par  ?«  The  Montreal  Ocean  Steamship 
.Company    de  Liverpool  k  Portland,  et  ont  ete  Uvr^s  Ik  k  la  Defenderesse  en  bon 
ordre  et  que  cette  demidre  s'est  chargee  de  les  transporter  &  Montrfal;  que  la 
Defenderesse  n'a  pas  rempli  son  contrat,  et  que,  p^  lafaute  et  negligence  de 
cette  derni^etde  s^^hy^H,  rrn,  ^^  ,,i,m  n  M  compltHemont  biiseo, 
Jes  vitres,  i%fe  ytow,  i^Pie  oontenait 


/ 


V 
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Atwator  el  al. 
The  Grand  T.K 
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venue  t  oo  contriit.  '  >'»'»P«D;.      L.  Ddfendera»o  D'eM  pa,  „,)„. 

"  Bill  of  I.d4 ,•■  e,  „n  1,'  t,    T     ■°°'  """"""^  "  *"'«•  "■'  1« 

dW  .u  ™j.t  d»  «„„,„,„  ZIZ^  ~°'™«  -c«neollig.Bo>.  vW-vi. 

dee  condiUoDs,  .ur  le  Bm  of  CT  „    ™"  '»"''  »  P°"'™J :  quW 

neee,.i.pa.te.„ere,p„Ltrir      ;  "?"  '^   '"  >^»'''«« 
da  doo„„.ge  ,„i  e„  rZ\^   „^T:  ^  «r,,e,rient  .„  dit.  dfete  « 

,dom„,.ge  .11^,,  ,„.„  „^^.r.™!l  „.r"  °?'^''*"  '«'»"'«''"« <!- 
-an.  .™.e  „,.„.,,„  ...^^/.U^Xlitlrl'lt: 

.«™i.'."pap„™,  d.,&S  od  r„T  ''^■^h^Pt-*'^,  md, 
P««™,  le  c»,Wre  aj...  «n.Mi^7.hrf  D.m«i)l«.r.  de  ai™„„e,eUe 

po^SXe J  ■>7Zftdr.;r.  '^°^""«»V  •-* «'« '- 

'"^1T^^^"^"'  '--^  .e  .d  .»■. 


to  the  case  in. 


\: 
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Muschamp  vs.  The  Lancaster  and  Preston 


De  la  part  do  la  Defense  toua  lea  oondaoteurs  qui  ont  6t6  en  charge  du  train 
dans  lequol  so  trouraientlos  oaisscs  en  qijicstion  et  autros  employ»Ss  do  la  D»5fbV  i 
derosso  dans  le  ddpartcment  du  frflt,  ont  6t6  examinds,  et  tous  tdmoignent  que 
tout  le  so/n  possible  a  t'td  donnd,  do  Portland  ii  Montrdal,  qu'elles  ont  dtd  livrdes 
ici  telle  qii'cllos  uvaicnt  dtd  expddides  do  Portland,  sans  i^Tarie  ni  accident. 

litt  D^fenderesse  rdfftre  aux  ddpositions  donndes  par  Monsieur  Stratton,  agent 
du  fret,,^ar  laquolldil  apparait  que d'apfSl'lnvestigation  qu'il a  fiiite, laoaimo  de 
vitro  oii  question /a  dtd  rcjuo  par  la  Ddfendorosse  ik  Portland  de  "  The  Montreal 
Ocean/Stoamship  Company,"  dans  le  mGme  dtat  et  conditi<^  qu'ello  a  dtd  livrde 
ici  aux  Dcmandeurs. 

AU  soution  do  la  premiire  question  soumise,  la  Ddfonderesse  rdfiro  aux 
auto^itds  suivantes.      /  ' 

Mccson  &  Wolsby,  page  421 
Junction  Railway  Company. 

Exchequer,  fJe340,  Scothorn  6t  alvs.  The  South  Staffordshire  Railway 
Company.  / 

2  ExQhQ(\n^,  riigo  415,  Maohio  vs.  The  London  and  South  Western  Railway 
'ompany.  '  ■ 

36  English  ^w  and  Equity  Reports,  page  482.  ,      - 

Collins  vs.  The  Bristol  and  Exeter  Railway  Company. 

Court  of  Eicljequer.  II  y  a  eu  appel  de  co  jugcment  de  la  Court  of  Exchequer 
to  the  Excttfequor  Chamber,  et  lo  jugement  a  dtd  renversd,  voir  English 
Jurist  vol.  t  partio  I.  1857.  Mais  devant  le  Chambre  des  Lords  sur  Appel, 
le  premier^ugeibent  a  dtd  confirmd,  voir  English  Jurist,  vol.  5,  part.  I,  1859.  ' 

House^f  Lords  tases,  Index,  page  273  &  289. 

Gutm^  vs.  Gra/id  Trunk,  jugd  en  appel  en  Septembre  1871. 

Gord<^  vs.  Grahd  Trunk,  cause  analogue  4  oellfroi  pour  efiets  cons^ds  da  la 
mSme  j^anidreet/oxpedids  de  Portland  dans  le  Haut  Canada,  jugd  dans  le  meme 
sens  que  oelle-ci./   La  cause  n'est  pas  rapportde. 

2rttf  &  3rrf  Qi^estions. 

Code  Civil  du  Bas-Canada,  art.  1676.  / 

.ebel,  L^.  qhemin  de  for,  page  282,  No.  506.  / 

Troplong,  (bontrat  louage  No.  92*6  &  942.  / 

2  Duvergier    "        «    No.  324  &  325. 

PersilA  Croissant,  Commisrionnaires,  pages  185  &  186. 
Pardessus,  Droit  .Commercial,  No.  528,  539  &  576.  - 

Vanhufel,  traitd  oontrat  do  louage,  pages  66,  72,  &  73. 
Angell,  Law  pf  Carriers,  Sections  247,  248,  249,  251, 330. 
Story  on  Bailments,  Ed.  1863.  No.  541,  549,  556,  557,  558. 
Parsons  on  Contracts,  Ed.  1864,  vol.  2,  Sec.  15,  page '233..  / 

Redfield,  Railways,  Ed.  1869,' vol.  2,  page  88,  Sec.  177  et  suivantes. 
6  L.  C.  J.,  page  190,  Torrance  et  al.  vs  Allan,  Gelinas  et  Grand  Trunk,  ju<rd 
en  appel,  9  Septembre  1863 


Atwater  et  •!. 

▼I. 
huUrandT.B. 


Queatkn>>  quantTuHardeag  de  la  prenve>~ 
Troplong,  Louqge,  vol.  3,  No.  942. 
Yanhufel,  Contrat  de  Louage,  p  tge  91 . 


\. 
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Atw»t#retti. 
""•Onu'dT.B. 
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T^n  ^'^'  "  r?'"  ^'  *■•"•  ?"««  299,  No.  630. 
Angell,  Law  of  Carrion,  8oo.  247,  276 
^torj,  BailmcntB,  8oo.  673.       "T^^ 

Oreenleafon  evidence,  vol.  11.  pages  211  8  218     \  •       • 

Par  toutea  le«  raiaons  oi-dessus  l»  n^p   J  ^  \  " 

-^1.  loi.  4  la  preuve,  etll  ^  L    ot  eS,""".        '/  f  ''"'"  co„fora.^™eat 
mation  aveo  ddpens.  ^         '  "* """  ""  ^*'»'""'«  ^  "onSance  la  oonflr- 

m?dT»agea^~f;;;^^^^^^^  Co^pan,  fo/ 

being  carried 'on  thf  rali..Id  ftlTo  '  ^^  ^     ST  "T  '^  P""**  ^la^  while 
The.breakage  ia  alleged  in  nlainMff -^  •  ^  *'«°*«'*V'»  *'«»"»'"y.  ia71. 

danta-  groas'Iegligent  a7w       I?  1"^^^^^^^  "^  ^'^  ^^'^  <«"-»  «^  defen- 
tbe     ntraet  b^^wl^Clra^f  ^^^^  "t^^ea 

which  the  latter  wasZ  carrv  to  PnrH    f "  ^"  .'      ^"""P^^V  i"  Liverpool,  by 

JUve.dtoplaintifr3,anrirlH:t:rati:^^  '^ 

Company  and  the  defendanU ;  but  tht  wl  ^'"*,^t^»  the  M.O.S.8. 

the  8.  S.  .Company  as  agentTi^-  nti„H  J  '^'''^^  ""^^  *°  '»»''«  »>««"  bj 

plaintiffs  alleged,  ke  SL™Uon  ^  ^^  ?"  »  P''""'*  ''^  ''«^<''">t«  Awards 
the  three  ol  ^^Le  8  8  C^^^^^^^  *•"**  **  ^«'*''"''»  »••«  H^ants  received 
t^eal,  ther«  todeS L' p^^^^^^  ^'^  to  earry>em  to  Mon- 

pardcuiar.     Half  ^len  of  wo  ds  ti.^.  f  ^"^  ""  ""*  "^f"  "^^  «»«  '« 

with  advantage.     The  ImI         t     J*^'  ^'"  ''^^'^  »«  t^«  declaration 

.     j-'^^^nta^  J;«f"Jf  t-J"^-^  The 

contract  between  it  and  the  iin  JJ-^  aL  J  T""^  ^^"^  '^  "''«"'««  of 
those  .Kre«  „ases  of  glass  wast  :^r;l^*  "o'  ^8  ^P  "'^  ^^  ^^^^ 
the  carnage  was  upon  certain  terms  and  T ^r  ^"^'P'"'^  ""^  " ;  that 

Trunk)  was  not  to  be  liable  fo^rdail?     "''•?'  ^'"«  *'"'*  ^*  ^V  «™»<» 
'     *hf  as  it  received  thV  goods  fZ  thTs'^r/r^'^^^^  *"  "^^^  4»>  goods ; 
delivered  them  to  the  plaintiffs  in  IVW     f*   .    P""^'  ""'  '"  ""^^  «o°\l'tion,  i 
'f  they  have  been  ibund^amjd  Si;^/;';!  ''^'  "°*  ^»-S«  4->.  «nd 

judgment  a  ,uo  found  good,  anZelU  Id      77^1"    ^'^  ^'^^^  '«V  *h« 
di8mi««ed.     The  quesU^n^w  is  TtoT  "*"''"  °"*'*"'  4  ^een 

bill  of  lading,  dated  Liverplj    ^h  jl    """f »;«««  «*f  that  judgment.!  The 
r«.ived  on  board  the  Scan^LZ   Z^^T^T!^  '"^  '^^  4  - 
Portland,  where  the  shipfc  re8pon8ibiliu!l.^,    ''"y        ^''"^  '^"^  «^'P'«  M^  «* 
way  Company,  by  them  tf  ZZtr^  T  ""f"'  "^''^^  «'«"^  Trunklil. 
delivered  to  plaintiffs-  "any  d  ^^  J,     TJTI  '""^''^'  '"'"^  «'  MontL 
claimed  against  the  plrty  ,1  L^u   '"'  ^^j?*^  '^'  """er  is  liable  must^ 
damage  was  done."     "  Goods  at  rilt^  ^""^  f'  ^'^  ^«'«'^>«»  tC 
Across  the  bill  ia  written.  "  Not  ac^lLbUV'T'.  "'"'  *••*  *^P'«  *«'Wesl 
ever."     This  is  printed  ^Iso  in  thT^ToTt t'  b^  T  '"""  7  """«  A 
^"'«"*'*»  at  Portland,  the  Grand  T^nkd^        .    !"  """"^  **^  ^'^'^'^ 
ca.^,  to  carry  it  W,,  .h,^,  .aihoadr  Jrri^  *^>  ^t.""'^  ""y-  ""  bor\ 

m  apparent  good  order  and  condition,"  so  their 


-s'wp^"*'  r ■?""'■    ' 
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~,      ,."*       ,     "l  '.  — — : lAiwater'M aL 

receipt  to  the  ship  reads.  One  receipt  was  given  for  all  the  goods  of  the  ship's  mani-  TheQi^dT.B. 
fest.  Some  are  laid  to  be  received  in  apparent  good  order,  but  others  ii^bad  ;  no 
notices  or  conditions  are  stated/  A  condition  of  the  receipts  and  printed  waybills 
used  commonly  by  the  Grand  Trunk  Company  is  that  it  shall  not  bo  re  ponsiblo 
for  damage  to  glass,  &o.  From  the  Liverpool  bill  of  lading  two  obligations  fall 
upon  the  Ocean  Steamship  Company,  one  to  carry  the  oases  of  glass  tp  Portland,  ■ 

the  other  to  dblivA  them  in  Portland  to  the  Grand  Trunk  Company  to  be  carried 
to  Montreal,  for  pkintiffs.  Under  this  secpnd  obligation  tho  0.'  S.  d.  Co.  were 
forwarding  agents.  jThera  was  another  opptraot  afterwards,  in PorUand,  nimely, 
upon  the  0-  S.  fl.  po 's.detivering  the  oases  to  the  O.  T.  Co.,  and  the  G,  t' 
accepting  thim.  to  %a  «jrried  to  pluintifife.  The  0. 8.  S.  Co.  were  not  to  be  held 
carriers  for  the  whole  <|tttanee  to  Mon||feal ;  so  they  expressly  stipulate  that  they 
are  not  to  be  bound  «m  delivery  to  the  Grand  Trunk  from  the  ship's  tackles,  and, 
a  little  further  on,  tHal  any  damage  "  must  be  claimed  against  the  party  only  in 
whose  possession  the  gfwds  were  when  the  damage  was  done."  As  to  the  recep- 
tion by  the  0.  8.  8.  Co.  of  one  sum  of  money  to  pay  tbt  freight  all  the  way  to  ' 
Montreal,  that  ought  not  to  bc^fatal  to  plaintiffs  noi^ind  them  to  look  only  to  the 

8.  S.  Co.,  particularly  seeing  the  express  stipulations  jdSt  read  contained  in  the 
bill  of  lading.  The  money  was  received  as  i^  was  for  convenience  of  all  parties. 
It  was  convenient  to  the  consignor  to  make  a  block  payment,  and  thus  to  know 
what  the  entire  transport  would  cost ;  it  was  convenient  to  the  Grand  Trunk  we 
may  presume,  else  it  would  not  have  received  the  goods,  except  upon  other  terms  <* 
for  itself.    The  0.  9-  S;<!o.  agreed,  in  Liverpool,  to  save  the  consignor  the 

trouble  of  attending  at  Portland  to  re-book  or  re-ship  the  good/ it  agreed  to  ' 

save  him  forwarding  agency  charges  at  Portland;  it  bound  itielf  to  pay  and 

satisfy  the  Grand  Trunk,  and  to  get  it  to  accept  the  goods  and  carj  them  to  and      ' 
for  plaintiff.     The  damages  complained  of  have,  evidently,  been  caused  by  fault 

of  the  defendants,  and  1676  of  our  C.C.  fixes  responsibility  upon  them;  notwith- 
standing all  they  say.  There  remains  tho  question:  whether  plaintiffs  can 
maintain  their  action  against  the  defendants,  as  upon  contract  express  or  implied. 
The  Jndge  o  quo  upon  this  found  against  plaintiffs;  we  think  that  judgment  „ 
wrong.  The  Grand  Trunk  Company  authorized  the  Ocean  Steamship  Cjunpany 
to  receive  even  the  railroad  freigh|,  and  so  it  delivered  the  glass  in  Montml  free 
toAtwater.  Atwater  clearly  has  no  grievance  ogainst  the  Ocean  Steamship 
Company.  He  can't  say  that  they  had  no  right  to  do  what  they  did,  in  any 
particular.  Had  it  delivered  toother  carrier  than  the  Grand  Trunk  it  would 
have  beep  different.  The  goods  arrived  in  Montreal  in  February,  one  of  the 
oases  was  in  dreadfully  bad  order ;  the  case  and  all  the  glass  in  it  broken  to 
pieces.  This  is  the  case  in  respect  of  which  the  present  suit  is.  Atwater 
refused  to  accept  it,  and  wroteand  claimed  damages  from  defendants,  who,  on  1^ 

4th  March,  answerhim  thus  !=-"  Looking  at  the  nature  of  the  Liverpool  biH  of    ' 
Lading,  and  the  endorsation  on  it;  'not  accountable  for  breakage  from  any  >> 

cause  whatever,'  the  legal  advisers  of  the  Company  hold  that  it  is  not  respon- 
MbkJbrthi^breakagifwmjrfftiwd  <yf^'  ^Gar^ 

the  owner  of  goods  for  theiij  transportation  are,  of  course,  none  the  less  liable  as 
common  carriers  to  the  owner.  Thus,  &c,  &o. ;  and  « it  makes  no  difference 
whether  the  name  of  the  owner  is  disclosed  by  the  agent  to  the  carrier"  (c»  . 
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St«hj^lp  Company  wm  anplted  t„  "'7'  #  *'"  ••''  «  ^««-     ^he  Uoe»n 
he  Or.„d  Trunk  R.i,w.,g:,ptn^^^^ 
\  ?*  ma«,/a/or  (a«  Atw.tcr)  ha.  L«7   !?     T^'  ""^'  **"'  ^'^•'  ^odo,  1711 

,      -        wtioD.    It  would  ha^  bin  fltUn.  f  ^'^  ""'"^"^  ^''  ''•«•  ^^^  bringin.  thi. 
n.«rtcd  the  words  •' actl^^^  ^1  JJ/':-^  d^Jatlon.rh;;: 

the  deftndanta  received  the  three  irfVn^^.Kn    '"'"''"' "^"^  *' P«'«»«d 
&o. ;  but  the  neeoaaary  -ubatanoo VT„  ,.    ?    ^'  ^°°'"'  ^''"'^'hip  Oompanv 
the  total  allegations  thit  tho  olan  sIIVT  "'""•     '^°  """y  '«<'«««^m 
dohv„r„dtothedefenda„t«,p^r„^^^^^^^^ 

danta  accepted,  to  carry  to  plaintiff!     I„  th     ^. '"'  P'"'"''^-'  """^  »but  defen- 
defendanta  did  not.  i/u\ke  the  poa L bl  "^^  ^''^  **'' ''''  ^''"-b.  ""« 

der^ng,&o.  """  ""'""^^ "''««'«» ^  -  tenua  following,  to  wit:     Conai- 

re«^;ljS«::r^^^^  •«  ^"'^-g  ^ofendanta  not 

of  care  by  defondanta,  nor  of  any  fault  bv  2  "  "^""^  "^'"g°"«°  «'  Want 

P  ate  glass  referred  to  in  Z  p^idtrs  .  ^  '"  "'  "'""'  ''^  ""'''S^  ''  'be 
r  and  dismissing  the  plaintirZS  doth     ""'""""'"^  ^<"'"^'">*»'  «««P' 
.      he  same,  and  proceeding  to  render  tSjudt'JlK?^  '"'^  ^>'^S'»°"''  '^^^'^ 
dered  ,n  the  premise.;  co«sidcrinr^t'doS  /      '""'*  ^  ''"^^  '^^  '<"- 
ofder  fh,m  the  pl„i„tifia  mng4^f^^^  '''T^  -  "PParont  good 
Pebruar,  1871;„t  Portlind;i.i  ^^?^,^T  ^''"'""'''P  ^'""P'"'^  ^^ 
to  be  carried  by  defendants  t;Ct,^arand  fZ  5^'  ^'''P"'^  ^^P'"'''*'^^. 
•good  order;  that  the  defendants  diH?'  *"*  '^""'"'^  ^  plaintiff  in  liko 

the  fault  of  defendant,  o„: tfthe   ITI"    ?".  ^  ''""*'""''  ^"'  *K  i^; 
P-^ss,on  of  defendants,  wh.reby  tC  «  Z  ^  -^  ""  »»^- 'l»'»»ged.  whili  iu 
.      fg^f  -"-y.  ^-,  When  afterwards       idt  't^  °^r°"t'^'"'°  ^"'"«  «^ 
,.       ^S^:i^^^---^^^-osttoS^-^^^^ 

.  -r^-" 'deS  a>'o.atlon«  .f  their 

are  liable  to  pay  plaintiff,  the  vlTo^;^^^^^^^^^^  and  that  dofendani 

as  ment.oned  in  plaintiff,,  dc^arution  bv  anT/I "    'l^'""  '"""^^^  '"'<'  '"^t,* 

"ogl-gcn^  doth  condemn  the  LenZts'^^o  "j    Tt  ^'''"^''''''  ^""'*  ""d 

cadency  the  v.lue  of  rhccase  of  filaJts  lof^  »^Pla  ntiffs  the  sum  of  $575 

fault  of  defendants,  as%lle|«d  in  pSit'  H  7^".^'"'"'^^'  ^^  """^  throughthc 

from  service  of  process  J?,  perft  ;  y  J^^^^^^^        '^'^'!  interest  on  said  sum 

Court  against  said  deftf^dlnts  in  favor  ors»M       •  "T  '"  "^'^  ^»'«^  Superior 

Courtof  Rovisionagainstsaid  defeitsL;     ^T^''  ""'*'''"•  ^««*«  o^thi« 

-        which  costs  is^g^,,^,  tp  8.  AV  St?Esf 'r'"''  P'"""^^'  ^'«^'«««<'"  of 

.  "  'l^^'^^  *fa«'  th!  record  bo  r,^iZ7^  tXT'V' ''''  P'"'"''^^'  «-d  it 

^5..^-r">  for  plaintiffs.  ^'"^  ^^Z^'  Montreal. 


».J-  I-.  M.) 


^^'"^^nvHte,  rot  deicndants. 


-'^^"%»^»VrewpiBd; 


'  1^ 


■Ti^f^^^we^  ^^^'^■^^▼"■f^pa 


166.     ThoUoMn 
ho  tranaporution 
'iril  Oodo,  1711, 
rrier  BubaUtutod. 
h  bringing  this 
loratioD,  to  bare 
that  at  Portlond 
n«hip  Company, 
ny  dedaoe  from 
•ta  for  plaintiffs, 
and  that  dofon- 
of  Mareh,  tho 
heir  p  cas,  that 

» wit :     Consi- 

lofondants  not 
gonoe  or  want 
arriage  of  thp 
ndants'  exccp- 
;niont,  rovorso 
avo  been  ron- 
jparont  good 
Company  in 
of  plaintiffs, 
lintiffin  li|«5 
but  that,  by 
jed,  while  iu 
the  value  of 
1  February, 
i'  damage  of 

IS  pf  their 
dofendautft 
i  and  lost,'' 
fault  and 
m  of  $575 
brough  the 
Q  said  sum 
'  Superior 
^tsof'this 
raction  of 
ffs,  and  it 


COURT  OP  QUEENS  I  ENCII,  1872. 


n 


COURT  OP  QUEEN'S     ENCH,  1872. 

MONTREAL,  2iH0  JANUARY,  1873. 
Coram  DCVAL,  ClI.  J.,   GABON,  J.,    UauUHOND,  J.,  BaOQLBY,  J.,  NONK,  J. 

No.  0. 


TIIO»IAS  DiT  TUA.VCIIEMONTAONE, 

(Defendant  in  Court  b*low,) 


Am 


.MARTIN, 


AppiuJAxr ; 


{J'taintif  in  Court  betow,) 


Respondikt. 


UKLb:— TImt  •  potition'by  an  iniolront  to  itajr  procci'dliiRK  unilor  tho  liiiolront  Act  of  We9,  madn 
•Iter  tho  expinitlan  of  live  (Injtii  from  tho  demand  of  an  anignmont,  on  tho  ground  that 
tho  iuaolvent  has  executed  a  deed  of  aMignmout  to  an  offlolal  aMignee,  U  too  late. 

This  was  an  appeal  from  tho  judgment  of  tho  Court  of  Review,  at  Montreal, 
reported  in  the  15th  volume  of  the  Jitriit,  pp.  236  and  237. 

Badgley,  J.,  dis»cntien» : — This  ease  comes  up  upon  proceedings  in  insol- 
vency. It  is  a  contest  between  a  voluntary  assignment  and  a  demand  for  oompul- 
sory  liquidation.     In  September,  18G9,  a  demand  of  assignment  was  made  upon 
the  appellant  under  the  Act  of  1809.    No  answer  was  made  by  the  debtor  to  this 
application  during  the  five  days  limited  by  the  statute,  and  consequently  the  writ 
issued  for  compulsory  liquidation,  on  the'29lh  of  September,  1869.     Upon  the 
same  day,  the  debtor  had  made  a  voluntary  assignment  to  an  official  assignee. 
That  voluntary  assignment  vested  all  the  property  of  tho  debtor  in  the  bands  of 
the  assignee.    The  debtor  resided  some  distance  up  the  Ottawa,  where  thore  was 
no  official  assignee,  and  was  obliged  to  come  dowii  fifty  or  sixty  milo«>.to  St. 
Andrews,  that  being  the  place  where  the  nearest  official  assignee  was  situated, 
to  make  his  voluntary  assignment.     While  he  was  absent  for  this  purpose,  the 
compulsory  writ  was  issued  at  Aylmer  upon  the  same  day  that  he  made  the  volun- 
tary assignment  at  St.  Andrews.  The  question  is  pimply,  which  of  thege  proceed- 
ings  is  the  preferable  one.     In  my  opinion  the  voluntary  assignment  is  the  pre- 
ferable proceeding,  and  for  this  reason :  The  voluntary  assignment  at  once  vests 
t^e  cstato  in  the  assignee.     The  compulsory  writ  does  not  do  so.     Certain  acts 
are  required  to  be  done  by  the  seizing  officer  so  as  to  make  the  seizure  good. 
More  than  that,  afteip^  the  writ  of  attachment  is  issued,  the  debtor  has  still  three 
days  to  contest  theiyrit  of  attachment.  It  must  also  be  bortie  in  mind  that  both 
these  proceedings  were  simply  proceedings  to  put  the  estate  into  insolvency,  that 
IS,  to  investigate  and  manage  the  affairs  of  the  dtibtot  for  the  benefit  of  Jhis 
creditors.    The  proceeding  that  does  that  immediately  Is  certainly  preferable  to 
one  that  requires  time.     The  voluntary  assignment,  therefore,  being  made,  and 
vesting  by  operation  of  law^all J^g^estato  and  effeotg  of  the  debtor  in  the  hands 

'*«^||pterfi«fffiererbqj|gratBd'apon;  tfig^sheSr 


had  nothing  to' seize.     Thetf,  tESTis  another  oirouiSli.iice :  It  is  said  that  the 
Uve  days  limit  is  absolute-that  they  are  conclusive  upon  iU  debtor.     They 


u 


COPRT  OP  QUEENS  BKNCII,  1372. 


* 


ThoiBM  lilt      ,-_  ^_    I      .         — -— — —  ""  

I»«nclM.inoB.    •"  oonoIuwYo  M>  for  •  th«V  »•»  ft..  »l.  -^^         " 

jr."      '««•  or«ll.or.,  or  J.hrwiorth.[  H       '""''"  "'^  """''"'"< ''''"  »«  ""»«•  with 

return  of  .he  writ  ia  which  to  5^  1  r"  u"""'  ''*  ''"^  ""^  •^"^-  ""«'  ^he 
.  tho  thn»  d.j.  he  wu.  Jrn  rnJ^J.  „!  hT  *'''"«'  '"•'  "'""  *''•  ««P«™tion  of 

ocoK''X'tt:"7Jr:tit""~^  '"^''^^'-^  that  there  wa.ao 
•"iKnment.     I  therefore "JkLT  T'  T"''  "'"'  ""'^  '"  *  -'""^ary 
petition  of  the  debtor  w  J  Ik.^!  ^"?«"*"' ■' ^^^^^^^ 
-tting  ..idUhe  Son     U^t!''"'''''  ^°"'"*  "^  ''«'"'«»  ^m  wrong t 
petition  to  «t  .r  the  opI^L^^^^^^  ''^'^^^  ^«btor  hud  no  right  t 

Court  of  Appeals  ha,  he  dSTv^h7  L  .""k  "«  ""  ""'«"•""»»•     ^ho  ' 

day.,  the  debtor  wa.  etill  i^  hne  to  m  k!  ^^  ^"  ^'P''"''""  "^  »''«  ""«« 
thiB.  voluntary  a«ig„„.e„u^rvVw  jj^^^.^'^^^  T'^"'""*^  B-^- 
compulsory  hquidation.     I  agrL^rtir  T  ^"  u  ^  .''"'"  P'''^'''-«»  '» 

the  petition  ont-;;;.^;^.:!^^'?^  ""..'"'^'"^^^  ^~»  «'-4 

I  would  refer  to  aec.  14    nd  16^1%     r*'?*''''''  "*"'''*  "«^  ^  «<>'  «^^' 

.  debtor  fails  to  meet  hi  liaJlutt  thT,?' """'/  '"'''  '^'«'»  "^^  »«»  ^^ 

receding  $500  may  make  .  demln?  u-  "*'  '  ''""'"'»'  ^«'  »  »"«> 

»-t.     Then,ifth'lbtofl:t^l"2'!r7'^^ 

"ity  with  the  Aet,  &o..  he  m^  p^  ^I^^v'^'TIT  "*^*  '"'^•'  "  «"'f«'- 

ftrther  proceeding  be  taken  ^'Slv^S^"  «    *';  ''"''^  P''^'"«  *'"'»  "•> 

Here  |re  worda  of  the  moat  "'trictlv  lLt7      ■:  ^""^'^^  ^'"^  ""«'» '^^•"••'d-- 

17 :  "  If  saeh  petition  ^ITZ^I       T  "^T'""-     ^«*  P""  «»  *«  -e^- 

the  aforesaid  LoZdZ^CjrAV'''^^'^^''^^^^ 

estate,  his  estate  abairllmerbir  »"'*'"''  /"  •"'"^^  "»  »»ignment  of  hi« 

TiBions.io,„yopirntrthetrl        r"'^^^  '^^^  P'^ 

con^pulsory  ydation      ^  ^^^^        ""  "'r^''^''  ^"'  '«'»"•'»•  i"  the  writ  ia 

-d,  in  dof  g  I,  ^^:::\JLyziT:::f:^^^^^ 

Ibe  one  reftrnog  to  the  Jv,  d^n.  ^'"°'-  '*'°K 

bow «.  lb.  cr-fliiSTS  J,^  SV"^;!;'  •?  r"^"' '"™-  '''■"■.  i  ■*. 


t*«-i  ^  .b..  ib.  aa.,  i. ».  inib^sriinrcx 


'-^ 


-7! — 

■v 


COURT  OF  QUKBN'8  BJSNOH,  1872. 


ir 


proowdingi  in  the  IniolTmoy  Court  matt  nmmtrj  ttUnrMr.     A  rammarj  Joh«  MairaiMi. 
Jun«dioUon  u  Tfitod  in  th«  Court.     The  dolnjs  pnNwriUid  mu«t  thor«rore  b«    I)u^J.mi 
•triotljr  oooronii|Bd  to.  It  It  uid  the  debtor  uMd  all  the  dilig«no«  ho  oould.  But 
the  right  to  ImuV  the  writ  boo«m,^m«tod  in  the  creditor,  and  of  that  right  he  oould 
not  bo  divostod  bj  «njr  act  of  hia  dobtor. 

The  written  judgment  waa  a*  followa:  "  U  Copr adoptant  le  aeoond 

mot  f  du  jugemont  dont  oat  appol,  («»»oir  |e  Jugemeqt ),  .t  oonaid<Sran( 

qu  il  n>  a  paa  d'errour  quant  au  diiipofiitir,  otitte  Cour  donflnne,  Ao,,  Ao." 

Judgment  of  Court  of  Review  oonflrmad. 
/ion.  J.  J,  a  Abbott,  Q.C.,  for  appellant. 
y^'ahh  ft  Rouleau,  for  roapondoU^. 
J.  A.  Perkins,  oounaeL    "i  "  _ 


(>.  B.) 


::x 


i* 


COURT  OP  QUE^JJST'S  BENCH,  1872. 
MONTRBAL,  i6ih  JUNB,  1872, 


Will  Dotal,  Ch.  J.,  Ca»om,  J.,  Badolit,  J.,  Momk,  J. 


iro.84. 
JUHK  Mo  MILL  AN, 


<        il 


ApmiiLait  ; 


in 


DAlfB  JANBT  BUCHANAN  ttal., 


^rf, 


laoBifa  t 


Hbld  :-lit.  Under  Arilcio  ISDortbe  Code  of  CTtII  Pro««dnr«,  a  btHiri^return  of  Mrrioenwy  be  oon" 

teitMl  on  moUon,  without  ao  improbaUon,  nnlen  the  Court  ^therwln  ordert. 

Ind.  An  accfpUon  d  la  form,  will  bo  njeoted  upon  moUon,  and  held  to  be  not  eerred.  If  tka 

copy  loft  uritb  the  I'lalnUflTbaan  a  diflbrant  number  from,  and  U  not  an  exaot  oodt  of  tka 

original  fyled.  .    k/       — 

This  appeal  waa  from  a  judgmen)  rejecting  an  exception  h  la  forme,  fyied  by 
the  appellant. 

The  judgment  was  rendered  on  the  following  motion :  "  Motion  on  the  part 
"  of  the  plaintilft,  that  inasmuch  as  a  pleading  styled  '  E^tion  d  la  forme,' 
»  was  fyled  in  this  cause  by  the  defendant,  John  McMillan,  on  the  22nd  of 
«'  November,  1869,  and  inasjmuch  as  no  true  and  certified  copy  thereof  has  been 
"  served  upon  the  plaintiftjror  their  attorney  of  record,  and  inasmuch  as  the 
"  baiurs  return  (which  th«J  plaintifls  hereby  declare  that  they  contest),  endorsed 
"  on  said  taxeption  Ula  forme,  to  the  effect  that  on  said  last-mentioned  day  be 
«'  served  a  true  and  certified  copy  thereof  on  the  plaintirs  attorney,  is  false  and 
'«  untrue,  the  said  exception  d  la  forme  and  the  said  baiUrs  return  be  rejected, 
"  set  aside,  and  hence  dismissed  with  costs,  Ac." 

On  the  30th  November,  1869,   bis  Honor   Mr.  Justice  Maokay  ordered 
jareuve  avant  fgjre  droit  upon  the  motion.  ' 

An  enqu6te  was  duly  made,  and  it  waa  proved  by  the  bailiff  and  another  wi^ 
oess  that  no  copy  of  the  said  eaBcgXum  4  te/pnw  had  been  served  on  rcipoa- 


:X 


■^ 


'r 
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JCOURT  OP  g,ngKN-8  «KNCn/l87«. 


".m'f-...  ' .       •'  "••  '*''^''  wlfflf w<«r  tut  ht^nlTIlri        "^T^        . 


>. ' 


••|»roTlno«ofQufl|j«fl» 
"  DUtrlot  of  Montronl  " 

not  occur  in  .ho  oo|>y  '"'^  ''«"""  "  M^«''"«l  lHOt»  -^I 

On  tho  flnt  lino  of  the  concision  or  Br««r  „f    r ,  i^     HSkk 

^howorJ.  « John  McMil|.„,..  w  chdidXol"  PT'"'*^^'P^'^ 
on  ho  .hird  lino  of  .ho  l,,t,;a»,  of  to  ooPY  ,1^  '"  »«--">'" '7^  »mi 
which  wcro  not  in  .ho  ..rr.^.JZf^J        ^  "  '""'"  " ''"'"'  MoMillan,' 

J«.iKmont  appoale.1  fVom  L  rtllow.  *'"""""  """'"''^  '"-Jorcd  .ho 

"  on  .ho  twc„ty.i,th  N^ovcm^.     "It    \lT''':  '^  ^'"•"  "'"''»  "«'  ^Z 

:  bailiff,  r.„rn  orMlc:T^z,i',  :^tt"'  ff-  *'-^^^"""'  -" 

"Wing  oxaminodtho  p«occodinL«  .„.m  ,  u' ^  T^  ''"'^•^'""''«»''**»*'h'o„,t. 

"  plea  cnnot  bo  received  i„Th     d.^^  f„        "k*^'  "'''^^''""^  *'"'*'  ^l""  -i 
;;  em«,„od  upon  tho  aaid  ph^^ntiff,^;a  Z!;'  "  "  '"^  ~P^  *'>«-'• '^ 
"  bailfffboor,  a  different  num'ber  Lm   h'/      h  "  ''"'""°'  "''P^  '"'^  »>y  ^^o 
.'  'nstoad  of  No.  34,  .nd  moreover   dffo«  in  1      7"~'  '"  ''^  ^''"'  ^o.  41 
"  '^  I'' forme  fyM  in  thi,  cauno  doth 'Vn"/!      °;"'  P""  ^""^  '^<^  «-/''-« 
;;  doth,  for  the  oauHea  and  «„  Jn.  ^forTh   „ t.r'  T'''''  ""'^ '»  -•»<«l»oac 
'  Mido  said  exception  ^ia /orrnenndJui  ''"^,1    '"''  "'^~*' '''"»'"  '"d  »et 
'•  with  ooata,  &c."       ■         -^        '  ""''  ""'^  »""J«5«  fetur.  of  sorvioo  thereof 

In  oontosting  the  baililTrf  return  of  servieo  bAjlu* 
r^  15.  of  the^e  Of  Civil  ^W^PliT^l^lll^ir 

"  iTCtid  ::*t:i::i:r  ^^  r^---'  -  «^  -••-.  »-o  -um' 

"  orden,."  ^  '""'"'"  ""'""^  ."probation,  unlo»  the  Court  oth^rlTs^ 

And  in  the  French  vernion  •  ««  vx         •     . 


#r 


W 


ooM  biing  num- 
««/  raipeoU ,  for 
«•'  •PP«MIKl   ih« 


^*H^Rburrw|  f 
hn  MoMilloD,' 

rnidcred  tho 

f>«  irworipiion 
I'io  aBU  fjlml 

oMilInn,  and 
oJ  with'  ooits, 
hat  the  nail  I 

thoroorwAi 

left  by  tho 
MM  No.  41 
10  exception 
}ons«<]uonoo 
niu  and  sot 
ice  theredf, 


P1§«IOB^COITRT^  1870. 


^ 


± 


W 


improtMlloii,  interiptton  de/aus.'  Th«  tatctptim  ihjhnu  h  not'a  MmiMiM 
nor  k  notiM.  [|  ia  by  Ood*  dt  Pmeidnr*,  Artiolo  No.  I5'J,  ^vad  oH/y  to  ma 
Utt  "pimpio  aarvlo*  of  rammoitf  or  dfnotiaa,"  on  liotion  widraitt  an  improbft- 
tion,  unloH  the  O.tiirt  othnrwiM  ordarn.  Thia  dinae  and  th«  pliSn  tyhi  do  aot 
conio  within  thia  artiola  at  ail.  But  than  aomn  patty  miM  pray  i^otMitfMt  with, 
put  improbation.  In  thia  oaM  no  on4  nl  alt  haa  deoiand«ii^  and  tW  Court  lud 
a  ri^ht  to  ordar  what  waa  msver  demanded. " 

TIm)  roapmidcnt  a  oounael  in  anawor  polnto«rout  t^t  If'thar^  wna  any  obMUH- 
"ty  aa  to  tho  moantilig  of  tho  word  "notio.)  "  in  tho  Kngiinh  vwrMion  of  tho  Artl- 
cl»  f60,  it  waa  removed  by  tt>mpariaon  with  tho  Fnnoh  vemimi,  where  the 
cofrBiipon.ling  w«)ri^  woa  "  aigniflootion  "  or  aorvioo.  The  real  meaning  of  tho " 
Articiti  waa,  thwrolora,  aa  tegarda  a  aimple  rAurn  of  aervioo  of  TOmmoni,  (or  of  . 
•errioe,  of  any  dooumont  whnlflver)  tho  return  mky  be  (HMttuatud  on  mo- 
tion, ■       '         t 

The  following  i»  tho  judgment  of  tho  Court  of  Appeal:— "'Re  Ooort,  Ao.-^ 
Oonaidcring  that  there  ia  no  error  in  the  judgment  appooM  ft<m,  to  wit,'  tho 
interlocutory  judgment  rendered  by  tho  Superior  Court  for  Lower  Canada,  ait- 
ting  at  Montr^Jn  tho  District  of  Montrftal,  on  th6  22nd  dayof  Fehruary,  1870, 
doth  affirm  tlMftio  with  ooatit  to  tho  roapondouta  againat  tho  aaii  oppoffantL 
Tho  Honorable^"  -  '     •      -       •        -   --      -  ^'  * 


ing. 


hiof  Juatioo  Duval    and  Mr.  Juatioo  Drummqpd  diiaont- 

Judgmont  of  8.  0.  conflrifted. 


J.  A.  Pf.rkim,  for  appellant  \  * 

ThoB.  W.  JiUchie,  Q.C.  Jor  roa^ndenta.  I 

/Ion.  J.J.  C.  Abbott,  <2.  (7.,  oounael  for  roapondoota. 

(J.  t.  M.) 


SUPERIOR  COURT,  1870. 
MONTREAI,,  Slat  JANUART,  1870. 

"  III  Review. 

Coram  MoNDKLOT^  J.,   MacKAT,  J.,   TOBBANCB,  i. 


No.  n.  .  • 

Btard  et  al.  vs.  Brown,  &  Brown,  Incidental  Plaintiff;  &  Beard 

))<  a/.,  Incidental  Defendants,  % 

U«iB:-TUe««ter  of  •  t«moI  ouinot  akaot  payment  of  fraiiht  before  delirerr  of  goodi  upon  «>» 

The  plaintiffs  l^y  this  action  revendicatod  about  156  tons  of  coal,  which  thm 
allied  tfco  deftndant,  master  of  th<j  bargo  Orleans,  agreed  to  oarty  from  New. 
burg,  in  the  State  of  New  Yorlt,  and' deliver  to  plaintiffs  in  Montreal,  plaintift 
paying  freight  at  the  rato  of  $2.50  per  gross  ton,  in  «gold,  a  bill  of  lading  to  that  ■ 
,  effect  being  signed.    ,;  ,  . 

Plaintiffs  also  alleged  that  at  the  ti  j  of  the  ahipmettt  of  the  ooal  plaj^fc,  K^  . 


t^ 
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w 


\ 


I 
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SU?EEldR  ObURT,  1870. 


^  ,  V'^'.J^''!^  ''•^°«  •""e«J  »«»  Montreal  about  -the  2eth  of  October,  1868, 
pld^qtiffiimaiBdiatoly  lifotified  defendant  of  their  readinenB  to  receive  the  coal 
andojred  to  pay  the  freight  On  dolivory  of  the  coal  upon  the  wharf,  and 
also  offered  to  receive  the  coal  at  the  rate  of  forty  tona  per  day,  and  to  pay  the 
proportion  of  freight  for  the  same  so  soon  as  delivered.  They  even  offered  to  pay 
the  defendant  the  whole  of  the  ft^ight  before  delivery,  if  defendant  would  rive 
security  for  the  delivery,  leavfng  to  Brown  the  option  of  adopting  any  one  of 
the  offers  made  to  him.  r    8.      jr  "u«  oi 

But  defendant  after  delivering  only  fifteen  tons  insisted  upon  payment  of  the 
Whole  balanoeoflfreight  before  the  coal  should  be  taken  out  of  the  barge,  and 
refused  plaintiffsVoffers.  '^  ' 

Defendant  thi  rfotified  plaintiffs  that  he  would  seU  the  coal  by  public  auction 
to  meet  his  olaiAi  for  freight.  .  . 

Plaintiflfe  de^sited  in  Court  $318.26  to'meet  the  freight,  and  seized  the  coal 
by  same  revefSication. 
V    l^efendantfcleaded  in  effect  denying  plaintiffs'  allegations  and  maintaining  that 
he  was  not  b^und  to  deliver  before  payment  of  freight,  and  averred  that  he  had 
aheyi  and  dfoU  de  ritention  upon  the  coal  fot  the  payment  of  his  freight  and 
cterges.    He  also  fyled  an  incidental  Remand  claiming  damages. 
^  The  plaintiffi  proved  the  allegations  of  their  declaration,  and  hU  Honor  Mr." 
Justice  Berthelot  rendered  judgment  on  the  30th  of  June.  1869.  in  favor  of  . 
plaintiffs,  as  follows  :— 

"  The  Court,  &o.,  &c.,  having  examined  the  proceedings,  proof  of  reeord  and 
the  evidence  adduced,  seen  the  admissions  made  and  fyled  by  said  parties 
respectively,  and  having  on  the  whole  duly  deliberated :  Seeing  the  interlocutory 
judgment  already  rendered  in  this  suit  on  the  4th  of  November  last,  and  the 
deposit  by  the  plaintifi  of  the  sum  of  $318.20  ?n  the  4th  November  last  as  a 
balance  of  freight  by  them  due  to  the  defendant  E.  G.  Brown,  as  per  bill  of 
lading  of  the  12th  October,  1868,  executed  at  Newbuig,  a«  stated  in  the  decla- 
ration  tor  the  oariying  of  one  hundred  and  fifty-five  tons  of  coal  by  defendant 
h^m  Newburgto  the  port  of  Montreal,  in  October  last:  Seeing  the  security 
bond  under  which  the  plaintiffs  have  got  possession  of  the  quantity  of  coals 
sei2e<^  and  atUched  under  and  by  the  ^nt  of  saisie  revendication  issued  in  this 
cause  :  Seeing  that  the  bill  of  lading  of  the  12th  of  October,  1868,  is  general  in 
Its  tenor  i  Seeing  that  the  rights  of  plaintiffs  and  defendant  Edgar  0  Brown 

underthe  Articles  2428  and  2453  of  the  CivUCodeofl^ower  Canada,  are  concom' 
itant :  Seeing  that  it  is  in  evidence  that  the  defAdant  E.  G.  Brown  has  wrongfuUy 
and  lUcgally  refused  to  deliver  any  part  or  portion  of  his  freiglit  without  first 
having  been  paid  by  plaintiffs  of  the  whole  freight,  which  he  had  no  right  by  law ; 
Considering  that  the  lien  and  privilege  of  defendant  Edgar  G.  Brown  over 
the  goods  carried  would  not  have  been  impaired  or  diminished  should  the  plain- 
tiffs  ha^  continued  to  have  possession  q?  the  same  on  false  or  frivolous  promises 
ofpayn^ent;  f 

— Ctmsidering^hartne  def&ndwt  Edgar  G.  Brown  had  n<J  right  bylaw  to  ca^^^ 
the  said  goods  or  coals  carried  by  him  to  be  advertised  f&r  sale,  as  he  has  done 
after  tiie  offer  and  readiness  of  plabtiffs  to  pay  his  freight  qj  any  part  or  portion 


'»(f!f         ^if'«'V/^ 
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of  the  same  so  soon  as  he  would  have  the  delivery  of  said  goods  or  ooal,  or  of  any  OMtbier,  p«u> 


portionof  the  same;  ^ 

Considering  that  for  all  these  reasons  defendant  and  incidental  plaintiff  is 
wrong  in  his  pretensions  as  set  forth  in  his  plras  and  his  incidental  demand  for 
damages,  doth  dismiss  the  same  with  costs  dittraita  to  John  J.  C.  Abbott,  .Esq.* 
attorney  for  plaintiffs  and  incidental  defendants,  and  proceeding  to  adjudicate  on 
the  principal  demand  doth  declare  the  taint  revendication,  caused  to  be  made  by 
said  plaintiffs  in  this  cause  under  the  writ  of  taisie  revenaication  therein  issued, 
good  and  valid,  with  costs  against  the  said  Edgar  G.  Brown  on  both  demands; 
and  it  is  further  ordered  that  the  depot  of  the  sum  of  $318.15,  deposited  by 
said  plaintiffs,  be  pa^d  ovor-vto  said  Edgar  0.  Brown,  by  the  prothonotary  of 
this  Court."  X, 

This  judgment  was  ornfirmed  utumimously 'by  the  Court  of  Review  on  the 
Slst  of  January,  1870.  ^ 

Judgment  for  plaintift  confirmed. 

V.  J.  C. -466o«,  Q.C.j  attorney  for  plaintiffs, 
t/i  X  Per&ins,  for  defendant  Brown.  ^^^ 

(J.  L.  M.)         • 


Uoner. 


4^:^  SUPERIOR  COURT,  1872.^ 

MOBItBEAL,  9th  JULY,  1872. 

In  Chambebs. 


Coram  ToBRANOl,  J^ 
£x,.parte  Marcel  (?au(Aier,  Petitioner. 


a  ILD :— lo.  That  ■  jndge  In  the>Diitriet  of  Montreal  bp  no  Jnriidlction  to  take  eogninnee  of  an  avit 
trelatiTM  taken  In  the  District  oflberrille,  for  theelectionofa  tutor  and  luMutor  to  minor* 
whoce  domicile  U  at  Montreal.  n- 

So.  That  th6  election  miut  take  place  at  I^ntreal. 

The  pcjtitioner,  described  as  of  the  city  of  Montreal,  represented  that  he  had 
(13  May,  1872)  taken  the  advice  of  relatives  at  St.  Remi,  in  the  District  of 
Iberville,  for  the  election  of  a  tutor  and  sub-tutor  to  his  minor  children,  issue  of 
his  marriage  with  his  deceased  wife.  Dame  Marguerite  Vasseor.  The  relatives 
at  St.  Remi  had  elected  the  tutor  and  bub-tutor. 

Dugat,  for  petitioner,  prayed  the  ju%()  in  Chambers,  at  Montreal,  to  homolo- 
gate the  proceedings,  citing  C.  C.  249—^54,  261.  .     q       « 

The  judge  held  that  the  election  must  itoke  place  at  Montreal. 

'  Pfttitinn  rflJDntod.       - 

Dugat,  for  petitioner.      X^'  \        , 
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MONTRBAL,  4tH  OOrOBER,  1872. 

Enqume  Sittiaios. 
Coram  Tohbanoe,  J. 


.,=v 


♦ 


Wo.  1508. 

C<XK  VS.  Patton. 


J-erfcins  &  Monk,  for  plaintiff. 

f''"**^^f<K  for  defendant. 
(J.K.) 


J^' 
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MOOTREAL,  Trn  OCTOBER,  1872. 
^<»«»«   TOBBANOE,  J. 

No.  4521.  «  <'\ 

'o™in.W  „„\be  U'th  Sepe^bi  aStf  1'"'^''.','""  "■«  """«»•»  »on.h 
.«!.«. oUoe,\,d  .Uhoufhi,  eoaCw  '"^  '''"  ™  ""  »"■  ^X-^ 

Soptombcr.     H»r  Icing  i„  Sop,"  iT.t.t,'",*'^  /'"'"'^  '"  '«'"?  in 


f<lo>/ d-Le/chore,  for  pMntiff} 
^y^^^.cA»i«/d;  for  defendant.; 


* 


Action  dismissed. 


»««  «8  an  offijet  or  compenMUon. 


r"5" 
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MONTREAL,  2Ht  JUKE,  1872. 
Coram  Mackat,  J. 

No.  868. 

Lutk  et  al.  vs.  Ilope  et  al         ' 

e»ldencod  b^  the  Lrt?«dS±.   t  *"!!  f  '.'"'"*'*"'  °'  bwg,in-.nd  .ife  of  good., 
2nd.  Th.t  the  broker  m.?5,o"    bv  n!^?-!  I"*^  ^V^'  '"°'"  *""  °^«°*'-'«»  '^e  «le 

that  .be  retention  b%rp.rt£,S,TheooL3i'^  '»'  *•'»  p.r.le.,  .„d 

of  ibe  broker  to  bind  them  In  te  fo™  'K  .UtS'    ""        """""  "'  ""■  '"*•""*♦' 

orL'^rrdLt"  '"  '--»«>«««^->  -  damages,  for  breach  of  a  contract 

The  contract  was  alleged  in  the  declaration  to  have  been  negotiated  and 

S:".  Sr  ^•''""''r"'  '"^'^"^^"^  ''''^''  ''^  inteSr^tf  Mr 
W  bv  1  K  t '  "'il '!'  *•*'•'  ""*"*'  "S^"*'  """^  ^y  '^o-sBt  ""d  sold  notes 
signed  by  the  broker  and  delivered  to  the  parties  respectively. 

The  defendants  by  their  pleas,  denied  that  any  such  contract  as  that  alleged 

hd  ever  been  perfected,,  and  alleged  that  Porteous  was  in  realiL  the  b^^^^^^^^ 

^  At  Lnquetc  Porteous  attested  that  he  had  authority  from  defendants  to 
n  ke  the  contract  ,n  question,  and  was,  in  reality,  empbyed^re^int'^e 

being  originally  eniployed^by  the  plaiptiflFs,  as  aUeged  in  ^he  pleas. 
At  the  hearing  on  the  merits  Terrill,  for  defendants,  contended  (inter  alia) 

clX  t?  '°  ''''  '""^  °'  ^'""''^  '^'^  °^  *^«  «'^"  Code,  the  cont^t' 
X  ttttl  •''"'' "'"'f*^  be  actually  signed  by  the  difendant^Vhem 
selves,  that  this  provision  of  the  Code  was  really  an  amendment  of  the  Statute 
Frauds  which  allowed  of  the  contract  being  signed  by  the  agent  of  the  pi 

ughttobebound;  and  that  it  was  not  competent  for  Porteous,  under'any 
cucumstances,  to  prove  his  authority  to  bind  plaintiffs,  by  parol  bviience.         ^ 

Behune  Q.C.,  for  plaintiffs,  argued,  that  the  absence  of  the  words  "  or  his 
agent     m  the  article  of  the  Code  referred  to  made  no  difference,  and  <fid  n 
prevent  he  party  sought  to  be  bound  from  being  so  bound  by  the  act  of  h 
agent,  otherwise   the  Court  must  hold,   that  the  universally  recognised  rule 

ove  T;'  r-iT^''-   «'"'!" .^--'^  ^-/<'  tas  been  abrogated;  that  more- 
over the  legislature    m   omitting  those  words,  never  intended  in  reality  to 

'"  Kelt  trn"°  T'  "'  I'  :PP"'°*  ^'  '^''  '''''''''''  '°  *h°  Commissioners' 
Report,  t»  the  Cons.  Stat,  of  L.  C,  ch.  67,  sec.  8,  and  to  the  Statute  of  Frauds 

Itself,  and  to  the  remarks  of  the  CommissioWs.  wherein  they  state,  that  the 
Sf  T'^in  '^''''"°  '!'^''''«V*%  suggested  was  the  substitution  of 
1::  f!L*?!5"j*!'  r l*''^"^'^  ^°  ^'^^ statute  of  Frand><.     TT.  fnrthor n^^nnd, 


thni^^t^rn-yr,  TT^^^Z^^ —      ..uy  ommiq  pi  j  raiifiR.    ijg  farther  amnod, 
mt  Arfri735  oT  tlie  Code  distinctly  recognizes  the  office  of  broker.'as  that  of  , 
«  person  "  who  exercises  the  trade  and  calling  of  negotiating  het.een  parties 
le  busmcss  of  bu^mff  and  selling,"  and  declares,  thAt  fie  «uij^be  the  manda- 


a 
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by  Ike  defe„d.„to  of  the  «>ld  aot.  .n/^      ^  T.  '  "  *"  ''""^  "■•  ""O'lio" 

— -      .    by  plaintiffs,  thougl  put  -?,/>"?  ^^"'*'  *?  deliver  the  iron  bought 
,        •    defeadanta'a,I.^atio'Vav   n"  SeTZed  H  f'  '"""«"   '"«««^'   "<»  ^^ 
then.  ha.e  been  disp^ed,  or  ir^Vo^T"^ 
wthority,  the  one  allegiL  that  on  th«  Lm    T  u  .7'"^  *•**'  *"»«  broker  had 
they  refuse  to  accepH^^^^he  1  „,  el^'?  "''  '"'*^S  '^««~-'»  to  defendant^    ■ 
"d  the  bicker  that ^heCer^trt^J"^^^^^^^^^ 

left  with   hem,  «nd  finally  LonTLvTn^hr",'^''  ^^  *^  '^''^  ««»«  being 

••  Considering  that  the  L!L„„.JT°.         *'"'"'''"' °°31«t  January 
ofrepud/a«„gf,Ji*^J^^^^^^^^^^ 

,  pretensiis  contained  in  the"r  pll         '""''"  ^"'^•"^''  "  '«-««t  defendants' 

#  "?*'T*^*""S  that  defendants' letter  of  1.fi?k 

-pudiaM  unqualifiedly  the  si  at:;^^^^^^^^^^^^ 

defendahts  by  it,  if  the  broker  had  n^  author./  k  .  f '  """""'^^  *«  bind 
th.s  circumstance,  with  the  plrpt^l" 'r^Ji  '"^^  ''?  •">'  ''o  -^  a^d  that 
pretensions  contained  in  their  plea!  '  '  "'  '^'^  "S"»«*  defenLta' 

plaintift  declaration;  ^^  '*'  *-^  "  ton,  payable  as  alleged  in 

.«d  coeu  of »!,,  "  otilOM,  „,b  .ntoeet  thewoo  Oom  thfa  day 

^«jAtt»eU  J?rtA«„c,  for  plaintiffs.  -  •^"''g'nent  for  plaintifls. 
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fi>r  which  he  is 
«  of  the  broker, 
"id  be  no  ques- 
ts, the  retentioD 
rith  4heir  pleas 
be  defendants. 


COUIt  DU  BANC  DE  LA  RBINE. 
*  Em  appkl. 

MONTREAL,  20  JUIN,  1872.  ; 

Coram  Cahon,  J,,  DaojiMOND,  J.,  Badolbt,  J,,  Monk,  J.     --'' — 

JBAN-BAPTISTIJ  PIOBON,  PiBi, 

{Demandeur  en  Cour  I^firieure,) 

Appklant: 

«t  .1 

JBAN-BApTISTE  DAOENAIS, 

iPifendeur  enCour  In/irieure,) 
4  Intimi. 

JuoK  :-Qae  !••  Wlltto  noUri«t,  en  br«Tet,  ne  sont  pw  de.  biUeUtaxqael*  1.  preMripUon  de  oioq  mu 

Par  soil  action,  le  demandeur  rdclamait  $200,  montant  d'uo  aote  de  reconnais 
sanoe  ou  Billot  paas^  en  brevSt  k  Montreal,  1^22  Janvier  1858,  Mtre.  J.  Belle 
et  son  confrere  Notaires,  et  laquelle  som^o  le  dtfendeur  devait  lui  payer  k 
son  ordre  et  k  demande. 

Le  d^fendeur  plaida  la'presoription  d<i  cinq  ans,— Sec.  86  du  Chapitre  83 
St,  Ref.  du  B.  C. 

La  Coiir  Supi^rieure  &  Montreal,  (Beaudiy,  J.)  a  mainiena  rexoeption  de  pres- 
cription, et  a  d^lar^  le  billet  prescrit. 

Ce  jugement  est  motive  comme  suit :         /  / 

"La  Cour,  apr^s  avoi#.entendu  les  parties  par  leuPs  avocats  sur  le  m^rite  de 
"  la  contestation  en  cette  cause,  examine  la  procedure,  les  pieces  produites  et  la 
"  preuve,  et  sur  le  tout  taHremCnt  d^lib^r^,  consid^rant  que  le  billet  sur  lequel 
"  la  pr^sente  actiop  est  bas^,  est  payable  4  I'ordre  du'  Demandeur  k  demande, 
"  etquoiquenotari^  est  susceptible  de  transport  par  endossement  et  sujeti  la 
"  prescription  de  cinq  ans  en  vertu  des  dispositions  exprim^es  dans  le  chapitre  64 
"des  Statuts  Refondus  pour  le  Bas-Canaila,  quenulle  action  n'a  4td  port^e  sur 
"  ce  billet  dans  les  cinq  Annies  de  sa'date  et  que  consdquemment  oe  billet  est 
"  prescriti  maintient  I'exceptiftn  en  premier  lieu  plaid^e  par  le  dit  Ddfendeur  et 
"  d^boute  I'action  dudit  Demandeur  aveo  d^pens. 

LeDeman^ur  ayant  inteljett^  appel  de  oejugement,  la  Cour;du  Banc  de 
la  Reine  a  renvers^  ce  jugement  en  donnant  les  observations  suivantes : 

Dbumm  nd,  J.,  dissenting,  held  that  according  to  our  law  and  the  Code  the 
document  was  a  promissory  note,  and  subject  to|be  five  years'  prescription.  His 
Honour  referred  to  .^  former  decision  in  appeal,  in  which  a  contraiy  doctrine 

had  been  laid  down.  That  decision,  however,  he  believed  to  be  incorrect  in  prin- 
ciple. *^ 

Bamlet,  .f.,  felt  that  this  was  an  awkward  case  from  the  ciroumstance  of 
the  judgment  rendered  by  this  Court  in  Seguin  and  Bei^evin  in  1866.  The'action 
was  on  a  note  m  brevit,  being  the  common  form  of  a  promissory  note  before  two 

6  t'oT^lr  iL%irp:  iis"^' '  '■  ''•  '"'*  ''■ ''' "'  ^'- '  ^-  ^- '-  p-  '"• 


I 


i!!!!!_^!i^l^  '*  «^'™.  >era. 


/ 


■1 


/ 


J.  BJc.  rineon        i  -_^__    •         >   ^'''^' 

^'B.d'U^  "T'*""'  ^*'^"'"'»'"g  nothing  more^Ti^IT;;         ' " 

'^T  melfoy.     It  contained  the  Bub»lnoo  of  L^^.  '"  V"  "«':*»'»«»»  *<>  P-^  a  sua.  of 

'.or  form.     Tho  difficulty  i„  tl,o  oJZ  ttJT"^'^  ""»«'  »>«»  i"  ano- 

m¥ne  to  promissory  notes  whichTavlThat  r  ^"'°  "  '"^  "^  P««"P'ion 

years  the  claim  is  lost.    A  ease  simi   r  tl  l"/''  ""'^"  ''«  ''™»8'>t  within  five 

866  and  was  decided  by  Justice^Buva^  AvL         r°""*'  ''^'°'°  *''"  ^^««^  i« 

-  this,  and  they  reversed  the  judyrnt  of  ,  '"^r  "^^  ^^  *«  a  doeument  such 
Badgoy  must  ^y  that  bis  own  opinTol  1         ^'^  ^'^^-  "«'  ^^r-  Justice 
prescr.pt.on  to  these  pn>missory  n  Z"  rtir/"'""'  '' "^'^^'^  ^^o  law  of. 
estabhshed.     He  had  no  doubt  that  manv  e        i^  .'  P'-<'°eJenf  teferred  to  was''. 
and  thojurisprudence  then  settled    y  the'C:  0;""^'  "■''°^"'«»  ''--" 
TI.0  judgment  of  the  Court  of  Appeals  stalJ  f  ,^PP""'« '"'d  been  acted  upon. 
h«^  th.s  was  not  a  form  of  promi^^^^^f  'k-  ?"'  '"'"''"'  ™««'  ^istin^ 
"PPied^tall.     Uoconsidered  itZTer Tn/'^'f  °"'''8'^*«*«  <>f  Limitatiol 
«»/.?-«.^than  to  make  a  new  rule  no.    T     '^  '^'  '^^  rulostare  .upir  Z 
Preo.^Iy  similar  i„  ^ery  rJZjrZe'^  ""^  «^  ^86^  and  this  caCw  ^ 
la.d  down,  the  Legislature  m!^ht  in^rlrand"  "'"''^"  """» '"  '^^  -'« t»^- 
confirming  the  judgment.       "     '"*°'^P*''«' «"d  correct  it.   He  was,  therefore,  for 

Caron;J.,  concurred   With   BaiM        t     •         ' 
mg  and  bcneved  the  case  refeLd  tohaJ'hf'  '"  '''^f"°   "'«  P'«<'«'J«^nt  bind- 
■        Monk,  J.,  said  the  only  „ueXn  I     ^''""r'^''^^  *^*^«'J«*J- 
,    -PP^iod.     Hewasinclined'to'ttta 

.'  f  ^°«  '^''h  "decision  of  this  Court  S-„„,;l  *'^^"'^8''«  ^•'^  brought  face  to 
^ass.D^  to  find  oneof  the  judges  wio  saTt  t  J  ""'''•'"•  '*  ^"^  »  ''"'«  ^•"bar- 
»ow;..A„d  ahhough  on;  d^isirifTt ^!"' ^7"  *»'^'''"  »  different  view 
dul  not  make  a  jurisprudence,  yet  t  a  w^A:?;'^,  ""?""^^'^  -  --"-uf 
earned  judges  who.  sat  in  the  case  of  1865  ^1  tn  ''''■''  '"'  ^''"^  ^^  ^ho 
thjt  judgment  was  correct.     This  was  onff!'     T  "  '^^^^ly  of  opinion  that 

«^-dec.sion,andmo.speciallyast;::r:^ 

;;  <^eur  en  Coir  de  S::-::^^^^^^^^^^  ^T  V  ^^  ^-n- 
;;P:..-^arddu,uellapr.,ri;tio;;-r^^^^ 

:  c^::n  m:^:^  t'^---^  'ei-^ment  .X.. 

P'-«'»"^re  exception  du  dit  ddfendeur  ll'    f  J  '"  ""*'"*  ^"'"  «'«intiLlr 
"  invoquait  la.prescription  decinaa^rj  K'.  ''''"'  ''^''  ^"q««"«  ««  derX 
;;  boutele  demandeur'de  J  a  t  oY Tetr^^^         ''"^^  P^"'--^  "^ 
™ent  et  procddant  a  rondre  le  ju^imen^    T  .     '  '*  ""*  ^^  «'*"^ '«  dit  ju<.c. 

;  r  '^^  -^->  ^^^boute  le  dSctt. ::  dels: '-  -  ^'^•"•^'^  -'-- 

et  mamtenant  I'action  du  demandeur  non T         ^v-'^'^P*'""  '^^  Prescription 
L'Honorablejugeen   Chef  Duv7     !       "'''^^^^^''»'^«»r-'' 
Bon  concou..  dans  ce  jugeme^nf  ""     ""'""^  "^^^^^  "  ^^""^"'i^  par  dcrit 


^„  m>" 


7 


*o  pay  a  sum  of 
loto,  but  in  ano- 
'  of  proscription 
ught  within  five 
ro  this  Court  id 
Drummond  and 
docuraont  such 
0,  Mr,  Justice 
i"g  tho  law  of: 
Blfcrrod  to  was'* 
'0  that  decision 
on  acted  upon, 
aost  distinbt^ 
of  Limitations 
are  super  vim 
this  case  were 
the  rule  then 
therefore,  for 

cedent  bind- 
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/W^«,e, -Honorable  juge  Drummond. 
Autoritddudemnndeur  appelant. 

Le  jugomont  rendu  par  la  Cnn^  ^'  a.v^i    i     »  ..  <'' 

S^guia  dit  L.«al,e  et  Win  dit  Lat '  ^  *''"  ''^'^  ^'"'-  ''^  «•«•«  «J« 
Lower-Canada  Reports.  paT  438  liij^  ?  '"^^"^  ""  16*n,e  volume  des 
.ause.  LaCour  rWd^Jar  ?«  ho„ '  IT  '"^I'*^' °'t<^-  d«-  la  n^flme 
Drummond  et  Mollet..  ?o;Jll3*l"^^  f-al,  A.lwin,  Meredith, 
tarids  (en  brevflf)  no  soit  pJdes  Kml  ^"'  '*'  *''"''*'  P'^"'i«>"es  no! 

^  les  Icttre.  de  change  ot  leTbtet!  i.    ''TT'"'  '^'«» J*^"** »«*  coneernant 
applicable,    renve^fnt    aTsi   t^lr^"f\'''  P-^'-P^^-^.^  «»9L  •«  est 
Uge).  '•'  J"S«»«?t   de    la  Cour   Inf^rieu^  (Smith 


■nd 
A.  B  stewtrC 


I'Ztn    ^"y""'  A^o^^'-dol-Appelant. 


Jagement  renverfld. 


SUPERIOR  COURT,  1872. 

MONTREAL,  31st  OCTOBER,  1872. 

Coram  ToBRANOE,  J, 

No.  607. 

In  re  Pierre  Gravel,  Insolvent,  and^R  .«?/«„„.*/a    • 

v,n     V^f:~^^^2^Assignee,  aHd  C.  A. 
Vtlbon,  Petitioner. 

Insolvent  Aol,  1869,  to  A.  B   8tew»l  „5l.-  i     ^1"  •"Wn-mt  Md*  Iho 

'«'  done,  bnto.  the  .Sl!^:r7v'"''''''''°«''™''.*Wol.b.<i  not 

^'^««'"''-^^"^«''«"  petitioner.     ^ 
y*.  Ca  ,irfy,  ^.a,  for  assignee. 
(J.K.)  ■   <v1 


■f-' 


SUPERIOR  COURT,  1872. 

SUPERIOR  COURT,  18727 

MOKTRBAL,  Sin  OOTOBIB,  1ITI. 

Coram  Tobramoi,  J, 

Ifo.  149S. 

Cmtant  w.  Lamontagne  et  al. 

(«c)  in  adding  at  lS°in,  ^the  3,^  *"•"""  "P'"  '''"'^  oonUn«.'„. - 
following  wordl-  '' que  d   ftJUe  ,  n^^^^^^  •''^"•-•'  p.«gr.ph,  the 

"  pourBuivi  par  Ja  Corlatiln  d.  4  ?.  .         '*""''•'•  ^^^2)  le  demandeur 

"^«.nteetq„aton.pi„„t^etqw.nte-^^^^^^^^  quatr.  .en» 

The  Court  hdd  that  auch  an  an.endn.ent  could  notVL,. 

•/:  A>u<»y,  «.C.,  for  plaintiff.  ^"*''"'  '*J'^*«^- 

^imt(y,  for  defendant. 


'  /  .:  SUPERIOR  COURT,  1872. 

MONTREAL,  31St  O^TOBBR,  1873. 

Coram  Tobbanoe,  J.  ' 

No.  1521. 
^^i»  et  vir  ya.  Stoll/        ' 

enIoi,"&o.     -'  ""'*■**  *i"«'«<'^fendeurnie,BontinflufE8ante8 

^c«rf  <fe  JrcAawiauft,  for  plaintiff  .  . 

Longpr4  A  Eouh,  for  defendant. 


(/.  L. 


■^^■ 


~^fv 


"J'-^.tilT^* 


f  lUHMioM  harlBg 

>B. 

lotobor,  1872,  the 
rein  oontinnana  " 
J  paragraph,  the 
'2)  le  demaodear 
na  No.  1167  des 
>  de  qoatre  eent 


tion  rejected. 


taUft'  daebmtion 
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SUPERIOR  COUM',  1872. 

MONTRKAL,  aDTII  FEBRUARY,  187a. 

Coram  Maokat,  J. 

No.  1430. 

Ogilvi,  tt  at.  T8.  Jone,. 
Uno:-ln  the  euaofan  wiquAi*,  on  •  Mtiti..  .« 

U..Cod.ofaTlHVo<«d««.    ^  "^  ''-•o.UoooMloB.d  ..,„o,.  u.d.r  iSle  j?4or 

In  thia  oaae  the  defend  int.  beinz  arroate.!  n„^-  •     - 

*«c/««».petitioned  t«qa„h  irooe^^br  /n  '/ '  ^  ^^  .-^.^  -^  ^-^n- 
but  no  articdaUon  of  facta  upon  eithefaide  C  "f.^P'^*"""  ""'"  ^3^'^' 
1'he  defendant  having  .ueceSod  inl  WthJ  ^  ""  """"  '•"'  *°"^''<'«- 
have  hi.  bill  of  coat,  taxed.  The  pC^l?  '^'V'"' q»"t6d,  proceeded  to 
•54.88,  being  coata  incurred  b,  defendl^a^t^^^^^^^  "^  f""''  *'>«  -»  of 
articulation  of  facta  had  been  fjled  "'""l^^t*.  "Pon  the  ground  that  no 

^uircd'or  contempUtcd  b/la.  a  Jrti:^.^^^^^^^^^^  were 

Oeorgt  Macrae,  for  plaintiff.  ^o**on  to  revise  rejerted. 

L.  N.  Benjamin,  for  defendant  ' 

{*.  t.  M.)  •  i 


«., 


COURT  OP  QUEEN'S  BENCH,  1872. 
(Appeal  Sidi.) 

MONTRBAL,  SEPTEMBER.  1872. 
IN  CHAMBBffg. 

Coram  Monk,  J. 

No.  69. 
OOILVX-iT  Al.        ■- 

AM  •APPBLtAKIa  ; 

JONES,  p  ' 

H«I.I):-ApMty  I,  entitled  to  h.Te  his  OMU  tor  nH««-     .  RaaPOMWT 

M.  at  thcat^  of  t'drr^^  ;^^^^  ^f  f  "T'^'^  ^^"  "^Wing 
ed  toi^viae,  asking  that  the  sum  oM^jfoO  dW  T;  '''  "^P«"«»*  P«««on? 
J^,ced  to  669.00,Beiog  the  amount  pSi^^^^^^  'printer',  bill,"  be 
by  an  affidavit  produced  with  the  petition.      ''^°*^*°*  *» '"«  Printer,a.  proved 

^^j^acrae  for  appellant  and  petitioner  ^««tion  rejected. 

■     '  ,  '■        _     '     .  ,  '    .        .       :_,/ ^^—T- 

■  -':  :   .■    '        :  ^  \:  ■  - '      ■     '  '■■  V      // 


\ 
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COUK  aUPKRIBUBfi,  1872. 


.  COUR  Siri'EUrKUllK,  1872. 

Coram  RTaokat,  J; 

No.  14M. 
,  m..l.  VUrlicr  c,  ai,  ...  La  Con„.r  ,U  Ura.,  Tronc  ,U  a^in   ' 
^  )  *  *er  <fu  Cnndila.  '  ' 

en  pifitro  do  la  valour  do  $45  00  ^'  *''  ^' '  '*?'«  "***•»«• 

do]^^:r:r;;!:;i(;f:t^zt;^;:T  r  ^^^'^-^'--"- 

inadvortance  de  J^part^r T^X  Vo  '^^^^^^  «t«t«03,  porto.  par 

Nardini."     Mais  U  o^  sp^Joialo  J„t  2^^  :M^^^^^  '  "'S""*"™  d«  "J. 

„  et  yoritablos  propridtairos.  *|J'^»»<i .ItW^^-^Omandours  en  sont  los  «ul, 

XApris  Ics  dtflais  convwiablcs  il  ost  nnnutnt^  „      i      j 

d.p6t  do  la  ddfondoroaTne  X^paZZ^^L  T  'j  T ""  '^^'^^  "» 
dcurs  en  conoluent  qu'olles  ont  dte  ^^^^  r      7  '^"*"'f»«^°»  «» '««  doman. 
rdolamont  done  d^  la  ddfondorosso     ifT  ■    T  ^'""''^'^i'^'  P"  '««'  action,  . 
la  ao.„e  do  ISS^O  co  JoXnluo^Tdo^^^^^^^^^  •«;  ^o! 

voyanoeet  anddigon«odosen,pIoy<Ssdoladdfe„Zr      T  '''' 

do  St.  Joan,  dorni^ro  8  ation  TiIZa  '''  '^""'^  "'"'^''bK  A  la  ville 

,  convenablo  A  la  C^mpagnie  do  0^0^  do  for  „  ^^" ""'  **  *"  *''°P«    " 

I  Central  RaiUcay  CoJ2u^\ZZu^    f  "T""  """"""  '  "  ^^'^  ^«^"^ 

transportdeaenLordCuo^C-^^^  u^^^^^^^^^^  ^T  r^^"»''»- 

chd  dft  Jersey-City  "  «"'on jusqu  &  N«jw  York,  le  po.iit  le  plas  rappro- 

.io»  dos  ,t„„.,,  et  l'„„~!!  rri."  r7  j?ri° '''"™""  "°"''"».  I'  "S««P- 

..^..e  .,„.„.  „.,j  i^;ai;„£r:;i:;;r^r 

-'"—"-'■       '  '1  ii'i|.l-i'i.-i. |i.       -I-  ■  .1— ■     I  I    — ^^ — ..„   „..i     i,.--i     .    .      — .-— .1.   .1       ■      I- ,.   ...— ..■■..■■.■^— II, 


^. 


'f  #" 


COUR  SUPEniEURK,  1872. 


Compagnio,  oell»oi  entr?  aaim  •  ••  T1m»  rnmiMn.  -7n      TT  - 


part  d.  «.  «„«  ,;rf.,„,„  „„,  ,„,hlu.i«.>..  j„,.  .;        ""'"'      ■"  f'"  d'^.lSlRtt 


T 


doli™it„r„ur..troindro  I.  ro-pon"     ^/iT  o,    £^^^^  --.' 

•ax  Toiturien,  tant  par  oau  quo  par  torro      Al.. ,      '^      n    ^^*^  P*'  '•  '»'       ' 

difficile  I.  ..Che  prudol  i«cor:  7    .l  Jr  Xol -I.  Tl  ""'  "^' 
trop  pro«K5  pour  liro  oc«  com.uo„.am,    «£„  Lu Tr 

..p."  t'z: -:ii  i^::r:':3r '-• "-"-  ™ "— ' 

Autoritda  oltdc«  par  la  ddfondorosse  •  -         ' 

Code  Civil  du  B.  C,  Art.  1670 

?lt  ^trr""  V?""''""  ''"  '■"'  P-  282.  No.  fi06. 
Troplong  I  If,  NdS.  926,  942. 

Duveiijier  11,  Louagc,  No.  321,  325 

Pordessus.  Droit  Com.  No8-^39,  576 

Vanhufol.  Trnitd,   Contrat;  Louage,  pp.  66  72  73 

Dalloj    Dieti.  JuHb.  Vo.  Co-nmSJai^' N^!    78  p  429         .  V' 

Angell.  Law  of  Carriers.  Sec.  247,  248,  24^  251   ^30 

Story:  On  Bailments.  Ed.  863  Wwi    649   Rf^^^'^K-ri^o 

Panjons.   On  Contracts,  m^lilit^^.'^'^^'^^^^^^  - 

R«iaeld^L„wofilailways.  Kd.  1869,' II,  88,'see.  177etsuiv       '  i 

VX  L.  C.  Ju^st  p^  170.  Torrance  et  a),  vs.  Allan.  ^       ^  ^ 

Gel  nas  vs.  le  Grand  Tronc,  jugd  on  Appel.  9  sept.  1869       \ 

Outman  vs.  le  Grand  Tronc,  jugd  en  Arp^l  8  sept.  1871.      \  - 

.0  ?:dea:  t:;^^,^^:^::!  Tt  '-^-^  ^-^^^^^^ 

tcnrouoonsignatairedcs  effete?  '°''""*''  *«'"^^"  «"  ''^P^di- 

Troplong.  Louage,  III,  No.  942. 
Bourjon.  Droit  Com.  de  la  France,  II  4&4       ■ 
Vanhufel.  Contrat  de  Louage  p  91 

Rebel    Log.  Chemin  defer,  p.  299,  No.  630. 

AngeM.  Law  of  Carriers,  sec.  247,  276.  •* 

Story.  On  Bailmente,  §  573. 

Greenleaf.  On  Evidence  II,  p.  211  §  216 

'Mfel<l.0liB.away.II,.ll2.8lai>- 


f 


**    -hi-  if  -mv 


-•^ 


KKIOB  OOUBT,  IfJI. 


•(■ptoa  •<  Bl 


V»non:  On  eowtrnota  IT,  212.  Hook  3,  oh.  II. 


7  Kiolicjuor.     Kowl««  w.  Qroat  Wfl«t»irn  R.  R.  Co.,  rtpport<i  auiwi  doos 
l(i  KnKliHh  L.  k  H.  Naph.  p.  340. 
Carr  *•.  L«noMliir«  &  Yorkahira  R.  R. 

Autoritda  oU<$i)ii  par  l<M  ilDmandimn :  ,    ' 

Coda  Civil  B.  C.  Art.  U57U. 

Huitoq  ra.  La  CI*  du  (iraod  Trono.  L.  0.  Juriat  III,  209. 
Harria  ¥8.  Kdraofcatrtna.  L.  0.  Jurist,  IV,  40. 
Lo  Oftmd  Xrono  JU.  Mountola.  L.  0.  Uuriat,  IV,  173. 
Hnmuol  vB.Jl*Muioi|itono^Ii.  C.  JuHat,  I,  89.  ' 

TroploiiK.  tCuiiaiiKo  ot  Louugo  III,  j^  IDS',  fid.  franc. 
-    Lomflmo,  p.  lB6,g  121. 

Pttrddaaua.   Droit.  Com.  11,  401. 
*•    Chitty.  On  Carriara,  pp.  124,  130,  137,  144,  148  et  auW. 
'         Lemfioio,  p.  ino,  a'exprliiio  ainai: 

"  Wh«ro  llailwojr  CompanioH  lipid  tlioinnolTaa  out  aa  oarrlora,  and  reoelTe 
gooda  to  bo  orricd  to  pluoo»  b..yond   the  limlta  of  their  own  lino,  and  oven 
bbyoniWho  rouliii,  thoy  are  roMpoiisiblo  for  a  loaa  of,  or  Injury  to  the  gooda, 
although  the  aamo  may  not  havo  happened  on  their  own  lino  of  railway." 
Lo  jugoniont  eat  formuM  en  ooa  tormoa : 

"  Conaidering  that,  if  plalntiffM  have  the  right  of  NardinI,  them  do  not  amount 
to  any  thing  to  warrant  a  condemnation  of  dofcndants,  who  are  proved  to  have 
done  all  thoy  promiaod  towarda  aaid  Nardini ;  that  the  atatuos  roforrud  to  were,  by 
dofondant«,  at  the  end  of  their  railway  line,  delivered  duly,  for  further  chrriago 
to  the  Voniiont  Central  Railway  Company  forwhoao  misdoingaor  wrongs  dcfen- 
dantaotnnot  be  hold  rosponaiblo;  in  the  delivering  of  Huid  atatuoH  to  the  aaid 
Vermont  Centrol  Ruilwoy  Company,  the  defendants  having  acted  merely  aa  man- 
</«MiV<«  of  said  Nnrdini,  under  their  contract  with  him  and  the  condition,  parti- 
cular, of  it  in  this  roflpect ; 

Considering  that  defendants  have  proved  their  first  Plea  or  Exception  to 
extent  suflicient  to  distroy  plaintiflFs'  action,  doth  dismiss  said  action,  &o. 
^    A'.  -//«>yaM,^avocat  dos  doniandcurs. 

dirtier  tS;  Paminville,  avocata  do  la  ddfcnderosso. 
-      ^"■''^     '  . 

SUPKllIOR  COURT,  187?. 

MONTRKAI.,  3lBT  OUTOHKR,  187». 
Coram  ToRRANOK,  J. 

No.  2018.  •■  * 

^  Simpion  et  'al.,  vs.  Bowie  et  al. 

IlatO  :-Tl.Bt  the  option  ofB  pBrty  that  tho  obm  .b.ll  be  inwribod  at  tl.o  ..ino  Umo  for  proof  .n.l 
for  fliiBl  hearing  on  tho  morita  ln.m.mi.U.|y  alU-r  proof.  In  tho  torm«  of  CO.  I'.  248,  l«  sufflck'ntly 
made  by  'otyieoon  tho  opposite  party  of  an  ln,criptlou  of  the  oauw  upon  the  rold  de  droit  for 
Enqu»to  and  hearing  on  tho  meritu  at  thVsamo  time.  <"  «™" 

F.  J.  Keller,  for  f\pintifb.  *•     ,      .     t    '.   ■ 

Kellif  dk  Dorion,  for  defendants.  \  ' 

^*"m„":d  •'""'" '"^""'°  *"  «'^'"|  •»  '«>«  ""l"  time  UL.  1829,    The  Tm.t  *  Loan  C<v  tb.  Drum. 
I!l°"i:^v"""^"""''  low*-   "  "W  «lM«?»ted  M  Mune  time  that  Maflkay  and  Beaudiy,  JJ. 


conourred.' 
0,K) 


V 


{■':*, I  " 


mii  auMi  doQi 


JOPKKrOR  COUHT,  I87«. 


Huti 


'»m»BIUOR  COURT,  ^72. 
J  »IAVIIARMMH,  llru  IIARIJH,  IIITa. 

Citrum  DiroKiN,  J, 


Tbli  wit  wat  Uued.  .ftor  no.ioi?  of  .  month  «o  tho  d«f«„d«„t  ..  .  ...i.,j 

on  .1.0  aoth  of  September,  1870.  by  rin.  of  J 1  f  a   T"'''  "'"''""^•'• 

s;r  .:tz-  ^v^^-^ ---^  ":i:i::i  r 

wnuiij    HWI.       A  SUOOnd    count  folluwn    in  vt.!»k    >l  .  « 

form.l  mention  u  m.do  of  W     Z  M   7 ''"'';«  •"«»•  f"*-  «ru  ,t,.tod.  but 

cnr.lo«no«.„d'rKllgen":/onl^;'^^^^^^^^^^  T''^' T'  °'""««"8 '»•• 

rocein„«  tbe  Ict.or.'n'd  the  ^^otnt.  „  'i  Jn/on^^  ''.""  "'"' 

out  Hnjrin«  .nothing  .bout  hia  bcingVlJlL"?  llL  '^  """'"'*  "'  "•"" 

he  bad  given  to  the  let,.'  «II  nlZZZTL^t^T         """"^"'-'^  »''«* 
.-.wo.b|o  on^to  Her  >,m.t,.  .r„7to7lo7ir'  ^  ^^•"•""  »••  ^- 

Stututes  of  Canada,  31  Vict.  dap.  10,  «jo.  39  .^      . 

CampMly,.  McPhenon,  6  Upper  Ounada  ijeporta  (o!  8  )  34        " 

^kUefidii  »«.  Zorrf  ^./>ev.„„,  ot  al,  Cowper,  766.  ^ 

Carry  vs.  nawleu,  13  Upper  Canada  B.  R.  286 

AddiHon  on  Tor.8  (3rd  Edition)  1870.  16  and  \Q.       "*   \ 

i^TLrrz Lr»«."""'  -•  "«•  ^'>-  ^'"  "^  ^'^ :  : 

Angoil  on  Carriers,  (4th  Ed.)  sec.  119.  .  >. 

^nl^'P  VB.  Munro,  7  Cruneh,  242. 

Jioian  va.  ri7/i«»„o»,  8  Bay,  66 1 .         "     '        '       — —         7-^3^  ^ 

^<^ro!,er  V9.  LifHch,  8  Watts,  m  -       ' 

Smith  on  Law  of  Keparations  (1804),  cha^.  7,  pp.  175  and  179.  '     ^ 

FIB.—VOL.  17, 
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SUPERIOR  COURT,  1872. 


f 


•tat 
■mM«i. 


I 


.     DUNKIN,  J.,  (nftor  scttins  out  tho  facts  and  pleadings)  :_It  U  in  evidenoo 
tl.at  by  tho  rules  of  tho  Post  Office  •epait.nenf,  . known  to  the  dcfendanf 
poetmasters  were  bound,  whenever  not  rc«i,urcd  to  have  their  6(^  i„  a  sepal 
r.ee  room,  to  keep  mailed  letters  in  a  safe  place  and  under  key  ;  and  further 
whenever  an  office  might  be  kept  in  a  s.oro  or  other  place  accessible  to  the 
pubic,  to  suffor  no  courier  o^  unauthoriicd  person  to  come  near  enough  to  tho 
iimils  to  be  able  to  handle  or  examine  li.eir  contents  in  any  way;  in  a  word   to 
HliMr  no  one  whatever,  un^er  any  circumstancoH,  except  himself  or  his  swim 
imM,  to  have-  access  to  letters  or  journals  in  the  office,  or  the  key  of  tho 
inail  bag;  that  the  defendant;  solely  oo  his  own  responsibility,  had  for  some* 
time  employed  his  son,  then  in  his  19th  year,  as  his  umAaut,  leaving  to  him 
noarly  all  the  work  of  the  office;  that  the  case  of  pigeon  holes  for  letters,  &o 
h*d>bcen  moved,  again  on  his  own  sole  responsibility,  from  tho  least  etposed 
corner  of  his  store  to  a  place  more  convenient  to  himself  and  his  son,  but  most 
eiposed  to  access  of  all  parties  frequenting  the  store;  that  close  to  this  case     ' 
and  belonging  to  it,  there  Vas  a  shallow,  open  box,  in  which  registered  letter^ 
^ere  k9pt  until  they  were  mailed;  that  aboiit  noon  o«  the  day  alleged  Arthur 
.-Uderson  dtl.vered  the  letter  in  question,  containing  $576  in  notes,  addressi^d 
to. tho  plaintiffs,  to  William. Madden,  desiring  him  to  weigh  and  register  it  Zt 
it  was  found  to  weigh  betweej.  2J  and  3 "  ounces,  and  accordingly  six  rait  of 
postage,  being  18  cent.,  together  with  the  regiS*itioii  fee  of  2  cente  more  r5bo  - 
third  of  such  20  cents  forming  the  defendant's  allowance,  as  postmaster,  thoreonS 
were  paKl -on  it,  and  it  was  duly  registered,  stamped  and  entered  in  the  Regis- 
tered T^,tt,T  Book,  „nd  a  certificate  of  registry  in  the  usual  form  Was  gfven  •  that 
WiJaam  M,dd.-n  put  ir  into  the  exposed  box,  and  soon  after,  by  the  defendant's 
direction,  went  away  for  dinner,  leaving  two  persons  in  the  store,  and  his  father 
either  in   the  store  or  about  tli*  doorway;  that  the  defendant  did,not  stay  in 
the  store  until  his  son's  return  ;  that  there  was  nothing  to  hinder  any  one  comiDir 
IB,  from  seeing  and  f.kiog  the  letter;  that  the  son  on  his  return  sdon  after  set 
himself  tojnake  up  the  mail  and  at  once  missed  the  letter;  that  it  was  earnesUr 
searehed  for  but  not  found;  that  the  defendant  instantly  telegraphed  for  the 
post  office  inspector  who  went  up  immedUtely,  .nd  made  .11  further  inquiries 
in  his  power ;  that  directly  after  the  telegram  wu  sent,  it  being  then  about  two 
m  the  afternoon,  Wm.  Madden  went  to  the  Andersons  to  tell  them  :  inquired 
bow  much  was  in  the  letter,  and  was  told  by  them  the  amount  lis  now  sued  oif 
Md  that  the  ktte^  was  never  ■found,  nor  the  party  abstracting  it  detected^      ' 
At  the  argument  no  oak)  was  cited  as  having  ever  dome  before /Uourt  of 
MwiD  this  Province  involving  the  question  of  a/ postmaster's  liability  fort 
loBfcletter,  nor  is  the  Court  aware  thai  any  ever  has  been.  > 

^4  In  the  first  English  ease  bearing  on  the  subject,  that  of  Lane  vs.  Cotton  et  al 
(I  Raymond,  64),  action  was  brought  against  the  postmaster  general,  whose 
office  was  then  (A.D.  1699)  of  recent  creation,  to  recover  the  value  of  eiirht 
a.chequer  bills  enclosed  in  a  mailed  letter;  no  mention  to  ihe  party  who 
PWonally  took  the  letter  at  the  post  offi^,  of  its  containing  money  value  being  : 
•Jttged.    No  objection  seems  to  have  been  raised  on  this  account.    Chief  Justiei 
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wiT  K  ^  I^^^"'??'^"'"''*  '^''^""''''"'«-  "»^  "•«  »••'«'  »••'««  judges  De,.p.H,.,. 
dec  dcd  the  case  ort»crw«c,  hoMin-Mhon.  in  fact  as  hi,h  public  f«„ctionar  ca  n^  Jo,7^Jl 
h,.ble  for  «  failure  winch  was  not  .racod  personally  to  themselves  '  ^ 

n  the  next  «nd  ruling  c.se  on  the  subjoet,  that  of  Whitcficld  .,.  Lo  Despcncer 
et.  nl.  (Oowpcr  764),  A.D..   1778,  suit  w:,s  brought  to  rocovbr  acrln  from'  Z 
PJ^tmastcr  ge^eraUlop,  the  amount  of  a  no.ecr;^l^d  in  X^ 
..olcn  by  a  letter  sorter  who  had  been  hanged  for  thf  felony.     The  O^ur  tu'r 

Lord  Mansheld  used  these  remarkable  works-     "  A»  »„  .•         J"'^o™«"» 

.,ing  against  the  p.ty  rea.ly  o.end^Ig.ltcanf:  drbrji:"  ^Z 
ever  does  an  act  by  which  another  person  receives  an  Jnjury  is  liable  „'  an  acln 
for  the  uyury  sus.aincd.  If  „  .„.„  who  receives  a  pen  y  I  oa;ry  he  le  tlr  " 
the  post  office  loses  any  of  the,„  he  is  answerable ;  i  isThe  sorter  in  hi  dep  rl 
mcnt :  „„,  so  ,s  the  post„,:,ster  for  any  tlujlt  of  his  ov,n."  ^    \. 

Fn.Z  ;  'V;r'"'  "'  ""'"  ''"  ''''^  ■'  '•"«  «'°^  ^•'«'^'  ^ccn  admitted   in 

th«^»!  ""p '  '*°°*""!  ''''  '"'*'"  «'»Ph'>ti<''lly  held  by  the  Courts  of  that  n,rt  of 
«ontaiDin.r  4?i  9  1  n         i      ^  ■  ^-  «•  *».  U.  8.,  p.  34)  the  sender  of  a  lost  ef  tcr 

tol,  .«d  npoo  d.m„„^,  ,hc  Co„,.  held  tke  ,„U  well  brought      hliSL 

..  not  to  answer  for  it  in  damages  to  the  party  injured."     '       ^       ^     "*"' 
It  was  contended  at  the  aigumcnt  that  a  postmaster  being  the  mondatonr  of 

«en,.obyio„sgrou„d,ofpubli/^^^^^ 

rrJo  «  M  the.       I    ^'\""t  •"'  ""  "'^  *''•"  ''  "^-'J  J  •««»  whenever 
u>ey  do  80  fail,  they  are  beyond  the  bounds  of  their  mandate,  and  ao  become  / 
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»el.p«te  .f. ,  liable.     Even  Ihe  precautionary  enactment  of  the  Post  Office  Act  (3  Vie  o   10 

J.IUI  Madue...  ncc.  39)  that  the  «'  postmaster  Roneral  shall  not  bo  liable  to  any  party  for  nJ 

0S8  of  any  letter.  p.aeket  or  other  thing  scut  by  post,"  cannot  any  more  thu« 

the  old  ruhng  of  the  English  Courts,  which  it  moreiy  reproduces,:  be  ro.-arded 

«8  meant  to  cover  the  ail  but  in.po.s8iblecase  of  such  loss  having  occurred"  fn.n. 

porsonal  fault  on  his  own  part. 

Attempt  was  made  to  shoW  that  the  plaintiffs  are  not  in  this  case  the  purti.s  . 
having  .nterest.     But  by  see.  39  of  the  Post  Office  Act  it  is  expressly  enacted^ 
as  indeed  was  the  legal  presumption  before,  that  from  the  time  anir  letter  or 
thing  ,8  mailed  it  is  the  property  of  the  party  to  whom  it  is  addressed 
^       The  partus  n.niling  this  letter  have  been  examined  in  this  case,  and  nothing 
they  say  at  all  shakes  the  presumption  of  property  thus  established  by  statute  ' 
(as  well  for  this  purpose  as  for  others)  in  behalf  of  the  plaintiffs 
■■    §  ^  It  was  also  urged  that  upon  the  principle  laid  down  by  Article  1G77  of  the 

Civil  Code  in  favor  of  carriers,  a  postman  ought  not  -to  be  held  liable  for  the 
-.       -  ^    contents  of  a  lost  letter,  under   whatever  circumstances,  unless  he  has  been 
distin^ly  .pformcd  beforehand  of  tl.dr  amount,  and  that  in  this  instance  the 
defendant  was  not  so  informed.     But  the  cases  are  not  parallel      The  carrier 
js  to  become  liable  as  an  insurer,  and  must  e^t,.bli£h  thg  fortuitous  evtnt  or 
irresistible  force  In  order  to  clear  himself  of  tlVt  liability,     The  postnJSster  i» 
not  liable  as  an  insurer  and  can  only  bo  called  to  account  on  proof  made  a-^ainst 
him  of  personal  fault.  No  matter  what  the  Value  of  any  Ictter48,  if  only  he  keeiM  ^ 
clear  of  proven  negligence  and  failure  of  duty,  he  is  clear  of  liabT  tj.     In  tlio 
cases  above  cited,  accordingly,  notice  to  the  postmoster  of  the  contents  of  the 
letter  has  been  regarded  as  immaterial.     Not  to  say  that  in  tliis  case  the  propf 
. .      Blade  as  to  the  weight  of  the  letter,  its  registration,  the  knowledge  of  |^  Poat- 
>  niastcc  and  his  son  of  the  parties  sending  and  addressed,  and  in  respect  of 

former  letters  of  the  .same  sort,  and  the  attendant  circumstances  generally  shew 
that  the  post  master  (through^  his  m'inor  son,  for  whom  he  is  responsible)  was 
very  sufficiently  advertised  of  the  care  he  ought  to  have  taken  of  this  ktter 
and  imfortunatoly  fo^r  himself  failed  to  lake.  ' 

^  The  defendant's  honesty  is  not  impeached,  but  the  loss  of  this  letter  contain- 
ing the  amount  demanded  by  this  action  and  the  plaintirs  property  U  clearly 
traced  back  to  negligence  and  default  of  duty,  for  which  the  defendant  ia  in 
law  liable  :  in  great  part  by  reason  of  his  oirn  acts  and  omissions,  and  for  tiie 
remainder  as  Mabla  for  his  minor  son  acting  under  his  orders. 

The  judgmeiib  is  nwtiv6  as  follows :— "  Considering  that  it  is  established  in 
evidence  that  the  letter  in  the  plaintirs  declaration  ia  this  cause  mentioned 

•  containing  a  value  of  $575  nn  notes,  as  in  and  by  flirsaid  decWratioti.  is  Mt 

fortbrwas  duly  mailed  to  the/Bdreas  of  the  plaintiffs  on  tlie  igOth  day  of 
September,  187(V  at  the  Pdst^ffice  at  Valleyficld,  the  defendant  the^  and  there 
being  the  postmaster  thereof ;  that  the  said  letter  then  and  there  beini.  with  such 
contents  thereof  the  property  of  the  plaiotiffi^,  was  with  such  contend  on  the 
^  said  30th  day  of  September,  1870,  wholly  lost,  through  gross  neglect,^  Oaielessness, 
and  violation  of  the  known  orders  of  the  Post  Offi«e'  Department  on  tf>e  part  of 
the  said  defendant,  and  for  which  he  was  and  is  by  law  answerable  inldamages 
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lownrdB  the  juid  plaiDtiffi, ;  and  tLat  neithe;  th.  .  t777.  '      ' " 

t«.t.  thereof  have  since  Ln  found  td^^^^^^^^^^  -*-.^  ' 

«««^bj}uoh  wrongdoing  3  ^foult  rtT"?  ?''  ^^e  plaintrft  hay.  Ctap&,e. 


John  J.  Maclaren,  for  plaintiffo. 
Branchaudi^  Cayley,  for  defendant. 
(J.  J.  Mcr>.)   V 


Judgment  for  plaiotiff. 
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MONTREAL,  28th  JUNE,  1872. 

-  Cbram  Beethb^^^  J.,  K^o^^^^  J.,  B.Am,irr,  J. 

No.  1317.  f  , 

disclosed  in  the  remarks  of  Counsel  ^'^'"'■'''°'-  J''  "•«»«••  ^h*  oiroamsUnoes 

^•^"f"' «•  <^- for  intervening  party  • 

obtenacont„.luicorf|ointem!n    av^  J  rS  7  '  ?  .^"Sen.*"*  ^«'"  «-"* 

certain.  imme«bIesfirent«»isi,eTratnte?fu^^^^^^^^^^         ''  ''J"'"  '««' • 
join  1869.  i»  venie  en  fut  fiz^e  et  annonc<$e  pour  le  28 

*  fle  qu'il  fut  d<Sclar<J  Dronrirfto.^,  J-.  •  v.  '*P"""'"«  '»63  en  sa  fkvenr  et 

•eptembre  1863.  .IwiTn^    »  ^  '"""'"*''**  mentipnnA,  aa  dit  aote  du  16 
ineervenant  en  dJ!" 1 2i  ^h  Tsl     ^""^^^  •^°  ^'  '""^  ^'^^^  *  '"  <^it 


,,-;!„, 
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Le  29  d^embre  1871  jugomentinterviot  dans  I«  dite  ouuse  No.  920-rd8ili«l.t 
u.     note  du  15  «epten.bro  1863.  ct  fai^aut  droit  sur  I'intervcn.ion  produito  danT  U 
dite  cause  la  ma.ni.nt  et  d^clara  propridtniro  dos  immeublcs  y  drfsign^s  le  dit 
Henrjr  Thomas,  I'lntorvcnunt.  , 

Le  5  Wvrier  1872  le  dit  Henry  Thoma.  intervint  Jans  la  prdsonte  e«use 
^pour  sopposor  A  la  vente  ies  routes  constituocs  saisics  parole  brofrfc  fieri 
lA'cuu  de  terns  du  16  ftvrier  1870.  ct  ulMgua  A  I'appui  de  so.;  intervention  iCte 
J  de  transport  A  I«,  consont.t  pa  •  le  dit  John  Thomas  le  21  juin  1865,  oinsi  que  le 
/ugenjent  rendu  dans  la  cau-so  No.  920  sur  son  intervention    ^  ^ 

Xe  18  """-B  1872  Ic  domandeur  dans  la  prdaonte  cause  fit  motion  quo  llnter- 
ven  .on  j'u  d.t  Henry  Thon.cs  fut  rejotde  avec  frais,  a^tendu  que  la  dite  in te  - 
vention  itait  en  reahtd  uni  op,K,si.ion  A  b  saisie.et:*  la  vente  de.s.  immeublcs 
80.8.scncettocauHoct»n,^onc,is  pour  6tre  vendus  le  28  juin  1870  erqu'clte 
.urauda  etre  produite  aulmoij.s  quince  jours  avant  la  dite  vente  '^  ' 

.Le30  ,nar.,jugement  I'jtrehdusur  laditomoOon,  ronvoyant  la  dite  interven- 
tion avcc  frais.     C'est  de  ,^e  jugcmcht  que  I'lnirvenant  appclle. 
i.iDtervenantpretcpd(]jucorjugement  estTerroiitf  ^-r 

Les  parties,  den.andeur  e»  op  ,osant,  6taient  engages  dans  une  oontCst^itlbD  .cla-" 
...ve^,eut  au  tUre  delaproprifei^saisie;  uno opposition  avait  ^t,5  fai.eot  produite 
.^uh^rcment  demandant  la  nullitd  deTa  ^isie,  attendu  que  I'opposant  se  pre- 
.  tenda.tp™pndt,^reetalleg«ai.  un  titre;  de  son  co.d  le  dcmanfur  pr^teVd  H 
que  la  s«.s.e  dtait  bonne  et  q  .e  la  prop,  ic<td  %.pparten«it  au  ,Iefendcur  .s„i« 
Bans  ectte  contcstanon  le  di,  intcrvenant,  qui  avait-seul  droit  4  la  propridtT 
ava.t  assuriJment  le  druU  d'intcrvenir  ^ur  repousser  les  pktentitons  des  partiS 
en  contcstatmu  et  fa,r6  eon.statcr  son  droit  exclusif  A  la  pmVric^ttf,  et,  pj  suite 
faire  rcnvoyer  les  pretentions  de  I'opposant  et  du  .l^mandeur.  .  Z'iu'tcrvention 
Jut  allouee} arson  honncurlojuge  iVackiiy.         l 

Cette  interveniujn  une  fois  a°dmise  ne 'pounlit  fiire  rejefdc  que  d'aprds  la 
procedure  ordinaire  sur  le  mdrite.  i     «»!•»»  la 

LWvenant  avail  certaiue.„ent  Ic  dtolt  de  vojr  Ace  que  le>gement  no^fut 
pas  rendu,  adju^^nt  sa  propridt^  A  I'opposant  ou  au  ddfendegr,  et  il  ne  poivait 
le  fa.re  que.  jiar  intervention.  Cette  inter.entijn  ne  pouvait  6tre  renvoyde 
qu  apris  une  contestation  et  noii  pas  sur  une/simple  motion.  ^ 

Bitoumay  for  Plaintifis  :-L  intervena^^henry  Thomas,  demande'  la  revision 
du  jugement  rendu  en  cette  ca.se  le  30  mars  dernier  sur  lu  motion  du  deman- 
deur.     Voici  quels  sent  les  fails  en  la  p»6seate  instance  •         "> '    . 

Ledcmandeurayant  obtenu  uri  jugcrtent  coiitrc  l^s  ddfendeurs.  fit  d'ab^rd 
exeouter  son  jugementcontrelos  meubles  desdef^ndeurs-mais  il  nes'en  trouve 
aucun :  ceoi  appert  par  son  retoiir  de"  carenoe. 

LMemandeur  fitalors  ema«er  «„  bref  d'execjition  de  terris  en  veflu  duqurf 
le8r8».te8const.tu&8repr«sentant  les  cens.  rentes  et  autres  drdlts  seigneuriaux 
rliri"^  1^  ^'  ^'n  '^•^Oournoyer  et  Contre-Cceur  fbrent  Lsies  sur 
honorable  John  Eraser  ,n  des  d^fendeara.  P«r  la  loi  ces  rentes  sgnt  immeuble. 
et  pour  en  faire  faire  la  vent|»  j»r  autorit*!  de  justice,  ilfaut  suivre  lea  rdgles 
indiqu^es  et  donn^cs  pour  la jwfcpte  des  biens  immeubles. 
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La  wnte  fufc  fixda  pour  le  28  juin  1869,  mais  oJle  ne  put  avoir  Hep  par  suito      Mk.M 
d  une  opposigon  afin  d'annnlor  faito  et  produite  par  Aloxandw.Frasor  ch..lU.  «t  a 

Aprds  la  production  do  oetta  opposition,  le  domandeur  la  oontoata,  et  la  cau<o 
fut  insorite  pour  enquflte  et  nidrite,  et  lea  parties  entendues  le  sept  ftvrier  der- 
nier, son  honneiir  M.  le  juje  Beaudrj  sur  le  banc.  Lo  huit,  savoir  le  lende- 
mam  du  jour  quo  oette  cause  nv.it  ^t^  entcndue  et  prise  on  d6libtfrtf,  I'i„f«rve-  -  . 
nant  6t  signiffcr  A  1  avocat  du  domandeur  une  requfite-en  intervention  et  la  dit» 
intervention  fut  introduit*  au  dossier,  et  la  cause  ray^o  du  r61e  des  deliWrds 

^Or  par^ion  iuteryention  proJutte  dans  la  cause  le  huit  fiSvrior  1872   Henr»\ 
Thoma.8eporter^ollomentopp9sant.     II  y  prend  les  eonolusionJ  suivantes  • 

Fonnjuoi  le  ditrequerantconclut  4oeque  voshonneurs  lul  ponnettcnt  din-  ^ 
tcrvenir  dans  la  prdsente  cause  et  H  s'opposer  ik  la  vente  des  wntcs  constituder  ~   > 

saisies  et  a  fitre  vendues  en  cette  cause  en  vcrtu  du  bref  do/m-/ac»a*  efe /«Tu 
^  «nian^  en  icelle.  &  oe  que  la  saisie  pratiqu^e  eri  cette  cause  soit  ddclanJe  nulle  et  '     - 

de  nul  effet;  A  ce  que  lul  soul  dit  requ<5rant  sojt  declare  6rre  le  seiil  et  vrai 
propn^taire  des  dites  rentes  conslituteos  aipsi  saisies,  le  tout  avcc  d^pens  " 
Jl  vient  done  dans  la  cause,  sous  la  fausse  oouleur  d'ufie  infervcntio'h  pour 

oppo«erl«vintede8lmincuble»sai8i8  8urunde8defendeur8,etceoncontraven.  • 

tion  d««,te  i  1  article  662  du  Code  de  Procedure  qui  sutue  qWtpute  opposition      ,     *     ,    ' 
4  a  Mhie,  ou  k  U  vente  des  immeubles  ou  rente  "  doit  fitro  produite  au  plus 
tordlequyiidmeioui''avanfoclui  fixe  pour  la  venteJ'  ^ 

"  I''oppo?ition  produite  aprd.^  ce  teriqe  ne  pent  arrfeter  la  vente  "  .  *"  ** 

Pour  j^catfsee  le  don^indeur  s'est  adress^  4  \h  Cour  par  moUon'ou  requSte 
8ominairb>t  a  demands  le  renvoi  de  1»  dite  intervention  oommo  ayant  dt Alee   * 

irriguliArement,illdgaIementctcontraireBient  4  la  loi:  cette  motion  fut  accord^  ^ 
par  jugementen  date  du  trente  man.  dernier,  et  c'est  de  oe  jugement  que         1 
Henry  Thomas  demande  la  Revision.       ,  .  i 

Le  demandenr  soumet  que  ce  jugemeot  est  juste,  <k}ttitable  et  snivant  la  loi  >  ^ 

D  abord  I'article  susciUS  652  de  notre  Code  de  Pfoc<5dure  est  posifcif ;  il  n'y  a  * 

nen  de  plus  formel.     Si.  done  le  jugement  dont  eat  appel  allait  fitre  infirm^ 
80U8  pnStexte  que  toute  personne  int<;re88^e  dans  I'issue  d'un  pro<?d3  Mndant'- 
■  /  iTJ  ^^IrJ[*'"''  P"'"*  intervenante,  afin  d'y  faire  valoir ,  ses  intdrflts,' 
(art.  164,  C.  P.  C.)  il  s'en  suivrait  que  I'exAjution  des  jugements  deviendrait 
MiposBible.    II  est  an  fait  bien  notoiro  qu'une  moitid  des  oppositions  afin 
d  annuler  n  est  ptoduitc,  bonobstant  la  deposition  sous  serment  qui  y  est  atta- 
ch€e,  que  pour  retarder  h  proc<$dure  et  faire  obtenir  da  dilal.    Or  si  la  Coup 
wutenait  les  pr^tenUons  do  I'intervenant,  la  cons,Jquen(?e  serai^  qJie,  au  moment 
oa  ane  opposition  devrait  Sire  d<5boatfe,  an  tiem  intervicndrait  poar  sesabstituer 
au  l|e|et  place  de  I'opposant  dont  I'opposition  serait  sur  le  point  d'6ti«  d^boutdo 
11  aftiijeniitainsi  dans  Ja  cause  enulehors  do  tons  les  d^lais  fixfe,  sans  produire 
1  affidavit  reqnis  4  Toppoeition  poar  d^montrer  sa  bonne  foi  et  son  droit  d'op-  / 
poser.    II  est  vrai  qa'a,r5«  avoir  ret«rd<$  les  .precede  pendant  qaatre  4cin^ 
!!!S!Li°*fr?^'°°  ""'^  d^boutee ;  mais  nlors  nn  an^  viendraiJLpar  an  tem- 
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ment  cont«  „„  ddbi,e„V  fV.E„x"'TH        /.^'"^ 

dan.  une  oa«.e  oi^  il  peut  nVo^de  L.-  V    ""/'.""  ^'*"  »*"'  J"^"'^' 

•ucune  vente  d'imme»bl«  no  ncurflZr     .   "V"^*  ^  «??««'  une  vcnte,  et 
et  r^Iea.    D'.illcurs  II  ^e  ITITSZT"  7"»"'«"l'°''  *  telle..;oi, 

m  C^O«r.  of  Rev.ew  u„.„r»ous.roo„^r™ed  the  jJS!™enVoo.^^^^^^^^^^ 
.  Xo«w  J?^„r«ay,  for  plaintiff.  .     *'"'^R"'«n^  «f  <bo  S.  C.  confirmed. 

■     ^tT'  ^""'"^'"'  *  ^''^""'"^^f'"  intervening  party 


.*  COUR  SUPBRIEURE,  1871.  -    ' 
ST.  HYioiNTHR,  NOVBMBRB  1871.  ' 

Coram  Sl00TT«,,J.  '  " 

-    «»mU.,  dlVnl.^  eSltr  ' '^.'^r'!  *""»»'°«  ■«»'«f.i., ,.i  «, 


'  N 


■V: 
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Notre  Wg,Hlat,on  n  a  nen  8tntu<$  «ar  le«  po«voir»  ^cs  juge.  et  dc«  tribunau.,  M..h,.a.,^ 
rela^vcment  au,  f«.ta  «  ajte.  doa  oitojeo..  d.nn  Tcxploitation  dc  lour  mhcm,  U.u  SS...^ 
do  four  Ddustno,  do  maUe  k  d.rigor  d'uno  m»„iAr^  spdoiulo  I'uotion  du  pou-        ' 
W  jud,<rta.re,  quand  on  sollioiteruit  dcs  ^rdonnanooH  de   prohibition  oontre      '    " 
I  eieripioe  de  ootte  ciploitiition.  4,^^ 

'  te  Code  a  uno  disposition  crapr«nt<<o  du  Statut,  qui  <5Jiote  quo  dans  lo  oaa 
oA  jl  «  y  uuruit  auoune  disposition  pour  fniro  valoir  ou  .nuintonir  «n  droit  parti- 
s' Tttr"^  '^^  "/nation  toute  procdduro  quf  n'ost  p*,  inoompatiblo  a.co' 
l^-Ioi  devh  etro  aooueillip.ct  valoir.  c  "."»»» 

^ ■  jNotre  Code  n'a  que  t^i^  articIo.s  sur  la  mati^re  des  actions  posscssoircs.     Le       * 
dinner  est  dans  ces  tonnes,  art.  946:     "Le  poascaseur  d'un  b^ritage'ou  droit 
ir'lr  "      r  ""'"'  ''  ^"""'"  o«de  prdoair..  troubid  dans  .a  possession,  i. 

<|e  trouble  etd'fitromainicnu  duns  sa  possession."  . 

L.!^^"*'''  ""  """'''"S  """"""  •'"P««''«''  ««'  '"  ProcdJuro  A  suivre  dans  lei  '  '  ' 

J  Uons  poss««o.ro.      La  proc<5duro  pre.scri.o  avnnt  sa  promulgation  est  don^ 
tencore  on  foroe,  telle  qu'on  la  irouvo  dans  I'ordoonanoe  do  1667 

-  /fo  Code  r„T'r,  "'''  '^'  ^"  '"•  P™'"'"''  ""'■"'•''  '^»""«^  '•««''«■>  <J«»t  pane 

8  le  ddfendour  en  co.upki„te  ddnio  la  polonsion  du  demandcur,  ou  de  I'avoir 
^u]jld^«q«'.lartlcuk^^^^^ 

L'artiole  5  du  titre  171  oonsidAro  et  rdpute  matidrta  sommairos  les  demande.* 
en  complaintes,  ot  toutes  ehoscs  oiiil  pent  y  avoir  du  pdril  en  la  detaoure,  pour- 
vu^quellesn'cxcAdent  pas  la  sommoou  la  valour  denUlte  litres  -  ^ 

Jrj^^T"'^  ""'^"'  *"  '"""^'^  '""'"•'•'■'*  ''  «"  •l«™»"d«  «n  conipkinto 
sent  oxdcutds  par  provision,  en  laissant  caution,  nonobstant  l>ppel  , 

Notre  aotJoD  possesspire  est  cello  do  Kordonnanoe.     Le  b^Tfe Tn  est'lo  memo  • 
foire  oascr  le  trouble  et  6tro  mnint^hu  dans  sa  possession. 
PotBier,  qm  a  parfaitomont  rd«u^  toute  la  procedure  aur  oea  incidents,  dif  ' 

i„»^iT  ^'  ""  J"f  ™'">  '»=""»^"»  «"  PO^««|on  la  partio  qui  a  le  mieui 
ustifid  fire  en  possession  iH^ndant  I'ann^fe,  ot  fait  ddfons^ 

t;";^^..  '^  ^--^  ^-  -t  ---^'  -«  ^^'^  dJ 

dwlT*"""'""*'  "'!«««'°"»«°t'»i'^,  •«>i»'^oPbthier,8oitde  Jousse'parlont 
d^onnances  provisoi.^,'  a.aia  font  sin.pIe«eot  mention  du  jugea.;nJ TJ^ 

mif^^v^*^?  ™""'''"  ™  »«fe«»it  que  declarer li^aintenue par  le  jujre- 

taent  ddfinitif  sur  Taction /«r«.rftft„m„«^,„Vfe/w.  P      «J»g«  ,       s, 

«  suffirait  do  80  Jlaindro,  poor  fitro  traiUJ  cooStae  ei  ul.  avait  dSdtf  toutot  ~£ 

^use  et  adjugd  sur  lo  droit  rdclan,^  et  contostd.    Conir le  wl^wLtTol         ' 

!1?°  Z.yi?'^*"' V^'.r ^'"'  *'''*^°^  J"«l«'^  <»  q"e  >«  rfelamatfoD  aoit  pai 

"^ff^*^    "KM    I  Ittot    tin    aill<u    —     i  iiiiiaMiiiifc    1—     1^1  ■  ■  ■    11 


►"WWi*    oil   CIICB    Hff^ 


-— —-— — -"-  C.C  BO  irouvoient  la  moineot  qu'eHe^iTfoSfcrvir 
«ifl.«,t  de  demaoder  pour  s'omparer,  tout  bomme  de  maoviMae  foipoa^i 


■T!  re0'ap>«tionjfOit^pay<e- 

iboineot  qu^lIe~Mrfdnnfcjva 


.) 
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VR. 


mer  un  hominc  juMe,  en  r,?olnn.ant  coniro  oolui-ol,  uao  ohoM  «u1l  ^..»u  ,1     * 

:r  zi::::;' :r;rr  :•"""■""'■"■"  ■-""^- 

".gM.    Em-oc  quo  la  Irujlmlion  do,  droiu  du  deii..nac„,  „•„,  k„  i.   "Ss^ 
.*  .«rf^  a  tout  pl.id.„r  d.™  «.u,  d«.„d.  f  „;  ;  te  «^«  d.  tofe 

j«.*«j  «u,  .„ .  „.,.,do„,.d,  „.„.  ,„.  „.  ^  „.:r„:zri 

«u«a  le  litige  dann  toute  action  ex.  malificiis  ^' 

le  demandeur,  en  dirigeant  son  action  centre  lea  ddfcndeumaotaela  a'aMadil* 
•SMbi^a  pour  faire  une  construction  conaid^rable ;  et  jusqu'A  nreuve  d«  Jn 
lTetd":^Z;'"^  ^"^^  <»-ondan.natio„a,„i^uLrre;ro::::' 

d  une  n..n.4ra  extraordinaire  poar  acoorder  unljiUtorbiUnt  ' 

^/>ineo«  A  5,a>«e,avocatB  du  demandeur: 


Chagnon  &  Sieotte, 
Bourifeoit  A  Bertrand, 
(H.W.c.)  , 


) 


^ats  des  d^fendeurs. 


COUR 


^■■' 


l^UPBRIEURB,  1872. 

MONJ^EAL,  37  JUIN  1872. 

Coram,  BuAODRt,  J. 
,)     Y       No.  lOM.       -       -i- 

lalonde  m.  Lynch. 


latTSrV^"!  ^td  pour-uW  en  declaration  d"hj^^ar7«ir,«.  le 
19  «.«  1870,  il  avait  vendu  IWeuble  hypothAju^  %u«  aujet  duquel  U^ik 


COl]fRSUI'Jll!'mu«K,  1872. 


at 


Itr^JroMo..,  Nof  ,rc  et  ju'.l  pd.«it  pa.  le  proprl^tuiro,  lor.  Je  lin-Jlutlon  d. 

Ce  Jem^dour  r^ppndlt  sp««ei«Iemcnt  quo  IVoto  de  vente  par  lo  d^lbndeur  d« 
'  ;X  cet  .toneublo   qu'.l   .vait  acheW  de  MoVse  I.alonde.  on  mal  1869    e.  au4^ 

t  ssr  " ' '' "'"  "^ '  *^^ ""'''  "^-^  P-'^'^  -'^^^^  ^^^ 

;     Xcdomandour,  par  uno  notion  .p^ofa(c,ajant  mi.  on  cuwoctaoqudretir  »o» 

■    ^.r    .ro  et  ddolaror  lo  jugon.ent  ^i  .orait  rondu  cont™  lo  d.Do„r  ooLZ 

.»co  lu.    CO  dormer  acqu^rour  a'Jinvoqn.  auoua  »oje„  oontn,  l-actioTZ 

^palo.  II  «  contenta  do  plaidor^A  raoliden  d^Lration  do jugoB.oatra,i^^ 

Cootroloquelleilinvoquadivfer8DioyeuBdodrf»bnM        '  J-^uentoomwu,^ 

Lo  deoiandour  dinait  qu'il  o«t  prouvd  q«^  lo  ^ihni^,  e«t  toujoar.  roaM 

f.itconnaitre,etqu',ln'airaitpa«enwgi»tr<M,rt*w       -  ""»i*"** 

Troplong,  Priv.  ot  Hjp.  No.  784,  6  al.  ?.  \  ) 

-.'rXT.t^sr'" "":  ''""""r  '^"'^  '''"*-'"'  ~—  . 

«»,..  m  ,«•„„  u.„  .  „.  i„„rt.  j,M„,.  ,.,ioo,  „.  .  I.  j„i,  4,  p, 
•l>P«l"iioar,ueUpr<ic«dur.l»iTOto(»»^iu„^  MaroitfcPj 

loi  donner  I'oooaMon  de  le  conteBter.  i  »  en  a  mw  en  eawe^ov 

PotUer;  hyp,  Noe.  71,  72,  73.  i 

raiTnf"^^  ?r  ^"^^  *  '*"  P"»^  «»?"»"*'.  ««c«n  de.  .etc  tf.rw^ 
"«.nt  .voir  dt<enregl.trrf,et*,.nt.^.tf  eotendue.  .un.Wte  teia^IS^ 
J«  Conr  .  ,envoj4  l'.ctioD,  et  il  eat  a.otiv<^  eomme  suit  -  ^^        *      . 

ocur  de  WD  tcuon.    Son  jugement  eat  motitiJ  comme  .nit  :^ 

"Dronriil-  ^   r"'  *t;  '"^P'-t'O"  «^  oette  cuae  dLnteur  *   titwt 

"iW  Zk  dIS;  ^"''r'*  ''^P^"«  del'««»ign«tionenoettea^ 


'  NoturE^ 


J  / 


:./^ 


1Tf;^^,1i 
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^^q^..n., //«„«„,,,„  .,,^,^^^^^^ 


:j       COUK8UPEKIJ5LRK,187a. 
JIONTBBAL,  ler  MAI  I«7a. 
ft>wm  ToBBANoi,  J. 

No  68.  ^ 

^Mrn  tt  ah  n.  Fontaine. 

Ju««  :iip  Que  le  m»ri.c  ,„!  Mt  uanlabU  en  loi  ««t  ..i.hi.  .    .  ^  ^ 

iitelui  nul.  ""•  *'  »■'•'»'«  •wit  qw  iM  tribauox  M  I'W  pM 

I  ao  Qu»ncun  4M  eoiOolnta  ne  peu»eontrMt«r  un  «MOBrtn..^. 

Revue  L<$gafe,  vol.  ^p.  250.  — 

Art.  136  0.  0.  et  art.  128. 

Pothier,  mariage,  365.  •  '     "    ■         . 

HL.  C.J.pj).63,  306.  [■  ' 

Duranton.ToI.  3,  arts.  338,  341  et344'.  "* 

1  AUemand,  mariage,  p.  338,  No.  312      * 
AuloritdiidWoBparlesdemandeara.   ' 
0.  0  .rt.  1220  §  4,  art.  136,  et  art.  n,A  314  wt  338 
1  AHemadd,  manage  No.  34.  No.  36.  /  '  ■ 

Lejogementde  la  Coar  SuDrfrinni^/.  »..  ^        ^      .  '' 

»iotiv«  oommcsnit:  «"P<5n««^  •««««<  oe  dernier  mariage  et  U  <Ntt 

"  La  Coqr  »»*ntt4.ndB 


t 


.f 


...  ^  ■  ■»  ^ 


h;» 


or  t  plaids  ,Q, 
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V»k  d'Am^riqa. ;  .ti.BiIo  qa«  1«  dii  d<fei,d««r  lonqu'll  .  dui  pr<t«adu 

rr»r::i±ird!::i'"''*--'  -  -*^  --"•  •  -^ «-  -  -— *  • 

/-«•*»»#,  ^iifoflA  «ft  /v^an,  avooala  da  d^f«odeur. 

'----- ......ij-il  -,  4_J 1- 


Urtt^m 
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MONTREAL,  38  JOIN  mt. 
Coram  MaoKat,  J. 

.     .  No.ili».  3 

•  /       .  ■      % 

Larocque  ▼■.  Lajoie. 

F^l^t^JJ^'"''"  ^"  «i.ir...ondmaer  do.  doable,  .^^et.  .  «,. 
Le  d<Jfendeur  plaid,  mo  d<sreDie  en  droit  .IMguanl  "qa'il  .noerfc  n.r  I-   ii^ 

ftUIiie  do  1869,  et  ae. .meDdemente,  le  dttdeiwndeur  n'.  «uoun  droi»  ^Z- 
"  eD^.^revcndio.tion  centre  le  d^fendeaf  is  Tn^m."  ** '"''"' 

"ooni^k'3.^„V"'f^'  ^J*  demandear  ne  lai  donnent  aaoan  droit  d^wUo. 

tedemandear  n'.  droit  de  proodder  ooDtre  le  d<Jfeadoar  a«e  D.r  anT™!.™^!! 
»ma...ro  pr<5«,at.e  4 1'aa  de.  jage.  de  cette  kono^ZoZ'T  '     > 

c2jle  Ait  '•  decadear  de  «,n  aciioo  .veo  d.peo,.  ''c.  j„g*„eat  3i 

"iiS'of^TJ*'"'"*  »>«'^'dthe'parties  by  their  oouosel  upon  the  di/en,e  «,  ' 
Af^f  defend«.t  to  plai».tiflrH  action  and  demande,  harin-^  exaS  ,^ 

-    -Pcianiiefo,  ayooat.  du  demandenr. 
^^^.  RainvilU  et  Rinfret,  .m,t  dn  dtff.ndour. 


\ 


^■ 


\ 


».  ».t.) 


^r^ 


q)a.taivte.^il 


^ 


I 


/- 


couli  suPMiRumi,  im. 


€OUH  I)K  (irRCUIT.  1872, 

MONTRKAL,  IS  MARti  IITJ. 

<2rimm  RiAirDRr,  J. 

No.  siai. 
i>ei>Hi»  v».  Mtiftmn.  ; 

«  q«.  I«  pr»M».  4.  t..|  .„„.p„„  p,ut  m  Mm  p.r  t|m..la.  ^• 

L*.  d«m|.ndc,,r  en  cflt.«  o:.u«  nk-Umnlt  d«.  ddfcndeur  I.  .wmme  de  136:00  ■ 
»o„t«,.t  d  «n  b.ll«t  ftit  p«r  CO  dornSor.  i  lordro  dun  .ror-  ( W.  M«n«n) 
•i  iT-if.  .T.n(  mn  rfol.d.mo«,  .r.nipor.d  |o  dU  billot  nu  d«mand.ur,  en  lui  .a  f.u„„t 

I^ddfondour  pUid.A<,e,u,  Miloo  pir  un«  d^Uw  on  droll.  pr*.end«nt  •» 
T«UbI«nient  irannporM  Mna  cndoMMinflDt. 

^  »*'t^2286  CO.,  B.  0.  oitd  p.r  le  d^fendeur.  dit:  qu'un  bill«e  pron,|«olr«  f.|  I 
4«fdr^  p.Ut  «tr«  tr«DsporU5  .a  moyen  dun  «Ddo«aeme„t,  m.U  „  limito  dm 
SiwU.I{lrMiportnepul«e»f,ire.utwn,ent.  •  «»«m  pu 

m^^dmlL*'"'''  '*^''**''  '*  '*""''"'*"  """'P*"^  '*'»  '"'» **"•«*  P*'  'iraph  d^li- 
Xr*  Picki^  avooat  du  demandeur. 
J.  N.  Pauxi,  avocat  du  ddfendeur.  * 


^:0}iU  SUPKRIEURR,  1872.    , 

.'     -  "" .  '•  '•^'       Kn  Htvwiow. 

MUNIRBAI..  31  MAF  1872     , 
0aram  Bebthelot,  J,  Maokav,  J..  ToRlAjroi,  J, 

_^  -..-..._ -^  -No.  2191.     '      ■       .  ,£,/ 

BODTRE  .t  .1..  *».  mADLIT  .t  .,.,  .t  di.e„  oppo«„u.  .t  DAMB  JAXB  JALLISOH. 

•  K««joitAiiM  ion  ■■^iUti  emu 


*                                           J.  BTK.  DURION. 
-QMMrHli«f«juM«olrU«.uBPp«rttequl»ll*«n«  doilni  rt— .1.    .^  .  K^MIDAIIT. 

^"r  J"«f "•"'*"'"'"  '^  *'°"*^H  >«  29  ftvrier  1872,  I.  Co«r  Suplrieare. 

ISr  n  "^'^  ""  ^"«*'"*"'  '^«  distribution  homologu^  le  i  „« 

IWl.     Ce  jugoroont  est  motivd  comme  suit :  \ 

-"  T^  Oll^npri^aaEaircnUmau  4^i  Jeau  Dapthu,  ThUophll*  Iferion  »^  le. 
^»*i- Jane  A11.8on  etioa  .Spoux,  p«  kuni  avocaJi  respectifs,  tur  1.  requite  StiJe 


,y^- 


(X)II«HUI'KHron,  IH72. 


•  prruM  fu,.,,  rl  «ur  |..  tn.it  mar.n..«nt  d«»lib^.^  ;  wn..W««r«nt  quil  y  «  liou   ,ou« 
<•!«  elrooiyilinoo,  prouv<^o<i,\  r«l«nr  U  dit«  r.H,u<ln.nto  ct  lui  pormettra  df  oon- 
"t««lfrUdlto  roll.M,ntion  du  dit  .I.m,,   ILpti^o  t.   [Wi  .n ;  mot  iiu  n<(.nk  U 
"JWfment  r«nd.i  on  o«ltofl.u«  l«  2«  in.i  1871.  l.on.o|o«,,„nt  lordro  do  di«(ri. 
"  bo.ion  pri',M.n>  pnr  U'  prou„,nl«iro,  ft  r«.,,«.  |.,  p„r.i.«  su^iito,  ««  m*...o  «t 
»wmM«bto  i'lntqu'olU  «Sui«iit  K.  211  do  uiui  1871,  to  tout  mins  frnU." 
l.'oppoHnnt  Dorion  porta  oo  jUKOiiicut  en  Gmr  do  R^^viiion  ot  prrftondit  par 
mn  (iictuin  qu'.mounc  pnmvo  do  dot  no  JuHtifiait  footroi  do  ootio  n.<,u«t«  oivilo 
rt  qoolquo  In  Cour  .S.,p,iri«ur«  avail  dit  .,»il  y  n„it  un«  Jrr<$Kul.ril<  dan.  lei' 
procv'd*.,  que  k  rapport  do  oolKiontioa  nfait  M  hoiholoKurf  ivant  I'oipiration  ^ 
dca  d^lnia  ;  nt^annioina  lodil  op,K)*,nt  pr^tondaitqu'il  ■Tait^t^  homoloRoA  aprds 
IVipiration  dc  oniojoun*. 

Dana  ran  facluiii,  la  dito  damo  J„no  AIHwn  a'..ppuyait  aur  \t  del  par  elU 
alK^Ku*  en  Ha  r».qu«t«  cif  ilo,  qt  oiinit  Iom  artioKw  005  et  7tM  du  Code  de  Procrf. 
dure  Clrilo.  ^  .  -v 

1/ejugenM.otdo  la  Cour  Hupdriour*.  aKVo«„t  on  lUjvialon  A  Montrd«rt  ooo.  . 
arai<l«jUKeiB*nta»cotou»le«d6pcn^.  ,  . 

PMCuRiAM.-Ro<,u6to  civile  par  Mn,o.  Alliaon  oontro  un  jugement  d« 
d..lr.bul.on  c«ll.H,uant  ,\  wn  prejudice  Dorion,  or^.noior  hjpoth.1«aire.  Outr, 
let  motirs  all^u^H  dana  la  rcqufllo  ot  fond^a  Hur  une  ontcnteontre  lea  avooaU  dea 
partie.  pour  uno  prolongatioo  dea  ddluia  do  oontoatotion,  la  Cour  troiive  qu'il  , 
auneautro  ral«on  pww  «co«*dor  la  n,qudto  o'eat  quo  lo  grdBor  n'.y.nt  ?•• 
•IRch*  »u  grofl&3  Uvj.  de  quatro  joum  quo  requiort  lo  Code,  lo  juRoment  . 
<.<$  homolc^ud  trop  tot.  I.,  motion  aignie  par  cortaioca  parlica  demandant 
homologation  d«  owiaentomont  no  pout  lior  que  oeuz  qui  I'oiitBignde,  et  commo 
lapparait,  »«  ocriifiont  du  regijtrateur,  d'aotrtainteroiP««  ayant  droit  A  l'j,Tia 
lu  motion  «»>t  sana  cffet,  quant  A  eux.  ' 

^^Lo  jgg««ent  do  la  Cour  InJerlcuro  acouoilbnt  lo  rcqu^to  oivilc  ort  09a,  «;. 

€e  jugcmont  e«t  motivi  oonime  suit :  "  La  Cour  Sup^rieuro,  ai^geant  k  Modi- 
rtd,  pr^nteuient  eomme  Courde  Heviaion,;iy«ntont«udu  lea  rcqu«SranU  et  le 
r^pondant  par  leura  avooaU  reapeotira,  aar  l«  jugemeot  itsndu  dana  etpar  la 
Cour  Supineure  du  diatrict  de  Montreal  le  29  r<|vrier  1872,  ayant  examine 
k  do»..ieret  la  proc<5duro  dana  la  oauao  ot  niftren»ent.,d*lib<r<$;  oonaldiJnmt 
2»il  ny  a  point  d'orreur  dana  lo  anadit  jugemont  du  29  ftvrier  1872  000- 
'  flrmo  par  lea  pr^«ntea  le  dit  jugemont  pour  lea  motif,  qui  y  aont  dotm6i'el  en 
outre  paroo  quo  le  jugemont  rendu  par  le  protODotairo  lo  26  mai  1871,  •  M 
"rendff  sans  quo  lea  d^lai?  pour  son  homologation  aient  Mi  observi^,  ot  aana 
qu  il  apparaisac  de  oohaentemont des crdmoiera  iosorit  au  oortifioat  d'hypo 
.  thequea  produitaveo  le  rapport  da  ahUrif,  ayoolea  f^u  tanl  de*ladite  (iur 
Sup^neuro,  que  decette  Cour  deRivigion/'  ^,         ' 

,  JetU,  avocat  des  rcqu^ranta  aur  requite  civile. 


■tiMar. 


I 


.Jr.. 


•  !■;:•' 


■■^ 


(».«.l.) 


,% 


■»Cc- 
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les 

DO- 


:       COUR  SUPERlEiJEB,  1972. 

•  .  ,       -^^  ■ 

'.    '  ^  Bm  Chambri. 

"•    '  MONTl»BAL,8JUiLLBTi87a. 

Coram  TORRANOB,  J. 

'  ,^'/'«''«'RANCOIS  OHALDT  BT  AL., 

PIEBRB  PERSILIER  Dw  LAOHAPBLLE, 

Ij8  r«qu^rante  grev^s  de  substitution  par  le  testataent  de  feu  Paaohal  PeL 
herduLaohapeire,  p^re.  execute  le  8  avrii  1871.  Mtre  Deoelles  N  P  ti 
-ont^ept  une  requ8.«  a«  j.ge,  en  Chambre,  A  Montreal.  alMguaT  JuMoV 
fnt".  -f'""'™*'""  testamcntair^  avaient  ^  d4er«erT««7j 

■«|Kl.  d.  Cod.  Civil  934,  .e  .•.„«,„...  <j.W .« Jl  fiTTXX 
tvant  la  promulgation  de  ce  Code.  "WMeouies 

_  Cea  parties  ayant  ^t^  entendues  et  ajant  ciW  toufces  leurs  autorit^B  de  part  et 
d  autre  lejugementfut  rendu  par  le  juge  qui  avait  entendu  eette^uCa 
Cbambre,  et  elle  fut  renvoy<5o  apr^s  d^libdrt      '  «*  ««to  requete  en 

tio^^^"?'^-??"''  "I  WPlMionb^Chalut  and  othen,  of  the  .iiina. 

ha~l  .h      T  '"w  *"  '*^'  **"*  "^^"^  '^  thoXdministriCors  of  the  1!^^ 

otS;!  "J        T''.?'*^'^  *•"""«  '""'^'^  '^'^'^'^'  ^e  intervening  p„ty 
opiK»ed  this  demand,  all^ftg  that  under  the  old  law-tho  iriU  in  this^  ^n 

made  Ufore  the  Code  eame  into  force-in  the  event  of  the  ajm  I^ttoZ^nt^ 

d  by  he  testator  refusbg  to  act,  the  execution  of  the  will  is  S t^  El' 

Sr",H       r  "^^  *"'  '""  ''"*  ""  ^'  P""^'  »  *"«  Courts  to^omintt 
executor,  where  from  any  cause  the  executor  appointed  by  the  will  did  nora«r 

The  petuion  is  therefore «j,^.ed.    A  decision  Wthe  samVpoirltrnde^ 
.« the  case  of  ex  parte  Masson,  in  which  Mr.  Justice  Mackay  tw^lr«SS 

j^rLzrts.::^^^^  -^^^'^^^^-hesepidwLthfcourr:: 

Le  jugement  est  comme  quit  ■  ^' 

diKedMd  lyiedi.  mppo^lof  Mid  ,»,ii«™  todddilwnted;  """""f" 

-(CJj- 
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ConHidcring  tl.at  the  m:.t»cr  in  question  o««  oa»y  bo  governoJ  by  the  law 
.-.cr.or  to  .he  co„.ins  i,.„  force  of  the  (?ivil  C..le,  a^.l  tlL  sud.  anLbr  \Z 

LaFrmai/e,  avociit  des  reqnd rants.  <"'       !  '\ 

(P.H.L.) 


I 


COUR  SUPERIKUHK,  1872.' 
MONTRKAL,  29  FBVRIER  1873. 

Coram  Mackay,  J. 
—  No.  390i  ~ 

Httdon  vg.  Champague. 


\^  I'wUcle  i«,  du  Code  de  ProcM„«  ciX  f!]   '"""""'"«"**  "*  ""  •ffld«vltconfon»*.ent 
^_I^  demandeur  r^clama^^t  du  d^fcndcur,  .^^idant  dans  les  limites  du  dUtriot  da 
Kichcheu  et  a88,g„6  dan,  Ics  lin.ites  do  td  district,  le  montaat  d'un  b  let  It 
rntrStrT,.'"  '''-'--'  '-'^-  '-''^  Sore.,  Jrdar^- 

quelo  bdletqu.  c„fi„t  la  bit^e,  bicn  quo  d«.^  A  Montreal,  a  ^te  signepor  le 
defondeur  dav  ,e  d.trict  de   nicheliou  et  co,  ,  U  conoaLsance  ZVe^Jl 

tio!!^^S-''^7'-"'  '^^7  '"  '^''"•'""^""'-  «^  "'«^'«»  P»"r  <•'"••«  rejcter  cette  exceo- 

contrat  volontaire  qui  lie  le  d^fendcur  et  co  contrat  L  lui  lul  fLI  V  !  7 
^lu^et  .  consenu  que  la ^.r^sente  action  prit  naissance  Zs  le  diatriat  de 
.^^partics  ..ant  e.^  entendue.  sur  cette  motion,  la  Cour\la  rejeta  .vea 

C\rtur,  Pominville^S;  Bilonmay,  avocats  du  degjandeur. 
4fo6Mfoi«,<fei^/3„^,avocat8dud<5fendeur.  . 


IUd«i 

▼1. 

Chaayagiit. 


3il2L.%^.S^'S;^S;^,.ri?:o\'^r^^  «•-'""•«-  -ea.c.eue,.iuc«,.. 
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s- 


CuUR  SUPERIEURE,  1871 

•  ,  MONTREAL,  30  8KPTBMBRE  1871 

Coram  BcAUDRy,  J. 
■'      ■   #  Vo.J23.  - 

*»»„  VB.  fe  Malre.  h.  mev!„.  a  k.  OUoy.a,  4e  h  «L  J,  AfMM.     ■ 

disposition. de  J-.rtlolt.856du  Code  Civil  "^  ""'""'"'""  "'«*♦  wumtoeau, 

,  Le  demandour  poursuivait  les  ddfendours  pour   $20  0(10  tie  don.m.„«. 

d  une  resolution  des  ddfendeurs  p„s«Se  le  7  aofit  1868.  blfia.a  'ila  l?„Ve  iu 
demandeur  dans  I'acco^piissenicnt  de  s.s  devoirs  comme  con.miLr  "t ,«" 
fia-  d'uno  expropriation:  laquelle  rdsolu.ion  injurieuse  aval VruWrdl 
SacTZ^      '"J!'"*  '''"  P"""'"****''  d'unerequete  dovaL  e  jlge 
Les  ddfendeurs  opposdrcnt  une  defense  au  fond  en  droiU  eeL  actiop 

des  ddfendcurs  un  aete  de  legislation  ct  I'excreiee  d'une  fonotion  jWiaire  171 
avait  par  la  loi  autorite.d'acooniplir.  ,  JH^V'""  qu  eue 

d.^'  parties  ajrant  6^£  cntenducs  en  droit,  la  C„ur  'reavoW  laddfense  oo 

^nJL'^^^JJ'  ''■^^.*'^'"«"^«°"Pr^'«''<Je>'tqtte  leursaetes/t  et^faits  oomme 

^Z^.  f^  ?'♦.". ^"'  ''"'  "^'P""*'*"*  °'''8'««'H  q"  A»«»  corps  admi- 
nistratifsontenantualitige.  *^ 

L'.rUcle  366  du  Code -Civil  ddelar.  que  les,  eom^tions  politique,  ^nt 
B„j,tt08  aux  lou,  civiles  dans  leurs  rapports  avec  les  oSens  ^r JtaioiTap- 
ports  et  Bopft  soumiscs  aux.m^me  lois  que  les  citoyens/ 

Con.me/corp9ration  politique.  eUo  a  le  droit  de  prXulguor  des  rfiglementa  o« 
loisdegjioe;  «tooma,e«,rporation  eivile,elleaIe^itd'ad«,inistrerlesint<Jr6te 
des  h^itants,  acquenr  des  biens  et  sousce  rap^rt  die  estsouinise  att  droit 

Lm  allegations  de  la  dedaraUon  seraicnt/uffisantes  pour  etablii-  uu  droit 
d  aotiOD  cofltre  un  particulier  et  les  defend/urs  n'oiiTeite  aucane  autorite  ea 
lenr  faveur  pour  M  Bonstraire  4  la  ifeponsabilite       "^      '        -^  ' 

Lejugement  de  la  Cpor  est  motive  comme  suit  r-l-^         $' ■ 
■  The  Court  having  heard  theiarUes  by  their  coubsel  respccrively  on  ihe 
demurjer  fyled  bj  defendant  to^laiwiT.  declaration,  having  eTainined  Z .  ^ 
pl«nt.ff«  declaration,  and  onVhe  w&  »at«r.ly  deliberated  ,  codMdcri!« 
the  eroundaof  thewd  dfiiiuinararo  insufficient,  wd  thrt^e  itlim^ 


a..-. 


\ 


•» 


xiSi^ 


-m.ffT'VS 


-JSWl. 
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4T 


'"w  III.  ,.. 


g^UoD.  iD  hi,  dcd^ftation  .«,  .uffipient  lo  aapport  the  ooncluBions  thereof,  doth 
dumiM  (he  smd  demarrer  with  oosta.    .  ' 

ifcimmt  am»t  du  demandeur.  \    ^'^"'^  *" '^"*'*  "^^^ 

^ow>  %  <fe  /?.  />«„/,„,  avocate  doa  ddfendcnro 

(r.«.i.) 

.,     ,   ■.  ■  ,. It 

.         SUPERIOR  COURT,  1872.  *  •  r 

M^N^PBAL,  3«D  DKOBMBER,  1872.  \- 

ENQUETE  SITTIXQS.  ,  ' 

*  V  CbwTO  TOBBANCK,  J. 


■"^r' 


-  Courtney  v.  Bowie  t$qval 
||WlUi«iieMinotbecoBtnMilctedMtooolJ«t*naii»ttert.       '    . 
.i^_-,     'V".*  '"'**^'''«'»  *•»«  defondante  averred  had  been  stolen.     A 

e«jpre3a  that  a  charge  of  perjury,  which  had  been  brought  ag»in«t  him^AH 
'  Silf  'r^""-    f  «'3'"«-'»-*«.  «"  «*«tta«.  offered  to  profe  ng^inst  the^S 

Thefollowingauthori'ties  were  referred  to:—  • 

Be8t:~Bvidenoe,  pp.  799,800,  lihedn.  ' 

Queen  »  Holmes  &  Purness,  1  Law  Eep.  Crown  Cases  R^rved,  334.  .. 

,Ev!^lS^r^r^  ^^«.  Harris.Tipp«t,4Ca.^a37,  2  W^r 
•  ITe/^er  for  plaintiff.  ,   ,       , 

\£«%  for- defendant.  '        •  -  t 

^''^'^  '     '       '       " 

,j  SUPKRIOR  COURT,  i872. , 

MONTREAL,  to™  NOVEMBER,  1872.    ' 

IN  INSOLVENCY.  » 

Coram  ToRSANOB,  J. 
'^  '  Xo.  ?17. 

/«  re  Lu,k  et  «/.,  Jnsclven^  and  Waiiam  Foote,  PeUtioncr 


Bbld  :— ; 


(I.  K.) 


J'erkinB,  for  pe^tioner. 


'      \- 


:'•/■ 
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^f^ 


COUB  SUPEKIEURK,  1871. 
•     •        Ejt  Rkvcswn.  F 


Mu.VtREAL,  20  DEOEMBRE  1871 

rpnmMom.E..ET,J,   BERT..KLOT,J.,Ikl.vOKAr.J.  . 

^  •      '  1  No.  1265.        ,    - 

.      .        ^m,«^  ,.;.   Barheau  e\  „/;  H  Breault,  tuteur  ad  Mc,  Intcrvon;„t     .  ' 

't„t^^SS:;^:;^'  ,^'''^"'^'  T^^  Po---  P^^  le  dca,andear-  con.™. 

Lejugcnientiloit  mreinfimj.  v  '.     j         )  •        V 

Lej«gemcf.tdclaCoarde44visiono8tcom.„c8u5^'  ^^|J^  ._ 

"one  la  defense <>n<lrn:fni»,:^A.     ■    x»  ■«' ouii{.  ?  ua  i.^oar  oonsiderant 

I  e  a  qerense  en  droit  plaid|p  im  oette  cause  par  le  dton'de6rrVitarB«rK«««u 

.      ftwrjeowtfe^acAoyirf,  avooritsdudemlrndenr  *     • 

i^^  &  Morrum,  avooats  i  u  difendeur  Vital  Barteai 

Vide :  Domoloiiabe,  \\A.  7,  livf  1 

No.  139.  '  ' 


4-: 


•  >■  ■- 


tit.  10,  part.  1,  oh.  lly  page  Sf,  No.  138et 

'1  .         .     » 


' 
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V:-;     ' 
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OOUft  SUPERIBUIJIB,  1872. 

MONIRBAL,  30  JANVyjR  1873,    /      "*        ^ 

CS»ram  BcATHELoir  J 

No,  669.   •■ 
IfJiMreud  Pire  Filix   Wfhmrrf 


fiSQOCBAMT;' 


Intimi. 


?>  ■ "- 


^■^.1870,  l.«^.r..u  „.U|  I  ^:^^  ^^^  V^^. 


I'rec- 


li'e  rtpondant  oonta8tu>tte  rcqugte.     ,  .  , 

__^^»j«eacore  ^t>S  t^nng  par  ,acuo),  procl,Uoa  de  ivJbrit^  .j^-,,,  u 


oonwUd'natda't 


_,.^,_ 


5 


"60* 


■"■  / 


SUPKRIOn  COURT,  187: 


Tl. 


de  Mon  «5.  ,n  so.t  procd.J.  a  fairo^..^ plan  dc« ditc,  deux  cfitia drNotre Ced" 

n6Ufi^  et  A  ".ro  .«r  lo  tout  ho„  rapport  H  cctte  Cour,  le  ou  avant  1    17  ma 

pro«ha.nouplu»i6t8ifah-e8epeat,ddpen«rtfservfo.     ' 

'   Bondjf,  avooat  du  ^entiandcur.  '  "       ' 

Z-w/amiwe,  avocat  du  defendeur.         '  "     " 

(p.jLu) ..  ;;_^ L*L^T-. ^  ^J ___.^_L._ ^:-::__ 


1/    '^ 


SUPERIOR  COURt,  1872.   •  t 

MONTREAL,  30th  NOVEMBER,  1872. 

•  -  .  "  ■ 

Coram  Maokat,  X  < 

,,'■••  ■■  _  ■  ■    «  '■        '  ■       '   . . 

•■     No.  163.  -     ■'        ,.     »  ■ 

DeBmujfu  A^jHr  ▼.  McNatnee.  ,      k 

H.id:-I„  ,  noi.-iVPe.l.ble  cum  returnable  outof  term.  th.t »  debndut  'may  .rok*  at  anr  U«. 
belbre  plalnUff  has  obtained  an  aele  of  foreoloiuiv,  " 

Tlw  plaintiffH,  on  the  12th  September,  1872,  ipotituted  .;  action  of  damagei 
for  WO  ^a.n,t  the  defendant,  for  alleged  quarrying  without  the^r  oon«nt.o. 
the  rale  d  Asaigny,  also  alleged  to  bo.  their  property. 

The  action  was  returned  on  the  30th  J||toy,ber.  Jhe  defbndant  on  the  9th 
of  October,  fyled  a  declaration  in  writin^l^t  he  evoked  the  case,  the  Und 
belonging  to  th«  Crown  and  not  to  plaintiff-.  Ho  said  he  intended  to  qaarir 
there  HI  the  future. 

Dautre,  Q.C.I  for  defendant,  cited  C.O.P.  1068,  and  applied  to  the  Court  to 
decide  summarily  whether  the  evocation  was  well  founded. 

Bond^  for  plaf  ntifR.,  said  that  the  defendant  had  been  foreclosed  from  pleadinr 
«nd  could  not  evoke  after  foreclosure. 

'«!  ^.Tl^A  "P>J-,  It  «  true  that  the  five  days  f^. pleading  had  expired,  M 
plaintiffii  had  token  no  proceedings  since.  r      .  r 

^  n'^^^nn^'    ^'**'  P'""''''^-  •"•**  "***  "'^^"'^  *••«  foreclosure  required  bj 
^J■  ^  ?'  """^  ^'"•"'hile  the  application  of  the  defendant  is  in  time. 

ji    J    *•      1  .    .-  s  ^^^'''^Svocation allowed. 

-Sonci^,  for  plaintiff;!.  ,,    y    ;        ■        -7^  ^ 

i)oii/r«,  0.C.,  for  defendant. 


J 


# 


«• 


T 


COUR  8U>KRIEUliR,  1871. 


■  ^■2ji^!^ii7«;'^' ' . 
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OOUK  SUPBRIEURE,  1871. 

MONTREAL,  30  DKCBMBRR  1871.  • 

Coram  Braudbt,  J.,      ■  „ 

No.  688.  'v 

C.  Brunn  dit  LttangM  a/.,  VH.  E.Brun^t  dit  Uta^,. 


Wjogcment  de  U  Cont,  qui  a  donni  «,.in  H»  .'-  'y  ' 

"L«Cour,  ajiiir»iifi,ildo  lc>  nartioi  n»r  i.„„  . 

J'  mur.  d(»  domaDdeu™  du  20  11^^  °°"''  '"'  ■•  "1"<'«  «"■»- 

"t.np«r«,fe.lSM.„h,  Bra  J  dh7.1  V^".'""  '"  •K™"'™"* 

"  d'.n.  «>„»«  dc'lWOO  hZ.„I„       *  '"i;"  ''"  '  "'"•"""«  1862, 

V  .ux  dit.  d.ffia.„  deZd^rT^        T  "  «»«*M*oel«i,  pOTi,, 
•• «.  o,d„n„«  «  «^l^.    u'^i Zd  Jb^rj^^Td'T  '  «"^  «  " 

Dorxon,  Dorion&  Geofrion,^„6catsdha  deniandeuw 


. .  V??iy^S-l  ,',t--^, 


u 


",*:" 


V 


~^~T*-"''T 


M 


■  ■  / ,   ■  .• 
OOCTR  SUPERTEUftE,  1872. 


W' 


I    COUR  SUPKRIEUIIB,  187^ 

i  Coram  Sioorti.  J        /  " 

^  i  ■'•■/. 

l"!^  HYACII»THB,  33  :^OVBMBRB,  1873. 

^"''*I"^^rosev„,hotna,,Pittfon. 

•'"•■i-lo.  QiinneoBlnH.nntBard,—  . 


y.  »  Jims^al,  c„d«itt  I.  bag  de  ulrfjT  r«'~'.5;:"'''  I""**  * 

■  v.»:;:-rdri^r:^^^^^^^ 

Hon  plua  qu'au  bureau  du  ProtoDo7-!L\i  '\r'^"'t"n'«»t  da  eoinr<$  de  B««,t  ' 

deux  conta  dollar,  poir  » wir^rl^tt  jtl^^^^^^^         »"'"  ''--^^^e 
^  'r«g..trcn.ent  de  B,got.  et  .(,  BunTn  5^!!?  "^^ ''^'■'»"«>»  •«  Bureau  d'B«. 

.  4  oe  bureau  d'aflFaires  „uo  tous  \LTJT:        ^**""'  ^'^  *  Montreal;  que  o'eat 

commrch;  que  oetto  Boci<Jt<J  ri'ava„t  iV™  ^    '.?""**"  ^'^  <t«bH«aement  de     ' 

«»iua.eroe;  que  la  pr^„te  action  lLJ„^l"L.'  **"*  *•"  *"«  "<»»*«.d.  " 
P-tton  „'a  pas  enrcgiHtnS  fell,  dll  SoT  ^Br^'''^'^^^^  '*  «''«"»<»•«« 


^:^':: 


rw^"^^^-r^:: 


COUK  SUPBKIKUJtU,  1872. 


.  jif  >''^* 


coqipioroialo  doDt  il  cat  nxmia  ir«n.„  :  <  .  ~7  ' 

ClJlI,  '   '"'""°  "■  "  •»  """  J"  '■■"««1«  1834,  d„  C„J„  u  c.^„.. 

i  du  tuwiMhln  4« 


fZ7rb,irriri:'i  ti"",  n**  "■••""  ""■-" '—  "•-f- 
*d"  rr  "■""■'•  ""^"^st";::  r„z : "  '*■'-* '  *•• 

ti  sJuU  le  ju^oHient  rendu  •   /    •  '' 

r.it:':T'j:;;rc.'f ::'r  "'""r  *  '^'°"^-''«'  "•  ""•  '•"  «■•»'- 


UuokiiiCkMi.* 


^•^  f/.  fbBtoinc,  avocat  du  deman Joir.    /  •'  ' 

.  CA«^o„  <fc^/cow^,  avooatsau  ddf'cndcur 


'  COUR  SUPERIEURB,  1872 

■^  •^"^'\~^^--.;:  v'/       V-    '  En  ^VISION.  ^"'^'^         •■^.    ■  ,    '' 

MONTREAL,  21  DECEMBRB  1872  :  \  ;   }'  -  ' 


;■,,,  t 


_  Le  rcqudrani  detnanduit  et  avait  ob»enu  devant  la  Hnnr  A^  nJ  'u  I 
tion  d'un  Roie  d-Ev»Iuation  d'un.  nn-nt^ip..^:;!^  "^^  '^^  ^"^^'  '^  <>««>• 


.^■ 


-swr 


,    -\- 


\\ 


.;  .•:/.:, 
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■jft-f. 


■•f<"  L  intlmA  •  Jni^rit  U  onaM  poar  tUvUion,d«  m  Jugomanl  ptr  fii  Oovr  Bali 

li,«i.«on^  ricuro  H  Montrd^,  ot  n'li  noompn^nrf  «.tt«'inmription,  quii  dun  d<$p«td«  $20.00 
Lo  rcqiirfrant  fit  nhrn  motion  pour  irjctor  I'iniiflriplion  pour  enlr'aatr«  rtl> 
UnH  l«m  irniRMiiifiintci* :—  .-  "  r 

To.  Puree  .quoj  In  OoHraupt«,iciir»ii'tt»fl|t  p'n.  d«juridiollon  pour  Wiierl«i 
jaK<'menl«de(.iiHfn.«  CoarF.  |i  ,  F  «r  n,»«rm 

2o.  Que  coilolcauwi  n'^itflit  pnn  do  ai  nAlurc  uno  cnuno  nppclnbl...         ; 
•  .  iJo.  IWc  qu(^  lo  d<5|,6t  do  120  itftit  in.tif!i«,n»,   le  rfllo  fuUant  Tofr  qn«  t« 

monMnt  on  litig(j  cxctSdiiit  do  boMuoonp  1100.00. 
J"  t^«ur  A  ronvojrtJ  In  rwMiyii  sur  leu  trois  rniwono. 
,JUrheod,  poiir  lo  r(>()u«$rant. 
Jhrronghi,  prjur  I'intiiiio. 
(v.  ^  w.  0.) 


COUU  8liPKRIKUUl!l,  1872 
J  En  Rkvimion. 
MMNTRBAL,  ;)0  MARS  187J.    * 

*  i  . 

•m  MoNi)Er,«T,  J.,  Mackay,  J.,  BKAIipKr,  J 

No.  281. 

Ripin  vd.  McKinnm. 

'""'""n^iirHitl^H'T"*  •"'  ""P"""""  «••  '••rtlcl.  1<B9  d„  Code  civil.  I.  pr^ompHoi.  M»|, 
dolt  d  ,po«,r  .  Cour  *  *Sol«*r  q„'„„  (noondle  .rrit*  a.n.  I«.  IIm.  |„„«,  .  «*  ^Z  S^l 
httle  <lu  looaialra,  k  moina  qu-ll  ne  prouVe  le  ooDtrtlra.  " 

Pnr  bail  du  8  frfvrier  1864,  le  de^wrtdeur  a  prw  A  bail  du  d^Jfondeur.  xtit 
inaison  SIM  rue  St.  Joseph  A  Mo.jW6al  aveo  la  oour  on  .rriSro  ot  lex  bAtiraea 
^rig^os  dans  cctte  oour,  et  le  p/Ts-suRo  on  oommun,  et  ce  pour  j  tenir  an  Mtel 
n-ndant  I  oxwtonoo  do  ce  bafl,  lo  dcmandeur  a  pris  A  bail  an  terrain  adjoignaot 
ct  il  y  a^rigrf  quelquci  roplses  ot  y  a  t'uit  un^oommunioatjao  am  hMtmu 
b&liBses  ainsi  par  lui  (Sri^^cs.  "  •  ../'"""• 

Veralo  26  septembre  1868,  uno  remise  en  arridit)  do  I'hfitel  ot  les  Ajuriea 
adjoignant  Ifl.  terrain  que  le  demandour  avait  loud  dii  volain,  furont  on  partie 
d6truUe8  par  un  Inoendie,  ot  lo  demandour  no  trouvait  4  dti«  prfv<$  de  14  oa  16 
ploces  d'^uriofl,  ct  d'uno  partie  do  la  rcniiao,  ot  il  lea  •  lui-ni*mo  fait  rdpaftr 

Le  domandcur  porta  son  aotion  en  justioe  centre  le  difertdour,  son  bailleur 
sur  1  ulWj^tion  quo  cot  inoendie  n'avait  pas  ou  liou  par  sa  fau.e,  maU  6tait  dft 
au  fa,t  d  un  inccndiniro,  ^  il  »  r<$olam<5  une  d<Jduction  >r  le  loyer  payi  depuU 
1  ipoque  do  I  .necndie,  i  venir  4  la  date  do  son  aetio^^  tant  eomme  quaLm 
meruit  qu  A  titro  do  dommages  et  interfiU,  snvoir,  t48.56o.  . 

Le  d^fondeur  a  contest^  cette  action  sur  le  principe  que  par  leMWite  oi-denoi 
expoe^s  le  demandour  avait  mis  los  licux  lou<$s  plus  en  danger  d 'inoendie,  qua 
lorsqa'ils  Pui  avait  4^4,  lou6s  par  le  ddfen'deur.  '   ' 

La  Cogrde  Circuit  pour  ledUtriot  do  Montr<5al  le30juin  1871,  (Tominoe 
J.,  a  d<Sboa(6  le  demandeur  de  son  aotion,  et  ca  jugemeot  est  motive  oomme 

"  The  Court  ♦*«  considoripg  that  the  fire  on  aoeouitt  of  whicfa 


/COUh  »UPJCitIKURF8,  I87«. 


"  there  i»  in  luw  a  pr«.u,„n,i«„  of  Ll  T  V      '^""»«»'"''  "^  P'-'-'tHT.  nnd 

"  rent:  portion  of  Which  !.„  «h,|«  .0    "olr  1^  "'"'""'  """«  "- 

...lit""   '"  '•  '""'  '^  ^'""''  '"^  ^"^  -  "•^^i-ion  A  M..n.r..Fp.  .0 

The  .ult  woi  inmirutJd   "  hJ  £  fr    7k  """  ■""  ""  P'"'"'" '»  "^W^"'. 
The  Ioa«,,  of  date  «c   M,.r  h  ^808  ^  1 «"       "^f ""  """""'  ""» "^  ^'»0- 

-e.  up  that  all  the.  wore  requiL  ^ tl  Po  'L'^"'"'  ""l'"- ^-'-'i- 
Pjned  through  „o  fa„,t  of  1  pl-intiffbutt;  t '0  uT  7„,  T"'.*  '"'':''■ 
•he  .njdry  «,  oau^  .ho  defendant  would  nevoT  r  oL  ,h  »,  'l  '"'^'  "'"' 
^/w^iM  lobornudo  in  whicl.  ,!*«•„„  1  .  "/'«' /^P"'"-  ;  «h«t  plainjiff  oauwd  an 
-.i..Ud  .odinu:;:h    h!:ld^^^^^^^^^^  '-«'  thed.™„««wa, 

ninth  of  tho  rent  and  the  01^  iff  !!    \  '•«»'uild.ngrtoan  extent  equal  toonc- 

rie.«t„pthat  iruLttrZdTl^r:^^^^^^^^^  ^'^ 

plaintiff.     Tho  act  oflnccndiarir„  ol  d  L  „        Tf  ^^^  "^  ^^  "'^ 

hi.  dutj  to  keep  a  watoh    tjZ  th!!  T       fT  ""'  P'^'"*'^'  «»'  '*  "" 
J-ni«ing  R.pJl.^e^^J^^^^^^-'-hee^ 

the  proiumption  of  n«rhV.L«       T     '  T'       *  •"*  ''"''  ""^  '««""«d  by  proof 

His  honor  oitod  Ar^'l^^To  TheCiJ^^^^^^^^  '>"^-  " 

"  premises  Ie.u.od   tlwre  iL  \Sy  •         '^^""  ''"'  ''^  ^™  «»««"•  '"i^the 

"caused  by  the  flu  fof  he  lei  o^I^^^^^^  '"  T  t'^''^  '«^''  »«»??  «'  -    ^ 
"«nj  unless  he  provaa  ihTlT       .  ^"'^""  ^'  ''*'""  ''«  "  ""P^nsible  ; 

Tltoeviden,^  wasTar  Z,h  '^'  '""'"""'«"'"•  ^  the  lessor  for  .uoh  loss;! 
At  the  ti.ne  orthTfil  t  r  l"""'  "^  "k^"«""°'  °"  *'"' P»^'  «^^''«  P'-'-^'^. 
K»prb  should  havlblrurX^rtr'rr''^  P™""-'"'*    '^ 

•Wo  hbrsos  had  been  destZed      Who  i  ^"'^ ''"'  "'"'''"•  """^'^  """^  '»'"-     ' 

-J.    The,uestiontTco«r:it::t^^^^ 

to  bo  without  fault  ?  The  Court  h^lSll      u    .  "**  ""P'"  *''"''?  »'!•«•«•'' 

tHis  Court  saw  no  ^rt^S.l^tl'jlS^:'^  ""''  "^  '^«  "^-^^^  0^      _ 

^M^fej„^Mondeletneoon,ouruntpaadao,coju,e»ent.     >^  -      - 

^^^ncCa„idj,  A  Locate,  advooats  du  de,«andeur.  -1   ^      •    ^ 

^ay  «fe />oy,  advocata  du  dtffendeur.  | 

(P.«.L.)  ■'"    ■    ■  ''X 


-#!•' 


X 


.,7V, 


:^ 


M 
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COUU  DK  CIKCUIT,  1871. 

MOIfTUKAt,  J   M,\rw  lltl. 

Cvrttm    Ukutiiklot,  J. 

flu.  lhiiaHtil$«i  a/.j  lotorronoiiU,   lUbtrl  ml  «t, 
nit  tn  MM«. 


.\ 


;i  fut 


r).nR oolto oau«.  1«,  iotorvcunu.  «t.i«„t  ,.a«  ,,r<,u  A  proc^.l-r l«  jou, fl,^ p„„r 
•Toir  occorJ<J  lour  •pplicmio..  *«  ^^.r  e«j.  fut^nHt  /«  /mu  ./n  /««,•     Ouin-o 

Touunu   pour   l«  „.on.aM  d..  Ui.s /,./.</«  >...„.<.  A  la  «....„.c  d«  IIO.O; 

Lo  G.oin.^  „.,„««  do  lu    octroyorco  broC  i,„o,,««,  ,.,„r  ra«K,a  qu'U  w  po- 
juit  acoordcr  unc  d««jutio»  avaiit  le  jiigemoot  fint      — |p —  ^^^^ 

Lodemandeur   fit  motion  p<.„r  Hgl.i  AV.;  „„,  fi„,  ,,„  f„j^„  ^j,,.^ 
Orcffior  do  preparer  lo  brcf  d'Kioculion  do,ua„d.^.   K.  A.  U.  Hubrt  uL- 
grcffirr  conjouit.,  coDjparaii  on  p*r.oni.o  pour  ro,K,ndro  k  h  moUoF  '-  '  ' 
•ccorddo,  main  anna  IVuia.  "^t  •¥' 

Brunrt  A  BtrtnniJ,  ad vocutw  du  dciimndiur. ""       ''-   ■■ 

— J 

SUPKRiaRCOUIlT.  1871. 

MONrPHKAL,  80th  DECKMUKR,  1871. 

Coram  Torrance,  J. 

No  1901. 

Sliirlee  n.   M<t»$«y. 

parol  eWdcnee.  "'  •J'^'mcllon  orirblcl.  |,m  |hn,b  .worn  to  m.^  be  o«t«bll.h«4  bf 

Pfr  Curiam  :--ThiBi«a  motioD  to  revise  the  ruling  at  c»««//«  of  Hia  Honor 

I  r  "'?  rT"'".r-  P"^ »«  ^h"  P'«"*iff'«  ...other,  e,„n,inedT»  .  witneroo' 
tl  r    K    .  ;  ':^^"""'^'  """^'"^  **»  P~'«  ^^-c  content*  of  a  lottoraaid  tT ^  wrU 
ten  by  the  defendant,  and  which  h.«  boo„  destroyed,     I  «««ulT.  niatt^  r 
-f.c   that  the  letter  ha.  been  destroyed,  and  apply'in,,  theref  re  ZuTo      Vw 

her  Judge  ^,„t..ned  the  objootions  whibl.  were  n.ude  to  these  .^.2lZ 
the  ground  that   parol   cvidniec  eould   n6t  be   adduced   under  tie   c",!! 


--»^S&'j 


/:■.',:-:;■■&- 


'fl^'^ 


i 


SUPERIOR  COURT,  ISM. 


SUPKRIOR  COURT,  IfiTJ. 

-  ■   ■'■  .^lONTREAL,  Mr.  WOVRMBilt,  lITt. 

#■  ■  ■  '!■,   ;  W»~«»  To«BAirci,  J. 

T»    fl.  '  Ko  HOT.  — 

77»«  7V«*^  and  Loan  CVm/H.«j^  0/  //^^^^  ^„,,.^  ^,   ^^  . 

«Pr>'».«.i«N,  «nJ  r/<JA>„  0«.mw,  Ailornoy  Oaoer  U  «m  u!     ^  ''•"• 

lOEIlANOB,  J,  :  -  "ThiM  n^iMA  <«>•»«>  I.   c        .i      » 

f«(M)2.09.  i^Pm  ^'"^^*?''P~%'»»''or 

The  op  KMiiUon  of  theJaBrarMibrftr  «t  ^„.»^  ^ 

Monk,  Coflhi  «tf  P.pi3^K».irv  «?  U  o  ""^^^'I'T'"^  J*««# 
Di-trl^  of  Montreal,  0^  th»^  „47  a  'if  ^^  [*,  "f  Q''^"''  "fl 
JHftOf    from    which   time  Srw^rnnf,'  *^' ^''^ ''^''•'  ^hat  ofSoo  till  % 

Montreal.  ;,..uto;itt;/ZC:^^^^^^^ 

the  24th  Deoombor.  1819;  that  thov  /..Iflli   1  .1  "'"  ^ 'reuit  a)^rt  on 

unJor  12  Vic.  e.  112.  and'u,  c J  o2Zi^:Thon:^:Z7.t  ^'f'''' 
*"«o.t«tuto;  thata«prothonoturyofthe8upl^rcl^rft„-^^f^^  ""'^•''  '^' 

12  March.  lH«5.tlu/.coivcd|mi.01.3ln^  :,^«^^^    I'^f «^  ^ ^ 
thosarno  period,  they  received  «ft7.:W  under  1     a„J  iTv  o!'"*''"""8 

l5aHUGi„  all;  that  Samuel  Wentworth  M  ,„k  onTof  tho    ";  "  ^  '  ""''"'*' 
Jiod  on  the  12th  March    IfilJS  •  thu.  T  1      f .      ^"  '"*''  P^^'onotariei,     ' 

bc.forehi..nominaiI;sio:L^^^^^^^^^ 

liable  for  hLebtsand  f"r  tl  e  debtaof  the  «    ..   ^'"  '""t'"'  ''^'^P^^^J^  »°'« 

oppo^ntthlfore  prayed  h^T^^^^^^^^^^^    EhtTe  S'  ^"1"^^"^-    ^''' 
sal.!  property  »598t.l6,  &i.  /'''^  ™'^'"*J^  '"•ght  bo^out  of  thoproewd«  of. 

By  a  snpplomentary  moyen,  fylod  6  Oot.    IHi^^^T  '         ' 

A20(.0  ,«g„tered  in  th^registry  office  for  l^ontreal  on  7th  S   isl^  ' 
^2  >-- 8  of  the  r^port  of  di^trilAUon,  |er  M^esty  waf  S;^  ^ 

Monk,  Coffin  and  Papineau  of  ^c  duUerof  1"  ffi      T^^^      ^^  '^"^^  ' 
Superior  Court,  amouiUdurHerMZ^f^    office  of  prothonotai^y  ofthe 

the  said  Honorable  Qdd^nOuimet       *^        '  "^  "* '^  »°  **»«  "PPo-tiou  of   V 
Coet- of  opposition  "*-'""-*"r—f""-......  16984.16 


# 


* 


i^':.:-%^ 


Fee  to  prothoirotory.... 


•  ••••••«»••••!. ,„,,,, 


•••••• «••••■.,, 4,,,,,,,^ 


2.00 


KiOU2.09 
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"JS^S^o"*       T*"?  oofttwitant,  George  Henry  Monk,  contested  the  collocation,  alleging  by  his 
rpper^Ctaad.  contestation  that  at  the  date  of  the  registration  of  his  mortgage  oa  3rd  Sept 
Monk •.,»»].  1859,  no  privilege  ijould  attach  in  favour  6f  Her  Majesty;  that  at  that  dat^ 
Monk,  Coffin  and  Papiilfeaa  did  not  owe  the  Government  anything;  that  the 
bond  of  date  26  Sept,  1844,  was  nbt  drscriptive  of  any  lancfe;  and  the  claim  of 
•  Her  Majesty  must  go  after  the  registered  claim  of  George  Henry  Monk  ;  that 
said  bond  did  notcover  any  such  claim  as  ffiat  now  collocated  in  favour  of  the 
•   .  Attorney  QeneralV thatahe  bond  was Dnly  avaHable  to  third  persons;  "  That 
.  ^     ''the  said  item  8  of  the  judgment  of  distribution  in  this  cause  is  unfounded 

^  "and  illegal  in  withlieldinglTrom  the  said  Jieorgo  Henry  Monk  the  $1977.91 

^  "mentioned  in  it,  ai?d  the  Queen's  claim  embracing  the  sum  was  and  is 

'      A  """^**'»'»'*«*V»'>  Act  hnd  in  law,  add  sal*  sum  in  any,  the  worst  event,  for  him 

'j  George  Heivry  Monk,  ought  lo  be  disrfUoWed  to  Her  Majesty,  and  added  to 

il  -— ^^--   "'*'«  8um  awarded  to  him  George  lljanryl  Monk  by  iho  lust  item  of  the  said 

;  :__     "jndgment  Of  distribution."     FHrther  that  the  clnim  for  Her  Majesty  could 

not  be  made  by  the  Attorney  Gmieril  for  thesProvincc  of  Quebec,  but  by  the 

Dominion  of  Canada.  ; 

V  <,    »    ^    *  Conclusions,  &c.  '  '^ 

'  .   .,    ^''*  "nswer  of  th6  Attorney  General  was. that  by  tlie  registration  of  the 
•  bond  the  Qireen  acquired  a  %^o;AejMe. 

The  condition  of  the  bond  was  in  these  words :  - "  Now  the  condition  of  the 

v.^       II  ^nd  IS  such  that  if  the  said  Samuel  Wentworth  Monk,  William  Craigie 

V.    .  "Holmes   Coffin,  and  Louis  Joseph  Amedee  Papineau  shall  well  and  trily 

;"  demean  themselves  in  the  execution  of  alland  everythe  dutiesof  the  said  office 

'of  joint  prothonotary  and  clerk  of  Her  Majesty's  Court  of  Queen's  Bench 

:       .^"aforesaid  in  civil  matters,  and  shalltruly  pay  over  all  money  to  be  levied  or 

"  received  by  ^hem  as  such  joint  prothonotaiy  and  clerk  as  aforesaid  to  all  and 

"every  tlie  peiVon  and  persons  lawfully  entitled  to  receive  the  same,  then  and  in 

.      ^    ^    "  such  case  the  above  written  bond  shall  be  void  and  of  no  effect,  &c." 

,      The  opposition  by   the   Attorney  General   for   Lower   Canada  appears   to 
^       -  be  justified  by  30  Vic.,  c.  3,  s.^  135.     The  rule  laid^down  C.  C.  1899  oannot 

apply  to    the  joint  occupants   of   the   office  of  ^^f rothonotaiy.      The   chief 
question  is  whether  the  Crown  has  a  privilege  under  the  bond  of  26  Sept 
1844,  registered  TMarch,  1845.  The  ordinance  4  Vic,  c.  30,  required  regiatra- 
*!?  M  bonds  and  obligations  among  other  things,  but  legal  hypothecs  of  which 
this  bond  was  one,  when  registered,  existed  without  description  of  liind  to  be 
>  charged  untU  Sept.  1. 1860.  whenthey  were  placed  on  tie  same  footing  as  judg, 
meiits.    Before  that  time,  they  differed  ffbm  judgments  in  this  that  they 
affected  future  as  well  as  present  property,  whereas  tU  operation  of  judgments . 
had  been  hmited  by  4  Vic,  c.  30,  s.  30,  to  lands  at  the  time  of  registration  in 
the  IwssesBion  of  the  debtor.    Mr.  Ramsay,  forcthd  contestant,  ably  contends 
that  the  ordinance  of  1669,  which  created  the  prwUege  in  fa^r  of  the  Crown 
.         (/i«c)  m  customary  France  was  not  operative  in^anada  from  Want  ofrpgistra- 

tion  in  the  Conm7  ^«^meur  at  Quebeo.  That  may  be,  b^tnhere  were  certain 
ordinances  which  w^e  not  so  registered,  ^nt  which  nevertiielesa  were  always 
looked  upon  as  iflaw  in  Canada.    The  ordiniin»«    - 
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fion.    Mr.  Bonner  in  his  treatise  on  the  Registry  Laws  nn  ftft  fti  .^        T" 
it  and  the  dicta  of  Pothier    R«-«.^      a  i7  '  ^^'  ^  '  ^^'  w«"ne8that 

were  law  in  this  counullU^rrr    21^-  '""'  *"•  *•>*  «"^''""'««. 
which  for  nearly  lOO^rs  have^"^/^^^^^  oftho-"Court|. 

out  of  the,moneyI  ofTdeb^The  L^T  Vf^  ''  P-paymtna' 

inattcr/G.nfa632,,2()27,i20«8.        ■     "-°^**^'*'" '*>i^own  its  rules  on  this 
The  judgmentis  wtohWas  follows  • 

tbe  QnMn  mdw  the  bond  of  <Ut.  th.  S  S.  !   ^f.f        Sovemign  Lady 

-« Doth  dteDHsssaid  contestation  with  costs.  ^."  «  t"  law, 

-S<.  Kerrc,  for  the  Attorney  General.  Contestation  dismissed.   " 

^.-4.  i2am»ay,  for  G.  H.  Monk.-  '  ,  *• 

(^■^-)    -^  „.     ^______      '  '      .:■  '    ^.^.^V'-  'w,' 
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i,^^        ,  :.  C^»n  Johnson,  J.         .■ 

■■^'■— ^    :■;  ;.\-^--" .  ■    -^      No.851.      '•    ,'\  » 

_         '  C^ose  VB.  Dixm  et  al 

JOHNSON,  J.— This  action  is  brought  in  the  snfliwiilfi,™^*'   j        ^^ 
The  plamtiff  is  James  Close,  the  brother  ^C^'^^^^^^ 

T^l^tZ^l'-r^T'  f /*r  ^-^eC/.^si^'Se^^tt:.' 
de  Refuge  deSte.  Brigitte  de  Montreal.        T^^^/^^  ^  T* 
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Theobjcotoftheprcsen  procoedingis,  1.  TS  have  it  adjudged'dnd  declared  that 
the^nstrumont  impugned  .s  null  and  void  and  of  no  effect,  the  8,id  Bernard  CU 
having  been,  at  the  time  it  was '  made,  deprived  of  lyaaon.  memory,  and  iudirment 
andinca^bleofdeelaringittbbehisWifl.  2.  Tha^rna;d  CloXthJlrdl' 
Glared  to  have  ffied  intestate,  and  haying  left  onjjr  his  mother  and  brother  w  his  re. 

preseotatives^h^t  the  pkintiff  be  declared  to-havelnherited  by  law  one-half  of  his 
property.  3.  That  the  two  corporations  Who  are  defendants  have  norightin  thesuc- 

'  f  ^^•^""'[P'^Wo^thedcceased.  4.  That  Margaret  Dixon,  being  entitled  only  to 
her_haif,  bftcondemned  topay  back  to  the  plaintiffope-halfof  what  she  has  received 

^5.  'm^  defSndants,  Mullinfl,  tabadic  and  Weekes,  bo  jointly  and^  severally 
oondemnodto  payback  to  the  pliintiff  all  tlTey  have  received,  the-wtele  with 
costs.  All  the  defendants  have  fjjled  appearances,  and  three  of  them-Mar^aret 
l>ixon  and  the  two  eorporations-^ave'plQaded.     They  admit  the  makitt.*  of  the 

•  |"^trunvcnt  impugned  in  its  appa^ertt  form,  but  allege  that  it  is  in  no  "respect 
invalid,,  eiie  testator  having  been;  although  dangerously  ill,  yet  hot  deprived  of 
hisrcasQnat  thomomenthcmaaoit,  though  after  having  done  so  he  relapsed 
Wito  lus  Pluvious  condition  of  sickness,  and  continued  in  that  state  until  his  death 
T1h5  plea  udnuW  that  Bernard  Close  was  interdicted  on  the  10th  January  three 
•days  before  his  death;  but  affirms  the  validity  of.  the  will  on  every  .^round  on 

/Which  it  IS  sought,  to  attack  it.  ^  All  the  forms  and  requirements  incid^f  to  this 
special  form  of  pri^ceding  have  been  carefully  observed,  and  nothin.^  is  even 
augge«ted  by  tljo^e  i^ho  are  invested,  in  maintainors  ^ill  against" he  exact 

*  tomiiuont,  on  that  score,  of  all  the  requirements  ofl^w. 

Notwithstanding  the  immense  volume  of  this  record,  and  the  importance  of  the 
oaseto  the  parties  eo«cerned,  there  are  in>ality  oftly  two  points  to'  be  consider-    ' 
.  ed.  rho  first  m  a  question  of  fact,  the  second  one  of  law.  The  question  of  fact  is 
this  :  Was  the  testator  of  sound  anil  disposing  mind  when  he  nlade  this  will  ?    I 
say  this  isrwdly  the  only  question  of  fact,  depending  of  couk  for  its  solution 
upon  a  multitude  of  other  facts  and  considerations,  all  of  them,  however  to  be 
weighedwith.reference  to  this  simple  -enquiry:  "i):d  Bernard  Close' know 
what  he  mm  about  f"  Because  if  he  did,  the  mere  zeal  aud  officiousness  of  those 
'In  ""J™"^"^  •*™'^'"  n«^  gofi>'  """ch  to  invalidhte  a  frec^expressioa  of  his 
ivill ;  but  irheUidnot,  their  conduct  assumes  a  very  different  complexion    No 
better  objects  bould  perhajfe  be  selected  as  tlie  recipients  of  his  boiinty  than  the^ 
two  chafities  to  which  on  fhe  face  of  the  instrument  tliey  are  bequeathed  •  but 
then  It  must  be  he  who  is  to  be  .allowed  to  select  them:     If  he  does  so  freely  it ' 
will  matter  little  that  it  is  doije  in  favour  of  those  who  most  wished  it,  or  most 
sought  it,  or  most  strove  for  it ;  —but  that  is  the  whole  question.  The  plaintiffs 
"«Kiy  that  when  this  instrument  was  made,  Bernard  Close /had  only  the  failing 
form  andrthe  lost  mental  poWers  of  a  majfdyfijg  of  a  well  dfifiriedl^rm  of  nwd- 
ness.     The  defendants  contend  tKit  his  mind  was  serenW  though  hislbolily 
strength  was  failing;  and  that  this  Instrument  is  the  plain  and  uncontroNei 
exp|ession  of-his  wishes.     The  question  df  law  is  a  very  simple  one  indeed,  and 
need  oply  be  stated  to  be  decided.     On  ^  one  hand,  if  Bernard  Close  made  a 
free  intelligent  and  uncontrolled  declaration  of  his- will-the  present  ni,t.inn  .n^st 


.      ..      .      , .    -.^ 5;^^; —  —  ..■»^.... — »..o  t<.copiiv  uuiiiijii  must 

h^  a.«u..8sed.'   li;ron  tre  cdnfraiTTthis  isnot  his  wll ;  but  a  mere  form  and  pre- 
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of  wntton  iMtruihents;  to  verify  aBories  of  A.*       ^/         ^  *  ^reat  variety 
n.»8«ofvliIaino«8eaiIigrap|^  tJuLw^r        •     '  ""^  '"•*^««'tand  a  conflioting 

Vnt,.wholotoexe?ci.T.7s^ 

the  collective  power  of  tWlve  jurvm^a^t',""!*  ^^^^  T'^'^  d>oria,ination, 
oncelK^n  accomplished  ^fUr  LlS^^J'^tr'^-  J"«^  « ^'^  when  it  ha 
If.  in  addition  to  the  du^rprajudgMhSo*;^.^^^^^ 

-rftae,  the  labour  ot^e  jurle„  f  w  refl    T"*'^ "'"*' "P""  "«'  ««very 
that  I  find  upon  th6  ii«%  lithC  fol  thTplS^ '  "  I  ^"^  '^'^^  ^'^  '^«'»«"ng' 
bound,  in  addition  to  the  labou/ofLril?!f  "'■'^.*''«  ^^^«°''«'«*-     Ian,  no!  ' 
the  feofa  in  support  of  it.    U-fnTZT^i^rT'  ^  ^^«  ''"  ^"^'^  »P«« 
oryper^taade  ;  though  ^  to «poldld l  l"f "'  "''  ^"^S*"  *«  '«'^i»«» 

fpon  the  facts  of  this  casbm^I^^^    .       *''•    - 
«^  tes^entof  Bernard  Clo^ TSat  of  a  L?.^  '*^*^**  *•"*  «o-called  last  will 
^ve  been  for  a  considerable  t.e  iretioL  to  ^?^^^^^  -contestably  proved  so  to 
,>  eyen  plausibly  denUdthat  tl^GZ  !f  ?     ^^'t "  ^^l'*"'-    I*  <»"»»ot 
>r.l8r».  to  the  time  of  his  d^Twt  otll/fr  """  ^'«°»*^«  ^O*  of  Decen.  . 
constant  in  its  duration,  though  of  vliarLi  *  ""?*^'*'''"  of  "  dementia," 
from  ,Je  argument  ohhidefe^a^^'^^^  J*«-ot,  aslgatheri  ' 
case;  but  what  is  contended  for  is  thafalS  J  !^     ''^"'od  that  such  was  the 

•^'omthelOthof.l)ec«mber.ina  o^nS 

pomtoffact,  occur  a  iWd  interval  rf J^^r  k      "''' ^*'' *''''*  l^^"  "^'d,  in 
tion,  at  the  moment  when  thlin8trun.r/"#     """'^^  '*'*  of  su&ient  dura- 
tte  defendant's  pretension,  andTtrnTlTf T"*'':    ^''"*  "  *^  ««»«W  of 
'Now,  the  rule  of  lawii,  thilii    f  •       «"««'«•»*  if  it  *  true.  \      '. 

fi^m  the  general  ^rule  onC  ^fe^^;**  l^fi;  'T"^'  '  i*' "  <Jififerent 
all  pe«ons  to  be  sane,  and  that^presuSo;  onlv^^'    "'  ^'""''"y  P'*^"-'^^ 
proof  to  the  contrary;  butwhena  pe^^^o   "  ^^T^^'" '*P**°  ^'""'''"^-o 
this  man  was,  the  existence  of  alucSrv»r  ^  ^'""^^  "^  ^  ''^^<^,  «« 
jnony  toestabli*  it/    Upon  tH^  ^^JZZ  *''  "^ '^'^^^  t^ti- 
«ve.    In  dealiug  with  the  subject  of  th^st^te^^r.'rr"^  ^^  «»°«J"-    " 
attech  much  importance  to  a  Lr/^tZftC'^'i'''^'^^^^  ^  ^«  »«» 
followed  Ihe  rule  laid  down  in  K  '«  t^    f  T'""''  "^  ^'"^-    ^  ^ave 
Wharton  &  StiUe'a  work   SsL-tI-  **  Jurisprudence,  and  «lso  in 

partial  or  general  i^^^,  IttTpo^Trch^?^^  ^  i'^terval"    ^ 
co-e  from  persons  or^nLcapa^Hk^J^jJ^^^  Ist-It  shiuld^ 

whole  su^eci  in  all  i^bearings'irL  W  Vd'^^Tsi"  '^'^'^  *°  ^''^ 


in 
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mok  tQ  a  period  antetiorXto  the  date  of  the  malady."  I  find  the  evidence  of 
demenUa  clear,  authoritatiVe  and  uncontradicted.    I  find^the  proof  of  a  lucid* 
interval  vague,  contradictor^  interested,  ;ind,  to  me,  incrodibie.     I  consider  the  ^ 
evidence x)f  Dr.  McCallam  m(4e  valuable  ppon  these  pointathan  all  the  other 
depolttiony  taken  together.    \Hi8  ap^uaintance  with  the  patient,   and   with 
hifl    ma>fly    and    its    historyi    the   plain     and   cogent    reasons    given    for  " 
IjiaiSonolusionB,  his  obvious  goii^d  faith  and  total  absence  of 'aU  interest  in' thV 
suit— all  these  considerations  give  bis  evidence  a  weight  with  me  that  I  find 
irr^WHtible,  and  which,  indeed,  \  not  thMeast  disturbed  by  the  speculative 
opnions of  another  doctor,  speakiW  froina dk»cHpttm^^  symptoms,  instead 
of  a^iow  of  the  symptoms  themiielvW  and  still  less  by  the  statements  of  other 
less  educated  or  competent  witnessdi;  all  more  or  less  in  contrudlction  with 
.    Jhenteelvca.  and    each  other.     I  find  it  alift^  impossible  to  close  my  mind 
against  nhe  strong  imprtssion  madejby  the  fact  that  the  patient,  who  was  a 
zealous    Roman   Catholic,    died    without  confession,   and    without  receiving 
the  la^  sacraments  which  arc  usual  in  his  church,   and^  I  cannot  help  ask" 
«Mng  myself,  after  reading  all   tile  evidence  of  the  efficacy  of  these  rights  as 
believed  in  by  those  of  his  faith,  whether  he  would  have^  incurred  what  to  him 
must^ave  appeared  the  tremendous  responsibility  of  facing. death  without  being 
a   partaker  of  them,  if  he  had  had  the  possension  of  his  faculties?  I  am  pbr" 
Buaded  Aerefore  that  this  instrument  was  not  tfie  expression  of  the  testator's 
will  at  all,  that  thpsewho  in  official- or  unpfficial  character  procured  oY-partifii- 
pated  in  its^execution  have  acted  from  "a  mistaken  view  of  duty  in  certifying  it  to' 
be  what  it  was  not,     I  do  not  notice  the  fact  of  interdiction  in  i\\\%  case  which, 
though  it  took  place  after  the  date  of  the  will,  took  place,  I  have  no  doubt, 
for  causes  existing  at  the  time  the  will  was  made,  and  therefore  %  law  may 
have  an  influence  upon  it,  because  I  deem  it  unnecessary  to  go  beyond  the  facts 
which  to  my  mind  conclusively  prove  that  tllose  was  incapably  of  making  a  will 
and  that  being  so  incapable  the  Court  is  not  bound  to  ^  beyond  [the  considera- 
tion that  in  reality  he  died  intestate.    As  to  the  influences  under  vihiqh  this  pre- 
tended urill  was  made,  as  I  understand  the  ease,  they  cannot  strioily  be  made  av, 
ground  of  judgment  against  the  instrument  itself.     It  was  said  by  Chief  Justice 
Shaw  in  the  case  of  Wo«dbury  vs.  Obear,  that  "  evidence  tending!  to  show  that 
the  testator  was  Of  feeble  mind  and  believed  in  ghqptB  and  supernatural  influ- 
ences had  sonje  tendency  to"  show  unsoundness  of  mind,  and  thatTweakness  of 
mind  which  would  be^asily  ii2j)osed  upon  by  the  exertioh  of  uiduo  inflence. 
There  is  no  inconsistency  in  the  verdi^  which  finds  both  that  the  Ltator  was  of 
unsound  mind,  and  Jhathe  executed  his  will  under  undue  inkuence.  |"     That  may 
no  doubt  be  yery  goqd  doctrine  in  cases  of  partial  insanity ;  or  of  ability  more/or 
less  questionable  in  a  testator  to  uinderstand  what  he  was  about.     Rut  in  the  pre- 
sent case  I  am  far  from  satisfied  that  Hemard  Close  ever  executed^  wUl  at-all, 
unless  the  mere  mechanical  act  ofsigning,  that  itself  being  even  doubtful,  can  be 
called  executing  this  instrument.     In  my  opinion,  it  can  hardly  be  oaUed  Aw 
act  at  all— it  was  the  a^^of  thosi  who  mhomded  ^im.    It  is/ot  a  question 
of  injluence  in  getting  hijn  to  4o  a  thing  which  heimoreor  Ig 


nature  of,  b^t  of  wickedness  inpi^tending  that  he  participated  in  any  sufficient 
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called  wiir  was  made  by  Ward  rC     I-     \  "".  '^^'  "'*^^'*"'  *»«»*  *^'  "^       ""^ 
Wceke,,  ,h«  (bplorabl.  ooSoSI.  ItS^  ;  TT-J^  »»  J«".  «.d  Mr. 

..£.t.„s^^:j3^-^  •  -  ■ 

I  ^^^:^;:::^^  than  ■   - 

tabadieandMdlinsZrfSebl        T"'-.  ^«  ""'ght  have  expected  that 
Be  has^ntented  WmLlf  with     W^^^^  ''  ^'''''^^  «*  '^^  '-' i  but,     ' 

WecL«t,dtheaitiolS^tL^"^^^^^^  \        ■ 

themt!LudgmentmusigoalrZM^L!rr-"'^f""^^^  '# 

cosfs.     Whilst  against  LabadTrw!!?         !  conclusions  of  the  declaratioa  with  * 

inchdi^th^^a^ol;''  **'«P^'^'»«ff^h-hadihe  best  reason;  ibr     ,        V      f 

^'''•e,^„,,ecfc2>o„^e,fbrthepl„i„tifl:  "  /   - 

^f^c,  t^.*«.^..,  XaccW/.,  ^r%^  defendants.   .        ■      ,        .  «'      ' 
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(^oram  Johnson,  J. 

,    .  '.         No.  1661.        ^         ,     '  « 

^^lieisgua^l^mm^i^  City  Qfls  OoUpany 

CoNTaiBUTOBT  NegliobiJck 


Held:-That  whertaGag  Compinv  hM'lnH^..^ 

111.  Feb..  wi.  »d  wZ  .b^  z^r ;°  ■"•  "T"""*' »"  '^'^  »f* 

•iJow. » in  her  qidiTXto  n°  «»»  «  well  to  berow.  bdutf  „  „ob 
''■'"^'•W were boind tod, .itJ?"'^^  '''°  ""S'""^  to  "P-i-  it 
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Btrcots  iilleir  Owjijelpcnio;  "but'al^  extt\ 
appHAnt:    8.  Thitubings  a^  fit|^g8  T( 
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pro|riotor  of  th|i  pmi/^,  the,1 
inspection  of  the  Cgipt^'a  insy,, 
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rI«p<ljpoci(i|lri 


...  .1  ;»   i!^r»-r-7.?,3r'  t'^w*  tne  tormi  pub- 

oU  T^hioh  they  carry  dij  t^^flrade,  seems  to  me  that  the 

1  ex^usive  rigbt  8nd,ooni|l  of  that  part  of  the  service 

or  occlirs  before  it roajphes^^ie  metre,;  and  that  theySJlild 

(usinesg  at  all  unlesis  the  mef  "•     ■      ' 
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icbf  of  course,  it  oould  not  ^do 

^rf:"'  -Jd'*'  ^*"*^  °^  *'^^  consumer:    I  thi^ik  it  nl 
Che  ^at  risks  to  which  gas  consumers'  ar^  Hal, 

"  dispolljl  to  takd  of  this  part  of  the  case  ^bulrf  be  , 
.  Th6  l^ttd  principle,  however,  tapon  which -^hi^iM 

tory  negligence.     The  Company  having  introduced  ch^Wb  for.the  supply  of 
g«  and  the  escape  terng  proved  to  he  at  a  point  foMrhioh  they  weVe  rLpon- ' 
B»ble,  thj;.re  I,a^l«  f^r  all  direct  consequences  pf  |#,  negligence,  whicTC 
.     arise  with<mt  anj^aterial  cedtHbution  on  th«i  partW  the  plJnW.    ^2 

Thev  mi  tiff-'IS^?^  «rve?  no^oiA  supply  though  a  deftctive  pipe 
,..  They  Jll  the  plaintirs  house  not  with  a.safe  mewii  of  Uluminating  it  wh£  • 

\''rSr^^'tP"f/"'  '''^'Tit'>  Something ihtoforable  to  smeri^^^ 

to  health  and  dan|eroui%  life  in  ordinary  circumstJ^pes  of  any  househoTfor^ 
. .  can  ha^J.  said  tl^t  ifVas  in  ,the  prese^c^,  tl^^ 

,.,a  night  light  ma  bed  room,  th^patient  would  beJesiMfeiiible  as  a  contributor  to 

aninitirious  explosion  of  coal  gas  wfth  which  the  Company  might  by  their  own 
niBgligenc6  have  fiUed  hts  bedroom.  s      "y  "leir  own 

Whatever  difficulUes  such  a  case^might  present  do  not  arise  hpre.   lu  the 

esent  case  the  nnfnrt.nnntA  Aonaaoi^  !,-«_:  _i.-j-  iij;   ,     ',  1',, 

leak  was,  M)  had  com- 

e  reguljitions  of  thtf 

modt  not  go  near 

this,  and  probably  ^ 

recededjiimjjtethalight 

')  he  unfortunately  gd€»~,j 

occtirs,  and  he  is  killed. 

parties  are  to  blame 

ill  hb  severely  felt  by 

ipi^;  butja^rfraid 


present  case,,  the  unfortunate  deceased  knew  whefe 
plained  of  it.    He  h^  i)een  ^amed  b^^  ,the  very 
Coenpany  that  Bupplieikhat  with  gas,  that  in  such' 
the  source  ^^gel-'witha'Jllght.    NeverthglesB, 
thinking  hjHKf  safe,  ijiasmuch  as  a  servaB*^^ 
Hear  the' iSBpot,, and'  had  escaped  witjl 
with  a  lig^WHiamp  or  oandk^n  his  hand— t 
The  law  may  be  generally  Muei  to  be,  th«^ 
neither  can  reoov*.    Its  application  in  the  pf«,«. 
the  innocent  widow  and  children  of  this  unfortuna 

that  it  is  quito^pUhi  (al  least  it  ih  w  A  my  un^uu^z  ,r  any  explosive 
substance  or  fluid  be  supplied  by  the  negligence  of  accompany  or  person-they 
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will  oniy  bo  .responsible  for  th»  «««^  ^  "^ '        " 

ownoe«ligoo.e,.ndnotforthortrtT^^^^^  v... 

c  of  gunpowder,  or  eoal  g„,  which  rprett  ''^*'"  ""''*'«"•  1°  «>«  «^^?-«'r 
with  certain  proportions  of  .tmospherie  .ir  wJl^  f  ^^'^  •'"  combination  "-^''-"-^ 
that  the  party  w1,o  should  suppl/tho  sna  k  tlT  "  '^''^ "  "PPliod  to  it,  1  think 

,i  may  add  that  the  case  of  Tnir     nr  ,  ' 

Bej,ch  Reports,  N.S..  p„Te  m^l  7"""""  '"  ^'^^  ^^^  -'•"neofth  Common 
in  leading  cases  in  Pn  i    ^      '    °°^^°''  «  ^^^'ow  of  all  that  hi     "'*;^''""»on 

n'fe'ht    by  the  exbrc^so  of  ordinarire    .  ^'"'"*'^'  ^«*'    «»'«««    Le 

ofthcdofendunt's  negligence,  he  rfntrdr''"'"^^^  the   Sonsequonc  s 
loZtl   7  ""'?"'^  *'"'-' '"'  -  the  Jt  0  tf  .r"'    '^^^-<^--y  care  ho         ; 

It  appears  to  mo  that  the  correct  rni;'*''^'"'"'''«»''n«djud-esaw  ; 

Bndge..  The  0.  June.  RCo'l^'ZZ"''''^'^''''''^  '«  '^^  «^-    »  " 

;ou  J,  by  oj^mai^curo,  have  ayoiJod  the  on  '""''  ^  ^""'^  ^  *»"*  ho  - 

I'      '^noghgenceV        "^  ^*"''^'*  ">°  «oast<que„ces  of  tfie  defendant's 

Tins  rule  of  law  if  if. ?.,„  *      , 

«  'ko object  of  torte,  «,„  di/M.  '1^'  '"!^'  '■"'  ''°  •«  rto  «««t  ita 

^ n«a,*t  the  present  c A  Srf'i!^,^^^'  """^  ««  '»  «eemed  to 
tl  examined  ii^b^it^^jf :  «  That  ^LS'^  J^"  '^  •>*''«'-'^hat  I  have  V 

J  by  falling  into  J  trench  which  t^WT  "•»"*-"'«  *''«•«  ho«e  Z       ' 
Zt"  ^"^^  '^  -  *'»t   -  L^d*he7f^  'fe«d Insufficiently 
;^^  leave  a  trench  opeg  Jo  the  p«^  ta^is  melf  ^"f."*"  f."^  "^"^  "^  "^ht 

whether  or  not  th.  plaintiff  ctontriSL  1  -^        ^^°  ??»y  Wmp«  hi^/blit 
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MltobcU 
QaaelMrtt 


4 

he  1^ 


4 


happened.    Aooordbg  to  the  eTidenoo  for  the  ^defendant  he  wA  told,  on 

Bi.  aCtompting  to  pass  in  the  evening,  that  he  ooald  not  du  it  without  inoarring 
danger,  to  hinuolf  and  the  men  below.     Th«  ji^ry,  however,  did  not  beli«Te  thii  ^ 
atatemont     The  ^liole  question  was  whether  the  danger  waa  so  <^viooa  that  the 

.  plaintiff  oould  not  with  oommon  pradenoe  make  the  attempt.  Ooleridge,  J., 
nid :— 7"  The  question  ia  not  only  whether  the  dofendanta  did  an  improper  act; 
but  also  whether  the  injury  to  the  plalflRtiff  may  ie((ally  be  deemed  the  oonae' 
quenoe  of  it.  The  defendants  say  that  the  injury  waa-tfae  re^t"of  hia  own 
Btreng  headedness  in  attemptiE|;'>to  pass  when  he  was  told  if  oould  iot  be  done 

•  without  risk.  Then  was  thoqu^tiom  on  this  point  propemy  left  to  the  jury? 
I  understand  the  Lord  Chief  Justice  to  have  expreaadk  himself  strongly 
against   the    view  taken    by  the    defendants'    oounael,    bu^^to    have   put 

,  the  question  in  a  manner  that  appears  correct,  namely,  whether  the 
acted  as  a  man  0^  ordinary  prudence  would  have  done,  or  rashly  and  in  defiance 
of  warning."  So  that  this  case  of  Cluiyards  vs.  Dethick  vecy'clearly  eonfirms 
the  rule  (|  law  thi^t  I  have  applied;  and  inrthe  case  of  Tuff  vs.  Warmin,  that 
I  noticed  i^  first,  it  is  ahw  stated  as  part  of  Uie 'judgHient  of  Mr.  j[u8tice 
Wightman  that  the  rule  of  law  was  affirmed  in  Olayar^s  vs.  Dethick— the 
difference  between  that  case  and  the  one  now  J)4fore  me  hefaig  in  point  of  form 
merely.  Thereat  was  held  that  what  was  tb»  am6unt  of  danger,  and  the  cir- 
cumstances which  led  the  plaintiff  to  incur  it  ^re  questions  for  the  jnryi  '^fi(ere 

<  unfortunately,  they  are  for  the  judge,  and  I  find  that  under  the  oiretfflutMotOiBS^  to 
use  the  language  of  Patterson,  J.,  in  Clayards  vs.  Pethick,"'the  danger  wu 
m  great  that  no  sensible  man,  especially  when  espnssly  wariied  by  |heebnditioiM 
«f  bis  contract  not  to  do  so,  ought  totave  incoip^  it«- m^o  action  is  dismisMdi^ 
btat  without  costs,  as  each  parity  contribute  lo'tV  accident.  V/" 

^jig^'  "         X/  Action  dismissed. 

JDoufre,  lf>ou<r«  (6  Doufre,  for  the  ploititiff.  •       ' 

XeiJanc;  (7a«^y  <{r  Zacofte,  for  the  defendants.    '  .  ^^~^ 

(Ak.)  ■    ,.      ..■      ...  '  J     -:-     -        .     "       "■ 

SUPERIOR  COURT,  1872. 
HONTJli^L,  19TB  DSGBMBBR,  187?. 
,       '   >  V  Coram- TbaaANos,  J. 

■■    \  ,    .  ■  ■  ■ ;        No.  16."  - 

\  MiUiheH  %.  Gaucher  et  al. 

\  LiSSOBS  AND  LeSSEKCI. 

Hbls  :— TUt  In  cmm  liultitated  nnder  the  proTldOM  of  the  C^e  of  Clril  Proeedote  betwen  Ijmm 
and  h^tftaat,  wUcnUtlom  of  lhet«  we  not  iJlowtble.       "  l>  ,i 

'0'  Roy,  Q.C.,  for  defendanto  «n  farantte.  made  a  motion'to  re|(ii6t  wtidalation  of  I 
fketa  iif^  had  been  fyled  by  the  plaintiff,  citing  0.  C.  P.  Sll,  220, 284,  235, 
894  and  cause  No.  2278,  Cdtnfe  v.  Roy  in  1861,  deoidedPL7  Sept.,  1861  (Bv^l 
-thelot,  J.)  ^ '  ■   ;„  ;         '■''-.'  -    :^ 

K  C.  Monk,  d  oontra.    [  '  „  '  •   Motion  granted. 

The  O&nrt  granted  the  motion.  •■••..''       .      *     * 

Ptrkin^Monk,  for  p^fintigi.. 


Doutrti  DouiredtDoutre,  for  defendants. 
R.  iloy,  Q.C.,  for  defeiidants  en  garantie. 


■'e.  '•"  *»  " 
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SUPERIOR  OOU^L  1873. 

•      '""      .       MONTREAL,  38th  FBBRrfART>73.        ' 
.,     .     .^  ^'<»«»»n  TOWUNOI,,  J/      » 

'  -*".'**•<"»  Jel  vir  TB.  ffAi^rfocl.  \ 

*I.Di-Th«t»nil«fbrlntflrrog»torie«»«r/h«..i-w(L.i      ^     . 

plMntiffMdMnnotl^l«wl»  ex«mJ„«!l  f  •        '*'"'^""*  '^  **"«  ««"»'« 

iH^part,  to  ihe  -urXu^T^^Ji^Tr^^^^^^      ^^  '^-*"'«  ^« 

*edefeod„ttoe««i„ehia,o^a/«l"t"r  The^^^^^^^  - 

M  to  property.    The  defendant  ha.  .uJ-  PWntiflii  aro  roparated       ' 

n»-epWntiffhe,.L„otSrivI^^;L^r"i''    T^  Court  holds  tSlthe 

to  invoke  C.  0.'  V   m^^^^l      «»«w*t,8oa.  to  enable  the  defendaiit^^ 

the««»  provided  for.  na^c^^  tlj SuroThl^r '^^^  '*'?'•*  U-ted  to^^i 

^ttheoth^r,  with  the  oJL.ry^:^?::i2:::Ji^^^^^^^^  -  •  ^^^- 

-J66a**,  J-*.-/  cfe  Woth^>poon,  ftr  plaintifik  :.       *'"*^°  8«nted. 

X,  A  Z>.A>n%,  for  defendant:  * 

■    (^'"^  ^      .,    ■  ;  .  ■"■■ ,      . .  •■■■..■ 


^- 


t? 


"IT 


■n,  _     • 


.;<  SU^PERIOR  COURT,  1873. 
^ONTRKAL,  sera  FBBRUART,  18^3. 

.  Ornrn   TOBBANOI,  J. 

.   -r^';     ■^-   *  .'^j  'ITo.  «T».  ■''■■.        ^ 

.       J^'-'Hi.t  the  Court  wta  not  «tot«ta.«oti«.i-     ^  "• 

objected  nfTdrfent^T;^^^  •""  "^*''"«f  "^-  ^--»i»- 

Whero  the  ruHng  admitted  th«  tSnJ  ^  L^  '"^'"^'^  testimony. 


■■■  " 


^*"<?^«^-0a»«,1for  plaii^ff. 
Moreau  <fe  0«»m««,  for  defendant. 

_  ._.  _^.^_■ 
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OF  QII^E;J'S  BEN^,  1872. 


01'* QIJKKNS  BENCH,  1872, 


I  iim» 
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'■'^t 
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HONTRRAI,,  11>Tn  SEPTEMBim,  VfoC 

Coram  C'AlioN,  /.,  Drdmmoni),  J.,  Baihjuv,  J.,  Mpwit,  J. 

•4  r     *  '  """'•■      _/     '  -       '<.'    ' 

IblKxl  «h«j»n».  ■II..K<'<fyMr<!li«i«.rj,„  h«il  ponwwMon  ntiho  Ciilmal.  5 

30    Thftt  in  til  ,,i„umUil  «eti»n.  In  wlilsh  llw  only  bill  of  MrlieaUn  iyi<Hl   wm  "«! 
•      •"""•«•'?'  .-"««»"•  r.-"d<^r,.J.  •!»)  (w."  t..  which  lh.«(.M»l  l..u«  hU^m  ,.I«td..l,  It  I.  .om 
,.o^M.t  td  .l.«  p|,l„Hff^o  p,o»«  »h«t  the  MoouBt  w*<  r..ll,  tor  t€  priU  of.  «le  of " 

TliiH  was  ftn  nppoaljfrom  certain  interlocutory  juJcraonU  of  the  Superior 
Wrt  at  MontroBl,  niajtitainiriK  objeoHidnB  uiado  by  tlf  respondent  at  JKn<i(ieti 
to   certain  qucHtionH  tending  lo  provi  a;  Bale  of  tt  hitao  by  the  appellant  to 
,  thc^  rcMpoodont.  ,N        "'  fi 

^0  action  was  in  fmnntjm-f,  accompanied  by  a  bill  If  particulam  containing 
onj  the  ibllowingi-Toumoimt  of  account  retiderod-VAndjliflni«nHte  the 
gcidhl  iaSuo.  f  ^^  ^ 

At  I'lujuetr  thoroHpondcnt  admitted  thathehad  bod  posfJmk  of  a  horse  which 
Ke  jTccivcd  from  tUt-appellant.  by  drivins  him  from  Montreal  to  Lachlne,  keep- 
ing*iro  there  over  n?Rlit  and  tendering  him  back  to  appclhmt  noxlsioming  ; 
j)ut  hi^iprntendca.  that  ho  had  only  taken  hiiti  on  trial.  The  appellant  then 
attcmpttd  to  prgvo  the  sale  of  the  horiW  to  the  respondent  by  parol  evidence,- 
and  rcspoMcnt  ofcjocted^^n  tlic  ground  that  the  contract  was  nq%  susceptible  of 
ptorvl'by.  verbi^,  tohtfpooA.und  these  bbpttoD*.  %!pre'  evontuaJly  sustaiiied  by 
theCoUrfc     ■'      .    ^;         '^a* I  ■...•■  ,■    ■     '-i^i  "  • 

Oh  th^itoeal,';^  rwporr|pi  urg^a,  iii^  additioli^o  the  illegal  character  of 
tholcHtini^W  tlraHindl^r  th6  peculiar  state  of  the  pleadings  the  appellant  had 
no  right  t»  prove  a  special  contract  of  sale.      ,     , 

,  The  JudJcMls^al  (©ADOLF^  J:,  dulUimjfUd,  that  thoquesUon  iSaised;  as 
to  the  in.forfliqjtfi  arising  fronl^e  peculiar  ^te  of  the  pleadings,  could  Dot* 
arise,  inasmuch  as  the  respondent  had  Htttltcd  his  obJMMbns.  o^  tbo'faco  tff  the' 
depositions,  (e  t^jnadniissibijildp'^ol  evldenco/,,  AQtrtbey-unaniojonsly 
held  thatr-rthe  sale  ^uld Apgal!gjrovcd  -undo  the  eireuinstances,  by  parol 
cvidcoce  ;  C^&on,  J.,  |H^in|i  that  .tlie,  6th  paragraph  o^  Art.  2260  of  the 
Civil  Code  n^de  sales  o^PeaHeffeiJts,  between  tiradere  and  non-traders,  com- 
mecclab  matt^i^.f  '^   » .„  "  ! 

"    Tfw  Collet,  „  therefore,  reversed  ,tl^e  ii>teriocutory  judgments,  and  overruled 
th«^objectiou8  (BADOiET,  "J.V  dissenting  as  to  costs  in  appeal),  aSSi^iog  the  foJ. 

•  lowing  ^^son^--'<  Considering  that  the  questions  propounded  by  the  plaintiff  at 
EnqueteU)  yftnessep  produced  on  his  part,  and  olbgectcd  to  by-thOireBppndenV 

"wci«  admissible^tid  ought  not  to  have  been  rejected.*' ^  ^^ ^^^^  ^^.      '       'A^^ 

'  Judgment  of  S:C.reTeiied» 

PcrfctJM, 'i/on&  <fc /bran,  for  appellant.     • 


JUona  A  Ikttter,^toT  re^pbndept. 
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COUR  DE  CIRCUIT,  1872, 


•» 


COURT  OP  QUEKN'S  BKNOH,  1872~      ' 

MONTRKAL,  IOtr  septrmbrr,  lara  • 

ooo««iuont  J  maintained  with  ««.♦!.  *i.    "    "**  w»thoo8t«,  and  the  appeal  waa 

„n     ,.■'"■'"'■"'*'<»  w«tn  ooatB    the  Court  aaaiffnlnw  Hift  fi>ii-_« 
—   Oonaiderinff  thi.#   ♦!.«   —     •••  ""'n"'°8 'be  following  reason  • 

-^Superior  CoTt^XtpeZriUtl'V^^^^  '"  ''^  «-«  ^^"^ 
fiJ  proooeding.  in  the  rd^..!!  if  j^     "  ."'"^'  ""  »/"•«<=*''««  «<»/«.  uae- 

one  <*t^e  aaid  defendaTu  TZnden   hirl      Tl  /  ^^'  "^^  '''""*"  ^'^^^-'      ' 

A^te,  Jform  <fe  76>.e,  for  appellant        '^"'^K"*""'  ^^f***  S.  C.  reversed. 
^  ^^rt,.iteno»tfe  ;S<{„A«/,fQr  respondents. 


•^ 


■>»•>'-.    ♦■ 
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XottM  Bourb&nnait  e(  al,, ; 


COUR  DB  CIRCUIT,  1872. 

MONTREAL,  16  MAI,  1872. 
Coram  Bf  aokat,  J. 

grants;  e<  Za  Corporationdu  ComiickSoula^, 
W    Int^re8s<Je.    -  ^  ' 

«%^  '**'*  DANS  LK8  AJ-FAIEM  MUNIOIPALES 

p» ««,:.«« «. ««««;.  r«  jilt  *?r°«ir  ■"?"  "'"*"  »^ 
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COIIB  DU  BANC  DK  LA  REINB,  1871 


qOtJB  DU  BANC  Dl  tA  BEI^JB,  lfi?2. 


-V 


QlTiBio,aiiAiw,»i7a. 
Cumm  OAJloM.ir,  Drum  MONO,  J.,  BAiw.nr,  J.,  Mowk,  J.,  «t  Bomi,  J., 
^  <a<l  Aoe. 

Ko. «.  . 


LOUia  KpoUAill)  PACJAUD,      ? 


OUTAVK  llBAUCUENK 


AwibAM*. 


f-"i 


Moyiw  Boauol.<?ne,  oultlvatour,  du  township  de  Somoniot  Sud,  avait  ooniionU 
deux  billota  promiwoires,  pnyablos  4  I'ordro  do  Joseph  St.  Hilairt),  &  PloMWville, 
le  7  umi  18(50,  montunt  on  capital  ot  iul<5rOt,  lo  2  juillot  1^08,  &  |101 :  Jawph 
j  8t.  Hilairo  ondosHa  et  tranHporta  ooa  doux  biHeta  i^  Franvols  Larividro,  marohaad 

do  8t.  Norbcrt  d'Arthabaska,  qui  a  pounulvi  Moyw  BoauohOoo  sur  lo  montant 
do  ccH  deux  biilota,  dovant  la  Cour  do  Circuit,  pour  lo  districtd'Arthabaaka  ot 
jugomont  fut  rendu,  lo  16  Hoptombrc  18G8,  pour  Ic8  «IQI,  av«,  intdrflt  ot  ddp^i 
Iran^oiB  Larividro  fit  enrdi^istror  oo  jugemoat,  Jo  20  janviot  1809,  avaq  vak 
hypotht\|no  Hp^oialo  8ur  la  torro  do  Boauchflno:         ,      , , 

Franyois  Larivi,ire  transporto  oo  jugomont  jjour  wleut  re^uo,  A  rappolant  i 
par  aoto  sous  ooing  privt<,  l^o  6  ddooinbro  1809 ;  lo  tranu^rt  fut  onr<rgistrd  lo  11  = 
dtSccuibro  1869,  et  copio  cnr.5gi8tr<5o  du  transport  fut  aigoifid  &  lim^  Provanolwr 
cadot,  lo  15dc<oombro  1809.  qui  <5tait  doveimdopuia  I'onwSgistromont  duW  ' 
mont  Tacqut^reur  do  la  terro  hypotbc<qudo ;  Tappolant  poursujvit  Provanoher^ 
declaration  d'hypothAqiio    commo    tiooi  diJtontour;    Provanohor    appola    le« 
Intimds  on  garuntic,  (jui  plaid6rgnt  4  I'uotion  prinoipale  par  uno  d^feoM  att/om* 
on  fait. 

VPPel'"**  prouva  quo  Provaooher  ^tait  ddtentoar  do  laierro  hypottoSqude 
depais  le  30  Janvier  1809,  otquo  Mojso  BoauchfiuA  on  avttit<5t<J  le  propridtaire  et 
en  avait  toujoura  eu  lapoBaossiqn  publiquo,  paisiblo  ot  non  ioterroap Jjue  dopttia  au 
delA  do  trentc  ans.  ■       ■ 

Apriis  avoir  cloB  son  Enqu«te,  les  intimfeproduiairent  lea  ^Aimvk/^i^iaih^ 
quels  lis  so  pr($teiid»ient  los  propri^tairea.    Ges  titrea  tflaient;        ■ 

l.Actedevontedelasii8diteterre,patMoyBe»eaueh6q«5,otPran9oi8Beaoohdae, 
son  frdre,  devant  Mtro.  0.  Cornier,  notaire,  lo  16  juUlet  1869  et  enrdgiati^'  le  ai 
juillet  1869,nvep  la  flioaltd  de  r^mirtf  pend^ntdii  ans. 

2o.  Vente  duBuadit  droit  de  rtfmM  ptrHIoyBe  Beaoohdne  adz  intira^Baee  deox 
fib,  par  acte  devant  Mtre.  Larue,  notaire,  le  8  Ootobra  .1868,  et  enrdoirttd  le  A 
yuyeuili^  1658.  -~  - 
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3o.  R«<tr««i.Io„  d«  !.  .«.diu,  t„,r«  «««  InU«4.  qui  .„|„t  „,„4  ].  a,oil  d« 
r^BMSrt.  p.r  1«  d.t  FrtDvoU  II«iuoh«n«.  d«,M,»  Mtw.  0.  ConuW,  ooUir*.  U  26 
(i«omnbre  1868,  et  enr^Kiatr^  la  22  Juivior  1860. 

40.  V««»a  d*  U  dito  ter«p.r  l-dito  lntimiS..tt  dh  Jo-«ph  I'roT.och«r,  <»d.l, 
denot  Mtre,  Larue,  n«t.i«.  I«  nOJnnvlcr  1869,  •nrdgUtrt  !•  2  ft»ri«  1869. 

Lo.    Dtinitf.  m  fl«nt  nulto  p„ofo  poor    oou,b.ttw  oelti^da  dein«nd«ur  ^ 
•|)p«lant.  ^  .         /     ^      V 

L«r«  do  1'flu.fiflon  do  !«'  oau««  .«  mdrite.  V»rt)er,nt  lit  4,1  i«o  pour  f.irt 
rcjetle,  c«,  ,u«l,Ui  «hiMt.,  commo  „-«yn„t  p^  M  pr.Hluit«  .toc  le;d<«i,am.t 
p.rce  qu  .1.  .THiont  dtd  produiu  «„,  b  per,ni«ion  do  la  Coar.  CoUo  motion 
ftit  rc«ttt<o  nvoc  lo«  d^pon.,  «..i.  M.  |o  jugo  Pololto.  p«  jugomont  du  l7m.i 
1871,\|««onU  au  d.m«hdearie»  oonolaildn«  doion  action  .vec  lo. ddpen. ;  dtfol^ 
wnt  quo  la  mgniflcation  du  trahiport  cnr«gi.tn<  .u  tkrg  diJtenteur  donuait  la 
poMomuon  ut.  «  au  oo«ionn.iro,  1«  d».n,and,ur.  ppur  intent^er  faction  «s  UicU. 
ration  d\iyfoth(>qw,  '  .  .         ^i*w 

Et    faiHant    droit   .uf    la    domando    p^lnoipalo,    immeublo    .ulvant,'  4c.. 
nM    ct  hypoth,5quc<   on  favour    du   do.uandcur   prinolpul    Loui»  Edou.rd 
Pa^md,    ^Joujror    au    paiomont    do    la   so„.n.o    do  cent 'uno  pl«.trc..   moo-    ". 
tunt  on  oap.t.a  d  un  jugomont  obt«nu  dovant  ootto  Co„r.  lo  «.i«,  4,  .iptom. 
.  bro  I8b8,  par  Franf,,,,  LariviiNro  oontro  Moi^  Boauoh.\no,  .voo  InUJrflt  mv   " 
icolo  i  compter  da  3  juillot  1808,  ot  onr«gi«tr<J  au  long  au  Bureau  d'Enr*- 
giHtromcnt  dan.  „t  pour  le  Comtd  do  Mdgantic.  lo  29  ja'nvier  1809  aveo  a,t     ' 
aum  onrdg.Htrc',  ddnignant  et  hjrpotWquant  I'immeublo  ci.do«u»  d<f«ignd,  lequel 
jugemcnt  a  6t6  transport^,  quant  m  .capital  intdrCt  par  lo  dit  Franyoi«  Larivftro 
au  demandour  principal,  pour  valour  rc5ue.  par  acto  hou«  scing  privd    fait  en 
STu  d  t  r   '•  '  ^'"^''  ^'^rti..b'^,  ,0  six  d^mb^  S  et  nr7- 
lc!l^l  I         .""*"  d'«n«5,i«tromont.  le  11  du  m«me  mois  do  d<Jo  mbre.  et 
Icqud^ansport  .voo  ^rtiflcat  d'enr^tremont  out  6i4  .ignifida;  conic' 

_  Ce  Wment  ftit  port/en  Rdviaion  par  lea  intimds,  et  la  Cour  Supdrieure 

ptuart  etTvchereau  par  son  jugemont  du  28juin  1871,  inflrma  i^  I'unaniiitd  le        , 
te*'*:/^"''*'''  ""  y  uge.Ppletto,  donnant  poir  rai«>„s :  ' 

''untH  LL^"''"' r'rf?^  "'  P«««'««i«°''vailable  against  third  per«,n8        ' 

«di^7St?'t"?LT'''*''"'*""PP*'"*«''«^«  be^nmadeof  thoactof  ade. 
«  ZrlL  »    r     ''®^^'  "P^^  "^''^  *^'  •«««»  «  fi'-'-ded,  to  Joseph  Pro^n 

cMne,  who^w,  Md«  the  debtor  of  the  said  debt  sold  by  the  said  act  ^    ^ 
'.'Bwdj  thi*Oourtd9threyerte,eto."  jr  we  mw  act  oiore- 

a  ^'>'"»^°'^i''te,jetta  ippel  de  ce  jugement  ettl  1'app.i  de  ,i»  pn^ntion,       ' 


Bonlea  «t».  1671  et  1672  oomme  1'.  p«Jtenda  la  Co«r  8up<irie«re,  eu  R<  Jon!  f^ 


1» 
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Jo«„h  Hi?  —  •?'"'""'^"'  **'"'  ^'"*'"  promiBsoire.8,  {.ayables  U'ordrt  de 
abS^  J  T'  **";'"!  avaitendossdset  transports ;  ces  billetedtaient  alors  pay- 
.W^  au  porteu*,  (art.  2286  2346  C.  CJ  Prangois  Lariviiire.  comme  S 

'    atTL?  °'1T  ""■""'"'"''•  I"^"^'^~fit«''«uiteenr^gktrerWjugemen 

avec  ane  hypothdquespdciale  sur  I'immeuble  du  faiseur,  Mojse  BeauqhsrZr 

uretd  du  pavement  do  la  dette.  (art.  2121. 2133,  '.X^^d,  2034  clde  Oi^; 

bZeTlTr? -  P'".^"'^'"  m6me.position  que  gi  les^dits  bUlete.  faite  ea 

ffiS  ""'f'"'  r''°*  ^*^  ""'"^°*^  «*  «'S°<^»  ^  J'o'-J"  d«  Joseph  St. 

:   ~rSv!2'  »"«  typoth6que  spdoiale  suija^^e?  est-ce  que  pai  endos^meat 
cw  bille^s-iPauraient  pfis  6\&  payables  au  porteur  ?       ;  ' 

- 11^  r  '*  "°°'*?'.'*°  l>*»th^«e  n'aurait  pas  dt<S  payable  au  porteur  qui 
.  .f«|a,t  fa,  sign^e?  au  tie«  d^tedfc?ur  copie  du  t*tnBjK.rt  enrdgistr^  ?  "    ~* 

■    2  Jroplong  Ve»t«  No.  906,  dit :  "  le  billet  promissoire  garanti  par  une  hypo- 

'VSS^"''  ^^  negotiable,  et  IWos^lnt  t„.s.Sit  auK^. 
«  rSS^T^'^  ■r'^'  "  ^""*^  '"  creancier...teiiers  d.tenteur'Ta  d^ 
rdatioui  nouer  qu'avcc  le  erdancier  d^siguMaws  I'insori^ion  et  quandje 

«J1L,1;.    w  ^lets  «,««erveront  toujours  les  privies  <^  droit  cc^n-  , 
mew^  a  attaches  4>ur  nature  eoWrciale."  Ainsicomme  dSjommeroil, 

J^^r  T8**?^,^«  «'g»'fi«  l«  '"-port  a  Moyse  Beauohc^ne.  e'esM. 
C^llZl£- ^'''"^^"  '-'^'^  atresignifi.^tie;sX 
^  2S*^'^^'«°«'«'^«»§FiviIdgi*S^  sur  des  fbnds qui  se trouvent  envies. 

^rL     ''.  ^^r*""'  '^'^^    ^"'^*^"'  *«*  Valablment  signifi6.*'^^Eir 
^'ffV  mais  w  d^tenteur  du  fbadBi  cette  8ignificatio;,8ai8itlecessiolinair.i 
J  ^ard  dee  tiei^."       .; ,  ;  ._         '     •  ,  '  .^ 

D^villeneuvdjet  Gil^r^verbd cession,  page  372.No.  37  1^42.  Journal  du 
!  ?Sre  '  "?ft^"  l7l,Q.embre„1841.  Cassation,  PaiUet  et  Lecompteet 
t  S^  ^^^^^'  "'^^  ^*  J^^'^^  ^^*2,  Liriioges.  C^rei  et  RoguL  de 
Jursar  1844.    De.  page  .143,>i^fc  ^g  mai  1844,  Cassation,  L^pan  et  Font^ 

Les  arts,  1570,et  2127;  C.  C.  arts;  69^  700,  727;c.  P.  C;  ont"introi|mt 
un  droit  nouveau  dans  notre  Code.  »"        "  ,  ."^'"'' 

Dans  I'andea  drpit,  I'krt.  108  de  VCoiituve  de  Parish  statuait  sur  la  signifi- 
taition  du  teansport  au  d^biteu.;,  pour  saisir  le  cess\briSire  AJ'encontr?  de  ee^on- 
naire  subsequent,  que  la  dette  fut  petsqnnelle,  pr^viliiee  oi  hypoth&aire ;  »ne 

S!S,   vS"^"''*^""'  '*"'"^**  "*•  ^^  lacoutumea  gtesubdiviseeparlesart. 
BP70^^571.  167^  ipet2127,et  notre  Code  civil,*  fait  d^  distinctions  qu'on 
Br  inap|)er9U8,  et  quant  au  transport  Jes  dettes  hyp^thecair^et  mi- 
oette^c^tiMtion  nepouvait  etre  faite  pa| l^^e^Coutumepuisqu'- 
~  -*«'*  PW  dftbtfr'^u.d'Eiu'egistrement,,,  .(il^         nkliptenons  qiie 
Su  ^ranspdrt  •  au  d^biteur  n^^gyJariHoeteaire  po^  avpir  la 

■"■^'  i'^  I)'  'I'lHii I  il  Miillil  (III  III,, JHti  Iranspoi^   '  ^ 

i;ari.  ai:s7,  le^i6gi8l«teui^5*Ma'reproduit  le  dispoaitif  ' 
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•' L'aohetear  a'.  ?&ade  po«,e«.ion  uUle  A  I'wootitre  des  tiers"  de  I'art:  1571  • 

20   Le  Code  n^dique  pas  h  mode  de  fflgnificatioQ  dans  le  oas  du  d<5biteur 
absentj  mais  U  indiquo  bien  la  mani6r^,^q  rassigoer;  art  68  C  P  KJ  ■  . 
-8o.  Iln'obligo  pas  A^Tcprdgistrement  do  la  significaUon  du  ttanLrfc  nn*. 
^   coD8tater,qu'il,leoe8sionnaire,a7a^„e.«en««t7e.       "%'*^"  *'»"'f?^' !«>» 
4o.  L'art.  2127  tt'exige  pas  la  significatidn  du  transiidrt  •  It  ,1}* «.  „'    j.  u 

transpprt.     Or/o«r«tr,e,«-,.<,nr/?er  «n  aete  A  quelqu'ua  soot  dc«z  choses  bien 
dj^rentes;  M..  ,.  un  aete,  c,t  le  «,a.ettrc' tfune  m'l  6  r^utre.  .^3  eTdrerr 
.      d aete ;  n,a.s ^gnifier  un  aete  comporto  I'obligation  de  ne  fair^cetto  IniZ 
uon  m  avanP  n.  aj^ris  telle  hen™  d«  jour ;  mais  dans  un  iemps  J^r^^^lZ 

imr  dent  pour.en  faire  I9  prcuve;  le  mot  foumir  n'est  ewpW  aue  danir  eotte 
^  circojstance  par  les  deu, codes;  ils  se  sont  toujouts  se^viXmot^lfZ^t^ 
quand  .1  sW  agi  de  faire  connaitro^n  apte  ou  pi^c<<dd  i  quelqul  ^^  '  ^ 

60.  Sija  detteavait  <5t^  pa^e  au  cddittt  .vaiitd^avoir  dt^  transportde  au 
ces^onna.re.par'en^treme^d^  transports  si^ko.i,oi,lI^t^Z 
le  cas  ^ctuel,  Taction  du  tier^  d^tenteur  4urait  dt^"  ^^epfr  dirWe  ^^u 
cessionnaire,  art.2148,-|149,21^.  -         "^  ^ '^^'^ '^'"^  *e 

^jMt  tf^Z  T""^  ^"^^^^  «?  cessionnaiFSfapr^*  sigiSfication  du 
^  enrdg^trd,   ^^^  m  ^   i^  .«„rait^  ,^  ,^,,,,„, 

:  :^.Tant  q^a^ns^ptfon  Se  PhypothOqib  n'a  pas^td  d<<S,atKde  p^r  sa  radiation   ' 
*^  Ips  Registres  du  Rdgistrateur ,  bile  est  cens^e  due,  a^  700  C  P  C    2' 

cr.pt.onc  lenrdg.strementdutra„sport,.q«rdtaieoialo«i„eonl«s.    - 

^ance  .aurait  dtd  pay^  ai»  eessionpair^  fit.  70a  Q*  P.  G.)  W  a^L  nid  c^/ 
dro^  iu^ofinaire  faute  de  signiBe^ionidu  trSnspoJt:  "      'W-^^^        ^     ■ 

^^P^  d^:|«  C«»'^-%drieure  en  Re™ioi,k4oi.d«>y^  ne 

porrait  pas  reeopnaitr^^ucessionnaire  hp<f^s.ionuHied'une  dette  d^L^m 
L «b?entj"puisqu^la  8.gnifieation.du  transport  ne  poumii  fas  en  gtreJ-aite!      '  - 
si-TlSli?;  T '  •'""*«^  1*^  35  Viefr:^h.p  6,^t.  3,  indiete  le  -^ode  4e 
?S?^!^    .  transport  e^  vortu  de,  l^.  1571,  au  ddbitepr  abseVt,  ainsi      , 
,-.  '"^T^^tahon  de  l'art.  2127,  a ^<igtrefiuted^8le  m8me  sens,  par  la^^orittf 
.     de  la  Cour  d'appel  et  par  notre^  L^islatiire* .  f  f  "    " 

1  a^i  qu  9lle  I  expnme  par  «,n  jugement  du  6  ma»  1872,  dont  .suit  les.  cor^d^ 

'    iiPf^^^^^^'''''^^'^^*^  thisokuseen'r  " 

lI^    .     ^l^^J^^baska^  Md  tha^th^grounaa_>nd  motifs  set  ouTkTthe    '' "   " 
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oauMby  the  Oottrt  of  Renew.-at  Quebec, x,n  the  28th  June,  1871.  with  ooste. 
/>.,«e„^.e«..6«,  ;  Honorable  Mr.  jiistice  Oafon,  Honorable  Mr.  justice  bC 
G:  L.  Pamud,  pour  I'appelanf.     \      ^     .    '  Jugejuent  renverstf. 

"     ^    (■•*••?•)  ■      ■\  :^A  "     ' 

IOR\(rOORT,  1870. 

lEAL,  ^VBMBER,  1870,  ' 

am  TORlRji|jOE,  J. 

^« />ar<«  on  application  of  Jeramc  (7aye»,W 

.  ^^^     ;^*«^«r''««<  Prosecutors,  ai^JbAn p. ;Sexto»,  RecorderT      ^ 

Pee  Gu*iAM.-This  case  is  before  the  Court  on  a  motion  of'  t|>e  petitioner 

^amotionof  fte  prosecutors,  the  Corporation  of  Montreal,  to  quash  »  writ  of 
ffr;."  /T^'''!;''"**'«^»'^*«°«¥T lodged  agail 
before  the  Recorder's  Court,  that  te  had  on  the  i7tfi  June  obstructed  St.  L^n 
street,  m  the  City  of  Montreal,  by  depositings  firewood  on  th6  street  without 
iTT^^rr^  *•/ r*^  ^"^  permission  of  tl^e  City  Inspector.  The  defendant 
pleaded  to  th«  cotnplamt  that  the  Corporation  had  never  been  proprietors  or  in  ' 

■    ?°'!^'T     ?*  ^"^^"^^^  '*'""'  *"'""'*  S'-  ^^-^  "f  ««*.  which  h|»d"  never  Ln  » 
l^w-  "^*^*  T'**'  "^  '*'"**'  '^**  ^'*^y  P«'  homologated ;  that  the  Board " 

not  a  p,bho  street ;  and  the  defendant  is  not  guilty  in  the  mannef  and  formes 
<!omplained.  ■  - 

The  defendant  was  fined  $20  and  costs.  •  -  l- 

Mamel,  for  the  petitioner.^ontended  that  ftom  the  moment  that  the  dLtion 
^f  property  was  raued,^the  Reoorder  was  ousted  of  his  jurisdiction,  and  that  the 
€.  8.  C,  chap.  91,  g.  46,  should  apply.  '  '         '      ,. 

nenlin,  for  the  Corporation,  cited  1  L.  C.  Jur.  162,  In  re  Ira  Gould  .        .  '■' 
I'EB  CTOtAM.-It  has  always  been  held  as  a  maxim,  that  wher«  the  title  to 
property  is  m  queshoo,  the  exercise  of  a  summary  juriajlotion  by  justices  of 
•       iST  'I  n  ;  ^"^'^  '"  Gonviofions,  p.-  13T.  Bu  th«  claiin  of  title  miist  be 
on^  behalf  of  the  defendant  qj-  those  thr<n,gb  whom  he  claims,  and  he  cannot  set  «p 
a^w^^^^Corawell  V.  Sanders,  3  B.&S.,  206.  Further,^  has  been  laid  down  ii   . 
re  Ira  Go^uld,  1  L.  C ,/ ,  162,  <J»e  Court  cannot  enter  i.to  the  questfon^of  jurisdio- 
f  ?°  from  aie  Harder  being  specially  exempted  |>y8tatute  from th"ei4|igation  6f  ' 
^Dg  evrfenoe  i»^ijting.  The^  motion  of  the  petitioner.wUl  thereWwi.  wd   '' 
«»e  motion  to  qua*  the  oertiiorari  must  l?e  granted,  "        '   '  „     :, 

,  i>KAo»i«Z  <fe  i8afnw«fe,  for  p0<ii^oner.         »         /  ".'-",•',      .i 
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M0WTRBAJi,VT4tl  DKtlEMBER,  1876.  J 

'  C&mm  TOBBANOE,  J. 

■.,■  .      No.   3883.       '■      , 

f^ry  &  \ir  \B.  Planumdon  et  al 

""*Ti'  7«k'*  V"5*»''"*  »»"  no  'nterart  to  dlMTow  or  right  to  quMtlon  the  power  or.utho'r- 
.1^  of  the  .ttorney  ad  litem  of  the  pWnUff  to  Bring  ..^.otjon."  •       '    *'«'  P*"^«  or.uthor- 

'        hl'i!.!!^  'JI^.*'"."  declaration  allege  that  the  female  plalntriT  h  duly  authorizM  by  her 

Peb  CCBUM—Tiie  defendants  met  the  actiftn  by  an  exception  d  la  form:- 
..which  alleged  inter  alia  that  the  female  plaintiff  F«s«ommune  en  biens  with  heJ 
huBband,  but  hSd  insUtuted  the^  action  without  his  authorization  although  such 
authomation  wa,  all^d  in  the  deolaratiou  atid,  in  the  writ  of  summona.  . 
The  plaintiffs  have  demurred  to  the  exception  &  'la  forme  :■      •  v 

1.    Because  it  appears  by  the  writ  of  summons,  that  the  female  plalntitf' 
was  anthQimed.fo  bring  the  action.  ••  ^  -■  . 

1*^12.    Because  inlaw  the  defendants  feave  no  interest  and  are  not  admissible 
to  disavow  the  attorneys  ad  litem  of  the  female,  plaintiff  authorized  by  her  hus- 
band,  and  of  the.8aid  husband  for  the  purpose  of  aithorizing  his  said^ife 
The  Court  was  with  the  plaintiff,  and  maintained  thp  di/en,e  en  droit  "con- 
sidenngthatit  j^pears  by  the  pleadings  in  this  caus^n*  by  the  said  exception, 
^  and  It  i8«iegea  by  said  exception,  that  the  writ  of  summons  add  declai^tion 
Mrl  ""^  ««»».*fi«'%|l«  plaintiff  was  auth^ed^  by  her  saii  busbaOd  to  bring 
[        tie  present  «ptw)n;rand  «  oonsideiiflg'thaC  tilfeleferidiints  are' wi^out  inter- ' 
est  to  disavow  the  attorneys  dd  litem  ef  the>laintiflRJ,  and  have  no  power  to 

"quration  the  power  or  authority  of  the  8d4  atlWbeys  4  ;tW"-*'i:i^e^^^^ 
l^jSwnjMon,  6L.O.R.,311.  '  it  ,  • 

J.  6.  i)' Amour,  for  defendants.        ^      ,       J)    <     ' 

»    :;  V   ^suPBRlojl COURT,  1^70.  ;  '  .       J^^-  .-'■ 

■■--::;^-':;^v"-"  *''"-;..."■.;     "  "'       No. aw  '  '     ^]^ 

'   • ,"  ™^^y  ^-  Si^vXt  d^  Av^reuille,  defendant,  and  the  same  onposant 

^ii*:-flfcat  at  leartelglit  dayanoticepf  a8ia«6ripttQn  Wujt  li«girei.«»r*,^fe  anrbMiii>..t  t^ 

'.<    .Munetune.'  -„  .  .,      /'\.  •:>         .  -       .  "„         i. 

mravU,  for  thfe  opposant,  adced  diat  the  itiBCription  for  enquete  and  bearine 
.OBtheriltfiiabejlisoIiajtged.       '  =.  •'  '  '    >S         '■ 

«■      />u%atne7, « o6n<^.        •  "^  .  e  ■   '\ 

Tlw.  Court  disohaiigfed  flie  inscription  on  the  gii>und  that  sufficientnotice  had 
- ?t^^*  C.  C,  P.  235  requijing  8  ^ays,  c^ing  Shuter  v.  Guyon,  5i,  C. 
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SUPERIOR  COURT,  '1876 


;1f 


1^1 


•¥; 


SUPERIOR  COURT,  ^870 

I  .^'O^TREAL,  3l8T  OCTOBER!  181^.  .  .* 

Coram  ToRBANOB,  J.| 

■■'Ho.  2242.        ■■"     '    ■       '   ■■       < 

^!/te  e^qnnlit6  vji.  Ljftich  et  &].    .^  /       /  , 

H«LD    T.  ..„  K*=Ar,  AcrioN--,Tuai8DrcTioN.       -^ 

pj'c::^rr^^^'^"'^=^"- 


;4: 


I/- 


'l:  .\ 


^     .solvent  estate  of  William  r.JmTf  n  ^l»»"ty  of  assjgnec 

Beau^afnois.    The  eonclusinn    f  T^    f  ,  Oriystown,  In  the  Dirtrict  of 

sale  .4  forth  1 J  ho Tfe^^^^  rf«J^«  t'l»t  certaia. deeds  of 

fraudulent,  nn^^i^^  ^''"k  ",  f.  ""'  T  ^''^^-  ^-»>«t^^ :«°d      , 

first  question  submitted  tl  ti,a  kur  iTa  aLs3       'T-^^  *^''«  ' 

four  delb,;^a„ts  in  the  X^th^I^^^^^^^J-^  There'arC 

.^^nib«?rson,  both  of  New  York  X  P  ,  ^''T  7-'^^°'^  """^  William 

ib  the,Dislrietof  BerhiS;^fdTro    "t^^^ 
•  .  in,«.e  same  Distrief  Jo  ,  Sn?!  J    '""'     ""f  '^  '^"'  '^"^  '^  i>«rfiam  ■ 
^:  in  L  District  cJf  Monl^S!  ^""1^;""  '^^^  ^4;^^*^  tlj.  W,^  of  Summon;" 

The  dcfondan^  KokVt  Y.,Iivrfch  tVillinm  pA  ,  m.        " 

y  ■  were  ^t  served,  but  were^dl^dTw  TT  T^"''^""  ^"'i  Thomas  Phillips 
V  v.-  Lyneh  and  Jol^O^Sl^         ^Tf  *"     ^he  defendants. -Rob^ - 

■taihe  nVife- of  the  Unction  fchnfL  -^     i^    •^'*^'*^^   >Lynoh  pleaded  ■ 

,  deelaration! and  thar^L til    ""Vrn ''"''"  ¥ts . stated  In. the  " 
Quobee,^anLiso  t:^aS^S,  ^Z  U^/  '7''''  ^  %  Provi„ce-of  • 
,    the  residenee  of  Willi&cS      3  tt   1  f'      '  ''-  P  *''"  ""'^''^^  ^ 
X       John  eunni.^,ham.&  no  SJ^^^  ^'^^f 'g^ent  to  fiim  v^s  null.;  ', 

:;^.o.th.m|,^^^^ 

dispute.is  situated."        '     -•  T        -^ ^^'^'^  '^^^'"'^  the  o^ec,t  in 

CoitT;?^"?'     V^"  ^"'^  "^'t--  they  iouldi.ll  be"  £^ned  1 
Cour^  of  the'^place  where  the  objeet  in  disple  is  situat^  '•  ^         ' 
"  m  mixed  actions  before  the  Oonrf  nf  li.^  J'l         iJ-  "  . 

iiave  been  instituted  in  the  Drt,fr;o*"«f  n/ ■  L        •        r'yji^    -me  action  _ 

The  plaintiff  denledttt^htllfc^^^^  .; 

was  <raived  by  kis  pleading  to  the  nieri  J  t1  Sort  itd!;^  '  ^"''*''" 
tbis  question  of  jurisdietion.  If  hadLi  waiv^"  fe  ^""1  "^'^ 
nQt«^einc<^«nu?ZtY|.    '  ^^  ^    I        \  "K«^«  of  the  oode  Was 

;- ts  the  present  aqtion  real?  tTh^XcieA^ 
actlQDH  r<?ftlM  '  ■     "  ' 


^f .  r  ,.■  <-  ■^.at>c^u.fati:g:ai£;^^^ : 


,      di^ts  SOT  Jes  choses. " 
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SUPERIOR  COURT,  1870. 


,.»5*"' 


7t: 


Prtolan  Comm  on  tl,e  Institutes  of  Justinian,  Vol.  2,  p.  463r,  sa^s  :  "  L'actiou" 

,f  "^«;.fn««»l,««toelieparlaquelle  le  demandeur  soutient  qu'il  a,  a&trao- 

.  -tion  Mte  de  toute  autw  personne,  la  ftoultd  de  disposer  d'uneUose,  i)rporeUe 

OH  incoiporelle,  ou  ij'en  tirer  plus  ou  moins  largement  profit   ^*  *     .^ 
^         Si  nous  avons  besoin  d'intepter  I'aotiOn,  o'est  ^nwque  notre  droit  est  m^- 
..Jf-^V^^        .et  ^stacle,  et  qu'il  laut  r^ourir  .  la  jusUce  pour' 

ac.!::  isTTit!^'^ ''^  *"  ^^^  ""^  7^^  '^'  «^"*  *^«  p--^ 

r!^*  ^«  9M««ti^ 'b^  waived  bythe  appearance  of  the  two  defendants, 
e^ir?  "^^^^^^  CunniBg^afi,-withaat  their  fyling  a  declinatory 

iuSlr"'"'  r^  ^  ""f"^^'  ""  ^""'«  '•    "^  ^ttserti  of  Wtie»  <*fe  give 

™«     "kT  '"  W''°t»ng':«f«e  ma^m^.    It  cai^ipniy  confer  it  when  mere 

•  l^r .K  ^^'  "«.'°^«''«d,  dr>whc,^-  a  defendantifl  Ld  before  another  judge 

^n  the  one  of  his  domicile,  ^^nd  he^  nevertheless  appears  and  plftpds  to  ^he 

■^'  2r^i^  4o^otplead  at  all.     When  jurisdiction  is  Wanting  ;atS^  rmteric. 

MontZ     "      ""-^  ".  ''•^'^''  *°  ""^'^  ^*-     N«''  '«  thelp^rior  Court  af 

^^ontreal  incompetent  Jraoond  mat^rice  to  take  cognizance  of  ah.action  claiV 

.-wgr^  estete  ,n.thp  District  of  Beauhamois  ?  jp-lie  Court  here  is  competent 

>  tok?  o^n.?anee  of  re^  actions  generally,  ^nd^f  therefore  competent,  mione 

imteruB,  to  toke^cegnizance  of  the  pfesenli  action  claiming  m  immoveable  in 

he  District  of  ^eauharnois.  ^  The  authors  would  appear  to  be  of  opinion  that 

'   ttbu'^n^lf  •:^^*''  ""^"^  •"  *^^  ^^^^  ^''^^  question, 'whether  the 
t„bund«.eithe^relatively  or  absolutely' incQmpetek.  '  If  this  Court  be  only 

ir^f  ^r^*""*^  **'°  objection  has  been  waived;  if  ,it  be  absolutely 
incompetent,  then  1,0  acquiescence  b|  waiver  of  parties  could  give  jurisdiction. 
_^hoiniw.Des  Manures  inhis  cfriptaentary  on  A?t.  170  of  the  C.  C.  P.  of 
.  Frjce,  says.  ''Mllis  Bon^ment  ddterminei-  si  .un  tribunal  est  incompetent  4 

raisonde  la mati^re;  ou«i  I'incomp^tence  n'estque'relative  ?  Cen'est  pas  toujour 
une  question  facile  H  r^soudre  Nous  estimons  que  la  solution  depend  du  point 
Wir  SI  I'attnbuaon  de  r^re'a  ^td  laite  principalement  dai^rrint^rrdes 
f ?r'^!?r  .  »««n.p^tence  n'estque  relative, o^ si elMient  principalement" 
Vi!^Zf  ^  !*""'  °"  ^  ^'"^'''  hi^rarchique  de^  pouvoirs,  auxquels  «as 
lincomp^tenfle^ntdnasondeJamati^rcetabsolue  Tom.l.p.322 
Ro^on„«  fcip  a,mm6ntar^  m  th*  (^  of  F^oc^dure  in  Pratao;,   Art. 

2„.  "■  '  P,*^^'T^  ""  ^"  Incompetence  h  rm^n  de  la  perseonej 
ratu^ne  personam,  lot»qne  le  d^Jfendeur  est  oiuJ  devant  ^  atltrfe  tcTbttnargi^ 
«ew  qui  dou.conn^ltr*  de  1*  cau§e,  Wen  que  les  cause,  de'Jrf'm&Jne  natL 
«  Pl«^  dans  le.  ifttributions  d^  ce^tribun^l^  M^  Iku  m^^  de 
p^emidre  mst*.^  p««t  o«ft«aitre.de  totttertes  pffdrte  divilfis  •  ftwi^i  I'^fiiS,^ 
^tpersonneHe^die  d.H  gtre  ^rt^e ^nt  letk^unaBu^Oodcife  duSfeE^ 

,  ^   ^    '^''  '"'  ^"^^  Stte.,p9rt^  devant  Ip  S,„<!  da  lie,  o.^  I'objet 
^J^^mHii^    si.elleestmi»t>.d.,.n>W...^....£.  ?'  ^        •»'' 


Whyli' 
I'jraoii. 


-M. 


;!• 


k    „ 


domicUo-dtt  d^fciijeig:^ 


^  pa  af^;»t«.ti6n  de  I'objet  litigfe.^.    Si  .4o^  ^s  c«i  trol*  oaa,  le  ^^^^ 
m^td  devant  un  autre  tribMufl  que^fi^i  todiqu6,par  i.  Jpi,  tfpoary*  i^opw!^ 
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CIRCUIT  COURT,  1§71. 


0  ddol.nato.re  f  maiB  comme  cetto  indication  cat  touUsdans  pon  int<Jr6t,  il  dem 
Jo^irc  m  Im^nehtU,  c'est-A-dire  avant  toutea  exccpi  et  ddfenw.."  , 

should  have  fylcd  i  declinatory  oxcoptign  within  the  delays  if  he  wi^cd  to/ 
objection"  '"  ^'    ''""'""■'  ''"'""*  ''"^^"^  ^«"*' »«'  *'  ^  »  woivrof  the/" 


objection.  \ 

W.  If.  Keri;  for  dcfenaaftt  Lyneh. 
^J,  A.  jerkins,  for  defendWCunninghaip^f^ 


Ja'dgmont  for  plaint^.  „ 


^ 


-4- 


"i>ii>i»i 


■-^-- 


erucViT  COURT,  isnTt) 


-\, 


>. 


I     ,;      .  ;  '^  MOkTKEik,  28  FEJlRCARYi  mi. 

;.      '       •  r;      '        '     CWnAl  ToKBAtJCE,  J.  '•     '£ 

.    \no.  ^l4'  ^' 

^  .V.i:c«„a«  vs.  M.Ht.,  .t-  ^«r«f«  m  «„  faux  v«.  ;»J.i:«^„„  D^ft.  on  faux. 

hIII^/'^V''^'^'"''^  "P""  "  ^"^  «f  lease  madl  by  Wnnn  favorof  And^' 

Ua^^^fr::?^'''^^^''''^''''''  ^*""«^«««d  tothepklntiffbyder^f' 
transfer  of  date  27th  Oetobcr.  1869  (P.  E.  Normandeau,  N  P.)    The  Dllint.ff 

^.^.tlc.alle^th„t„cop>  of  the  deed  of  transfer  wL  d^£^d 
ril^^^"*^  T  ''''  3rd  November.  18C9.  In  proof  of  this  llll^iou, 
the  pla.nt  ff  produced  a  eo^y  of  tbe  transfer  «nd  me  of  si^nifioatiop^  Vhe 

^b*t«on  of  the  8ft,<J  pr«Jtendea,rignifio.tion  of  transit  &  wWohlt  is  «S 

•     ^^i::^^'^'^'''^'"^'^^^'^^^^^  the  said  Jo^pS 
'^  h.a  copy  of  *he  9.gn,fica^ioa  of  said  transfer  is  false,  namely  "the  words  in  iM 

I     f^''«^^"t^nticoopyofsaid8ignification.'^a«dWso„a<^ 

,         of.  the  sAid^Jgn.8cM,on  of  said  transfO,  as  he  falsely^sta^  in  said  riteS 
^-^  that  he  did,  a^  tS^  |bo,3.idde.d  of'ignlLioi  <^S2l 
^  intrufe  and  false  .n  that  respefet.'*  3 

,       TheJefendant ;.»:^«x  dtm^t^6l,^,  ihf>myimde  /^i'^i^ms^Wm.^ 

.^a,nt.ff  e«/«^a=  a^copy  ftf  the  ^^ed  of  8ig«ifioation  ofM  »Attf,^ox.  Becasse 

.  /ffeewprd,mp«gned  as  folse  constitutes  a  mere  surplusage."    1  W      '^^::  . 

"^a,  in  sp^Ort  of  demurrer  eit«at!.C.  1671.    TlopIoiglTente,  b.  109 
A^  Denisart  w.  %x  principal  p.  462.     '       .  '      f'.  '     ^ 

McGotd,  forvUntmeh/amc^mZQt.  Coftt.  Art.  mi^-^iv^-'''' 
J'he  Court  dismissed  the  aninrer  in  law.         :,  ;     V     ^       ' 

.Jy.  JfeCWi fOT  plaintiff e» '/d^.  '  ■  V'/''-'''''s';'  r'  ;!''  >'.':■„;■, 

-<?m>wirrf*  JOi^flti,  for  defendant  m  Aitt!.  '  'V         -Cr 


:^a:;agL:^£rv.  ^..'^^^^u.u.v a.^h>.«> 


V-  I.      ..'.  '^       imu^iMimii Ill4ttu*ny.  out  the  ul. 

*.B  e^,l„d.  .mmmi^,  Mackay.y..  3ttt  Jfi^brwl 
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OOUR  DU  BANC  DE  LAXrEINE,  1870. 
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'       COUR  DU  BANC  DK  LA  RfilNE,  1870. 
En  ApJI^  ■"     -. 

MONTREAL,  10  SEPTEMBRE  18;o. 

Cbretm  Oaron,  J,  DauMMOND,  J.,  Badglev,  J.,  Mo«,  J. 


No.  9.  -'-^ 

PIERllE  HlTHrBR, 

{■D^tndtur  en  'Cour  Jn/irieun,) 

;Wf  ■„;  ^: _• ■    ;..■ 


■  ■  HENRY  THOMas,     '    \  ^     ;  AprjLAST ; 

Juoi  :-lo.  ^e  milvtnt  1p.  .ll,po«ltlons  do  vmHU,  80  du  r«,i-  ^„  ..     , .  ^''"''* 

par  Mtte  pn»u«aoD,  .  «^(  fe  iufej  „„   f.?^  tT' j   ,  '""T".  ««»""< 
I.  pro».n.««.  «.  le  b,U„,  r«rftwttl\u  „°?"  "  '"' "  '*^'  *■"*• 

"!.  *l?*:^.'*'  ^<^'-  **•  ^'-  =  "I>»n«  tonte  ^Vmu  tooMt  \m,  i^;- i'"^!Iir~^ 


SSk 


<1 


jiit; 


^.^^ 


<^;i' 


80 


COUR  DU  BANC  DE  LA  BEINB,  1870. 


\    V> 


Sthler 
•t 

TIlOIBM. 


■-•* 


/ 


»  1-.    " 


'•1; 


18  Janvier  veille  dq  jugement,  il  a'est  d^sistd  volontalwment  de  oette  eicent  J 

tt  aorel,  Lorangor,  J^  est  oommo  suit :—  '  v*   '"/ 

"La  Cour,  ayant  entendu  le  deinandour  par  i)„  avocat,,le  d<?|endour  ayant 

Kcquoto  produito  4  1  eocontro  du  rapport  do  rhuisHior  dcrif  a«  dos  du  Brof 

21  jum  dormer  et  sur  la  balanoo  da  2"  ddoe«.bro  derBicr  ot  los  d^pdu»  dl«traHs 

-     "^a  M.  Germain,  Procureur  du  demandeur."  '  »  niHwiim 

L'appolant  exposait  ainsi^sa  cause  dans  son  factum  •—  ^'      ' 

^  lo.  La  procuration  donAdo  par  I'appclant  4  Adolphe  Oermain'qot  k  ^4  le 

-    b.llet  pour  I'appelant.  n',5tjnt  pa«  valable  commo  aL  notari,  oa  WaS«! 

t^a  o.n ;  que  1  appelant  y  a  ^pos6  sa  marque  et  que  le  tdmftinjpvant  qui  aX 
ST-"-'  ^-•S"^-S^--del>ppelant.^^^.^^^^^     2^!;, 

vantn A?"ll  "' '!  P«X'«™«on  en  question,  dtant  oppose  L  I'appelant,  et  ser- 
vant  de  bSsc  A  la  prdsente  action,  I'appelant'  Stait  tenu  de  les  di^a^Ze^/lrn^Ue. 
-  «A  do  la  man.dro  rdgide  par  lo  Code  de  Procddurc  Civile  (article  145  070) 
Code'  ch")  ^""''"^  ^"»««i«'vcntfitre  tenus  pour  reconnu^.    (Article  1223  da 

mJd'^'v-nf ''  '?  ^".  ^"^'  de  P.p,^dumCivile,^exige,  i^ur  k  dA,areu/or. 

tUfZ  '!  ""*"■"  '  f'  sous  s6ingpriv6,  faisant.la  b^Je  d'une  action  que 

'      If  ^       .  ^^r  '^^'^^^  ^°  ^'^S'^^on,  accpmpagnd  d'une  ddpos  tin 

pa.  vrat;  qu  il  n  a  pas  consenti  tel  dcrit  et  que  sa Signature  on  oelles  des  p^ 
sonnes  qui  I'ontsign*?  mnt  wntre/aites.  ;  ^ 

IrilS  o?iS"t'"'. "'  ^"^"^'^  tef  Plaidoy^r,  ai^cbmpagb^  de  telle  deposition,  le 

iZ^^lZ        "'"""""  P°"'^ ''™'  *="  'T"  "^^  ''"ti^l*  1223  du  Code  Civil  et 

"ZZ^!''    ''"^'''^''^''^'^^-    Enyertudeoesdeuxdernl! 
.  ^^  e  demandeur  n>t  tenudo  faire  aucunepreuve  y«fa,.y«.pour  prendre 

ja^mettt,lorsqoe  I'aotaon  MtTSsdfe  sur  un  billet.      " 

smtnn»  f"^ ''  TT"^'  ''"PP"^'"*  "^""^  •**'PP"™  mais  n'ay»t  pas-d^avau^ 
.^antja  lo^  lea  dcr»t.  so«s  «ing  prives,  sur  lesquels  il  est  po««,ivi,  ot  ayant 

^rSlvf  ntf^'  ;nd.q.ee»p.r  laid  pour  d^savouer /prmelle^lZ 
„4cntfi  qui!*mt  ^  b«8e  de  la  presente  action. 

I^in^m«  exfidBaib  ainsi  M^cauae  dans  son  factum  — ■       '       •    <*      •   '    '^^ 
-Le  billeit^tii  fait  la  bSse  de  I'article  n'est  pas  sign^  du  d^fendeur,  quV  appa- 


Ml 


-FKrI|.e8t  8lgtt6  par  M.  (iemaiSTTSSarde  ,  ■;iras"lo5ht  ha, 


r-^^ .*-t- 


.:4^ 


♦. . 


II  « 


'4^-.''''.    ' 


?    \( 


.«\ 


* 

«: 

,i          ."-1 

» 

-ii---- .'.' .1     . 

■#    '■  :       •■■ 

;  A 


■:-'.u'^'L::':j'\:[''  '■;''':" 


^KRl9»:i^ptt,  18U 


-^^  81 

l-ppolant.  Et  II  n'y  a  p„.  do,t,ll«  p«H,aratioTlo  S'  7/  "*  ?"  ""'"  '^^ 
Caron  pe  peut  «ppe,or  d«  co  „om  la  doou.„Je  at^^  ^^'«'' 

blauo  do  procuration  noturide  sou-  I,.  .:      .        ,  wll6i^,|^„  n'est  qu'ua 

oin  dont  on  n'a  pas  „.0mo  prouvd  iSaturo     *"  "  """'  ^«  P'*^*'^'"'"  ^'^' 

LcjugomontdeJaCour  Inftridnrn  n-*  J   '    •    . 
i!trc  infirmd  ot  cm6.  "       ""^  ^""^  •"^S«««'r,^iUdg»I  <,t  t.uj,  et  doit 

h  ^>.-S'i:!i;i:x^;i;;^ ""''"  ^^"^  «uo«„cVouvc  d^  ^6^^,^ 

L".  Cour  d!Appol  ayant  enton.lu  los  purties  «„r  I        -  ,      , 
"Ppcl,  a  ronvcr«d  lojugomont  final  d}  uT      I       ^^'^i^o  de  la  cause  cnN 
suit .-         „  •'  "  "^^  «""'  ^«  '«  Co«r  de  prcuicVc  instance  com.«^^ 

The  Court  ***  coimi.?ni.;«„  ♦!   *  .1  '  »    «       " 

;tion  .entio„«,. ,,  virtu!:H^:;rpC:::i::r^^       '^^a, 

wa«  «.Kned  for  the  aaid  Appellant  hy  A  ZlZ^  '"' '  "?""• '"  *'''«  °"u«o 

the  said  AppollUrtt  as  aCod  and  «llt,d    ^  IS  1^'^'  '"  '''"'  «'^-'  «>' 
;  P™H  «nd  the  authority  of  said  A  O^    "^'"^  "     "^•''''"''"*'""- '"»«  °»>tJ»*'i 
lant  has  not  boon  establifhS  in  t^t     ""  "  ""'  ' -^'"'^^^^  ^'"^  ^'^  Appel 

Considering  that  the  said  ^at^toiyprcsumntioiM!^^    '  ,•.. 
to  ptomissoiy  notes,  dcos  not  oxtcdd  t^rZcuM      '^'*^  '^ ''''  ^'«"**»'°' 
virtue  thereof,  sueh  ■  attgrney  is  Jh.r  IT^^''' ^''''  of  attorney,  by ! 
jlM  ».korsthe..f.  \Z  l^t^^Sr^'^'^^y  -^«  ^or'tho 
,  ^red  in  this  cause  by  the^periofS  dtLrat  s'  T  •''  i"'°'"«"*  -"' 
K'cheheu,  on  the  19th  of  January  1870  iht-^         "'"'  "*  ^'^^  ^'^^i^t  ot 
-.do  the  said  judgment.     And  Sml  Jtl   "  J^^^  '^"^'^  «--«  «»nd  k 

,pourts.  ,a«/ei  ,e/*,«r.otV.  T  ^^"''^'  '^*"'°  ^'th  costs  -of  both 

2«  Honorable  Mr.  Justice  ©a^ndissenti-g:^     V    ,.^,..       %' 

rt^^r-^^'^^vo^te.^ 

(P.B.t.) 
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*'®^^^-^^  21"  DECEMBER,  18'72 

.    •  #"v*^     In  Review.       ,■       .-,... 

C.ra*»  MaCKAT,  J.,  ToaaANCE,  J..  fi^AtTDBTf  J 

Xeft^iV  rf,-<  Roflmid  v. 


»<? 


HilD:-.Th.t  an  ln«rlp«on  Ander  C.  C.  P  497  »,., 
t^.  *i^Att  day  fci„on  a  Sunday.        '  ;7^ 

-P»«.?"«i  for  plnintiff,  iuarctf 
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ll^e  ninth  d^y 


iiiubmudh  as^^ 


rwaa  «oughtha^J)eenxendered  on  theiSOthlZ 
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^Judgment  when 
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In  m  eyb.  dwW  n,Il  .„d  ,oid  m,  nol^  h.,i„g  been  produced  Eu  ui 
,  eight  d«ysafl«tthoju(lgiii«t.    r««O.C  P  487*     "  "^ '»^«"n  "»•. 


\ 


Si 


Oirouard  A  I)u^,t$,  for„  pl«intiff. 
yrii/fc/  <fc />e»X<.V/«^,  for  defonJunUi. 
(J.K.)        •        / 


Motion  dMiniiwed. 


"T 


SUPKRIOR  COURT,  1872.' 

,  MONTREAL.  29TnFI>flSRDARV,  1872. 

Coram  BXAUURY,  J.        , 

No,  laas.  r  >■■• 

Duchesnay  et  al.  v8.  Vienne  «fc  Fi«ih«,  oppt. 

(»'is  was  »n  opposition  ajin  d'annulkr,  complaining  that  after  th»  sheriff  had 
commenced  his  proceedings  under  the  writ  of  Vend.  Exp.  de  TmU  bv  nubli 
cation  in  a  certain  newspaper,  the  retuAi  day  of  tH^'writ  h«l  been  'altered  by 
tne  rrothonotary.  i  »:  -•  ' 

J^W  rt"  f"^^"^^-  ^'^  T  ""'*  "^  "'""'"""«  *•»«  »''«"ff.)  that  were  th, 
8her  ff  «j|„ned  «,  a  witness  he  would  attest,  that  the  .Iteration  w«-  bo  made, 

-^    I^  ^enewspapej:  having  ceased  to  be  published  after  the  first  advertise! 

^Wt,  he  had  sent  bael^lhe  writ  to  the  Prothonotary,  who  extended  the  return 
day  and  hen  returned  it  to  the  sheriff,  and  that  after  the  writ  was  so  amended 
he  made  the  necessary  pubheations  in  anotherN^wspa^fi'.  And  the  admission 
was  given  .n  h.s  form,  under  the  express  reservation  of  u%ing  the  necessitv 
of  an  inscription  fra/awk  »  uovoowy 

The  plaintiffs  contend^^x^at  the  alteration  itself  did  not  nullify  the  writ  o» 
the  pftH^dings  thereon,  iodW  any  circumstances,  that  without  an  inscrip 
tiop  c«/a«»  the  wnt  and  proceeds  could  not  be  sot  aside.  , 

Jr^  J7'*<''^»!t  otherwise,  and^iniained  the  opposition,  and  quashed  the 
wnt  iind  all  proceedings  thereunder.      X. 

/)/,w^«    n    •     j.^    *.(     -  T-^^.      Opposition  maintained. 

-Lfonon,  Donon  d;  Geoffnon,  for  fMntifh.        >- 
Carder,  Pominville  &  Bitoumay,  for  opposants. 


(8.  B.) 
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SUPERIOR  COURT,  1872. 


I*f«du  Pwi.  ^®  ^^ffl'^onoe  du  IWfendwr.  ll  est  biea  ttiu  que  i'Art.  48  C.P.O.  porte  quo 
■  •imji  9au/le$  ca$  partieulien  d'exccprfon,  le  bref  d'aasipatioQ  test  adresstf  &  tout 
huissiear,  &o.  Mais  b  forme  35  doante  eu  rapport  aveo  I'Art.  1066,  s'Aiarte 
do  coUo  ifldiquiSq  par  I'art.  48.  II  y  a  aono  ainsi,  lorsqu'il  s'agit  de  la'cour  do 
Circuit,  ca$  particulierd' exception  &  I'art.  48  et  pour  toutos  ces  raifMjrnB,  U 
^  Cour  est  d'opinion  que  I'oxccption  &  la  formo  est  maj  ffliid^e,  et  la  ronvoie  avec 
d^pens.  ,  I  , 

Exceptlofa  iV  la  forme  renvojdo. 
.  B' Amour  et  Bertrand;  pour  Ic  Dcmandeur.     A 

P.  N.Pauz6,  four  hmkmkur^       \       "    ' 


■I 


■       •  SyPERIOR   COURT,  4872.  ' 

;'::.,         MONTREAL,  30tu  JAXlfc^y,  1872.     -       i      -       !  .    -^     ^, 

Curum  MackaYjIJ. 

-     ■  i  , .        .  ;    No.  108.  ■      ■'  ,^    , 

In  the  matter  of  CAar/c«  Legcr  dit  Pariskn,  insolvent,  mi  Andrew  B.  Stewart, 
assignee  J  aud  JpAn  G.  i?tt</uT,  petitioner. 

UBLD:-Th.'it  when  an  assignee  Improitcrly  renispsa  bid  for  rt-al  property  offcrc(Wby  liim  for  sale 
under  the  lus.  Act  of  1809,  ai.d  a.yudges  the  property  to  tlie  previous  bidd^  the  judRe  will 
sot  a-side  the  abjudication  and  order  the  property  to  be  aOjudgod  to  the  party  whose  bid  was 
rejected.  . ,  ■ 

Per  Curiam  :— -This  is  a  petition  to  set  aside  an  adjudication  of  an  immo- 
veable by  an  assignee  under  the  Insolvent  Act.  ' 

tbe  assignee  having  obtained  leave  to  sell  the  property  of  the  insolvent,  the 
Conditions  of  the  sale  v?ere  fixed.  .The  terms  were  one-fourth  cash,  that  L,  on 
the  passing  of  the  deed,  so  that  fifteen  days  were  allowed,  in  fact,  for  the  pro- 
duction of  the  cash.  Two  lots  had  been  adjudged  to  the  |)etitioner,  and  he  had 
bid  for  another  lot  when  he  was  told  that  his  bid  would  not  be  received  unless 
he  paid  one  hundred  dollars  down,  and  when  the  man  represented  that  he  had 
no  money  with  him  not  having  expected  to  be  called  upon  to  pay  immediately, 
the  assignee  adjudged  the  property  to  the  next  neighbour.  I  see  here  improper 
conduct  on  t^  part  f  the  assignee.  He  had  no  right  to  advertise  that  fifteen 
days  would  be  allowed  and  then  demand  cash,  and  I  shall  therefore  set  aside 
'the  adjudioaition  to  Mr.  Cardinal,  the  petitioner's  neighbour,  under  costs  against 
the  assignee  personally.  'it 

The  judgment  was  rendered  accordingly,  and  the  assignee  ordered  to  pass  a 
deed  of  flie  prepay  in  due  form  to  the  petitioner.    -  ,  .  ^ 

/  '  Petition  to  set  aside  adjudication  granted. 

J.  E.  Bureau,  for  petitioner. 

Jettif  JArchamlault  &  Christin,  for  Cardinal,  adjudicataire. 

(8.  B.) 


<^v!^'di'T^^^d^n?^uS^ii^^^^^t-  J8"'  PS,  S°»  Honneuf  le  Jam  BetDdry.  dans  on* 
^^^^^^^  ftmiimhiS% j^Tc" J        JoeephM. Duftaueetal., w. CharlMt.iicAUister 


•j^fpjuo^ 


COUR  DE  CIRCUIT,  1873. 


8S 


/ 


couR  DE  CIRCUIT,  ma. 

,."  SiONTREAL,  22  JANVIER  1873. 

\''\-'-  ._  "-„.■■■?,  ,En  Chambbe.  ■ "     .^  '^ 

/    /      Coram  Mack  ay;  J. 

7  7  I    Ncem.    '-  '■,..''■.■■ 

/  D'Amoiir  et  al.  v».  Bourdon.    C  '• 

^  Jpo.  :-io.  que  I'rfldtyit  pMDdiiit  M  KKflb,  pour  obtenir  Jucement  duit  lei  cqim™,  d*fc„.    » 

Lea  av«,ate  des  dertandeurs  en  oette  cume,  apr^s  avoir  obtenu  jugcmoit  aur 
affidavit  fircnt  taxerjleur  n,^moir6  de  frais  par  le  greffier  qui  refL  de  leur 
accprder  1  honoraire  |tine  cause  par  ddfaut  au  exparte,  mm  aveo  enquSte 

Se  trouyant  1&6.,  1kpr«5sentdrciit  uue  Requgte  h  son  Honneur  le  Juge  Maoka/ 
par  laquelie  . Is  demaiidaieDt^a^dvision  de  leur  m«™  d^  raurni^  A  ee  que 
honoraire  d  une  oa^  r«gl^  .pr^s  enqufito,  Icur  ffit  accord^e.  prtftendant  ««• 
7^  «f"  ^rW  *^**"««  d'enquete,  et  ils  oonoluaient  ^ce  que  leur 
mtooir^  mt  r^yi«J  b  consiJqueBoe  et  qu'il  ffit  ordonn^  et  ddclar^  qu'a  I'avenir 
L„1°T  -^'Tf '•**"''  '"^  ,,„3^  pardtfautou  eayar^e  dans  lesquelles' 
jugement  serait  reidu  ««r  affidavit,  tU  le  n-fime  que  si  tel  jugemout  ^t  ^ttf 
rendu  sur  la  diJposf tion  d'an  ttfmoin  ^n  Cour.  » eui  etc 

Lesautres  Jjg«;  prdsentspartagerent  I'avisde  son  Honneur  le  Juge  Mackay, 
et  la  Requete  fflt /aocordde.  -  1  ;  »       /-"V* 

/>Mmo«r<fe^^r(m<^pourle8demand*urs.       '  t 

SUPERIOR  COURT,  1870.    I 

MONTREAL,  30th  NOVEMBER,  1870i  "* 

Coram  Tobbanoe,  J. 

7"  N0.J629.' 

Pattenaude  v.  Charron. 

H«iD,  in  Mtlon  enjomage,  that  where  •  dlvUton  feoee  HM  extoteW'iii,w.rd.  «f  thi^ 

between  thf  properUe.  to  be  bomie,,  and  one  oflhe  i>trti^*^d^r^T.  f  .""^  ?*^ 

'  francwJent.  publlquementet^MtaqolLrn 'SrtEe^^^^^ 
_^       th.ttheb3.nd.,ybed«wn«Hiordlngto  thta"L'^      '""•'""«"'"'••"»«* 

tU»^?i^"*^*jr?"  ^  *"  action  «,ior«fl^c  "by  wh'ich  the  plaintiff  nrava 

tZl'fZ^T^T  "^  ^^'  ^*''"-  tllandofthe'Sfar'S 
that  of  the  defei^dant  according  to  lav,  and  the  tiUes  of  the  parties.    > 

descriLl  •     7  "'f*\^'>«^«'*'«°  t.y  a  first  plea  aUc^ng  that  heheldliis  land 
Sl^fil"  %  plea  ^y  donation  from  his  father  by  deed  of  date  the  20th 

^eS™  b^fo«  tJSl  ^l*  ?'  ^f  u  "'^'^^  ^'•^  P'^^« '  "^^  «>'  -0"  than  30 
Sf«tl    T^^^^  pnSent  action  the  defendant  has,  «,  well  by 

m^LJ^  T  ""^".■P'*  P«de««0",  possessed  the  land  in  aiest ion  franZ 
ri^^^T"''"""**""""^*'?'*  '''^»'«»*  interruprion,pealbly  anO^ 

L    thT.T   ^    P"?"**'"^^  ^yP'^'Vription  of  30  yews  against  aU  perl 
mn,  that  th|^n>  ^  ,  division  fence  between  the  W  nf  .L  ^.^r^^^^  .^^ 

s  ^  >PBii,,  Vol.  17. 


I'-. 


.,' ^♦  ' 
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SUPERIOR  COURT,  181 


Ti. 

Cbanen. 


^  ♦    «•• 


of  the  dcftndant,  in'dihat  this  fenoo  and  thow  the^  previouily  in  the  same  lien 
have  always  8erve«I«i8  »  line  of  division  between  the  said  lands  for  more  than  30 
years  beforio  the  i^titation  of  this  aiBtion,  and  thil  the  defendant,  his  auteur$  and 
predceessdrs  have  always  possessed  the  land  within  the  limits  fixed  by  the  said 


/ 


fenoe. 

TWprayer  of  the  pl^  was  that  it  be  ordei4d  that  the  homage  be  made  oon- 
foraUble  to  the  possession  which  the  defoftdant,  his  autatn  and  predecessors 
had  as  aforesaid  of  the  land  desoribo^  in  the  plea  and  within  the  limits  of 
possession.  / 

The  second  plea,  in  similar  terqjis  inVoTted  the  ten  years'  presoription.  The 
thir4plea  was  a  (/^/en«e  «n/at^ 

The  plaintiffs  answers  were  generaj',  and  the  parties  went  to  evidence. 

The  defendant  has  proved  his  posafession  for  thirty  years  and  upwards  with  a 
boundary  for  a  division  fence  such  a^  described  in  his  pleas. 

'The  princi^T  question  sjibmittedf  to  the  Court  is  whether  the  bomaffe  is  to 
be  ordered  simply  according  to  th^  titles  or  according  to  the  divbion  fence  sepa- 
rating the  properties.  The  case /f  i?»card,  appellant,  and  La  Fabrique  de  Ui 
paroUie  St.  Jeanne  Franjom  ieChantal,  decided  in  appml  at  Montreal  on 
the  Ml  June,  1868,  has  been  ciM  by  the  defendant  as  in  hisifiivoft^.  It  is  so, 
and  tte  Court  gives  an  order  ii  the  terms  of  the  order  given  in  that^case  by  the 
Court  of  Queen's  Bench.  (1)/  " 

Tie  judgment  was  moftWas  follows:  ;     ,. 

Cour,  aprds  avoir  ei/tendu  les  parties  par  leurs  avocats  sur  le  mtfrite, 
exa^nin^  le  dossier  de  la  prfic6<j[ure  et  sur  le  tout\mftrement  d^lib^r^ ; 

insiderant  que  le  d^endeur,  au  temps  de  I'institution  a&^|ion,  itait 
proprietaire  de  I'immeubte  ddorit  comme  suit,  savior :  "  une.|^^B  et  situ^ 
';  dans  la  dite  Paroisse  ke  Longueuil  fief  Tremblay,  de  la  co^HK  de  trois 
"  arpens  de  front  sur  tr^nte-deux  orpens  Vie  prpfondeur,  plusf  ^  aioins,  tanten 
"front  qu'en  profond^ur,  tenant  par  devant  au  fleuve  S^int  LauAnt,  par 
•'  derriAre  k  Charles  Pattenaude,  d'un  cdUJ  au  Nord-Bst  k  Toussaint  Daignon  et 
4'  de  I'autre  cotd  au  dit  donatear."  ^?t. 

Considtfwnt  que  l/appelant  tant  par  Ini-mdmeque  j»r  ses  auteurs  et  sea  pr^d- 
cesseurs,  ajposfi^dd/le  dit  iiqmeuble  tel  qu'il  ^tait  aotnellement  endofl  pour  plua 
de  trent0  aas  avant  I'inBtitution  de  la  pr^sopte  action,  franohement,  pubUque- 
ment  et  sans  in««iitftation,  et  qu'il  en  avait  par  1&  acquisla  presoription  contre  et 
h  I'i^rd  de  tonjlM  peraonnes  quelconqtitips  et  mfime  i.  I'enoontre  du  demandenr, 
pr^ri^taire  du  terrain  oontign  au  dit  idiineuble. 

Consid^rant  qu'il  ^t  ^tabli  en  picuve  qu'U  existait  untf  ddture^de  division 
eiitre  le^dit  terrain  du  demandeur  et  oelui  dudSfendeur,  laquelle  oldture  et  ceUe 
qui  existait  auparavant  dan^la  inSme  ligne  ont  toujours  servi  de  ligne  de  division 
entre  leslerres  des  parties  en  oe«te  cause  depnis  au  del&  des  dtts  trente  ana  avant 


(1)  AathoriUes  citMl  byappelUot  in  Ritard  k  La  Fabrigiu. 

Pothier,  Soci6t6  n,  233^.  I  -  < 

Tioplong,  PreBcriptiois,  ti.  119. 

Dnranton,  Toifl.  6,n.  380.  '^ 

MUltt,  Bomage,  p.  383.  '     ' 
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Taction  tt  qae  la  dit  d^fendeor  « toujonra  noauM^^  AU^ » '-      7r~^, 


d^ign^  par  les  ditM  oldtarm.  ^^ 

Consid^rant  qae  |«  d^fendeur  a  droit  de  reau<<rir  aat,  I«  .1S#  K„-»  .     . 

W  ddlim,tat.on  des  tern»  des  parties  en  auivant  la  ligne  de  divuriJa  "t  la  Z 
Wure»..nten.nte,i.t.nte  entre  lea  dits  Writogeaje  dit  lK»rnC  alii  t 
e\le  rappor^  d^eelui  a  Itre  rapportd  devant  la  dirCour  8uS Urdlu 
poW  anr  icelai  «tre  ordonntf  ee  que  de  droit  et  vft  an.  \.AleT    '•'»■  "«'•' 
le-Wde  M^laration  A ^^.^:!: T^Zt^Tt^ll:'^^^ 
que^e  dea,ande«r^  nitf  to«B  les  all^gnd.  des  ilaidoyers  ^t,  d?3'feade"    i 
Courordonno  quechaqne  partie  paie  se.  frais  de  I'aetion  et  ql  1«  S  d u 
homage  aoit  diviixSs  entre  les  parties.  ^  **" 

Duhamel  &  RainviUe,  for  plaintiff  .  Bornage  ordered. 

.     ^oreau,  Ouimetdk  Lacotte,  for  defeniaot  -^ 


(J.K.) 


COUR  SUPEEIEURE,  1871.    ,     >^ 
-I  En  RilvMidN.  > 

.  MONTREAL,  29  DEOBMORE  1871.  ^ 

\Coram  Mackat,  Tobbanob,  BBAuDBr,J:J. 

No.  267.        f  '  /'  i 

La  Socm  iV«L«./e  de  Con.tru.Hon  du  DUtrict  de  Ltri^l,  ^;  j^^^ 

Tendon,  ^.h,  >.V?«^^dSu^1,"ii:lSl^^rrp^^^^^^^    '*!!''  '  ''"O""  -» 

d^laisser.  A  ^      *^*  P"  '•  ^o»  d«  ddguerpir  et 

t*  16  ootobre  1869,  la  dema^eressA  aflMnfii  *«♦»-  •  j-   ^.      , 

La  demandcresse  iH)ursd?it  loVd^fendeur  i,«.jon«,»^_/ 
^mentdeoetteortJanco.  "       ^  °°®"  ^'*^"*««««»«  POur  le  reoouw 


"Cfetama. 
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La  Sod^  Tir- 
iMDrate  do 
Cuuttruetloii 

du  DIMrict  U« 
Monlrtkl, 

Tf. 

LahMo, 


^^ 


Ce  jugetnent  Mt  motive  comme  nuit:  "  La  dour,  apr^  avoir  ontonda  les 
"  partlea  pur  leurs  avocuta  sur  le  nitrite  'de  oette  oaus«,  ezaminiS  la  pro«5durc, 
"  pieces  pr<^uitefl>et  preuvc,  et  aur  le  tout  »voir  drfliWrd;  oonsidiJrant  que  la 
"  denianderesso  a  Fait  preuvedea  alld^tions  de  aa  d<Solaration  et  nomm^meritque 
"  le  d^iendcur  lui  doit,  ot  eat  toau  per$onneltement  pourjes  oauacs  etraiaona  en 
"  la  dite  ddolaration,  do  payer  la  sommo  de  £445  ft.  10,  etc.; 

"  Conaid^rant  que  le  ddfondcur  n'a  point  prouv^  les  all^ationa  do  son  eiocp- 
"  tion  p^remptoire,  iaquelle  est  uial  fondde  en  droit  et  en  fait,  oette  Cour  la  d<5- 
"  boute  et  condamne  lo  ddfendeur  d  payer." 

Led^rendour  insorivit  oette  cause  pour  "RdviHion  dovant  troisjugea  &  Mon- 
treal, et  CO  jugement  fat  renverstf  ot  il  est  motive  oonime  suit : — 

"La  Cour  Sup^rieure  si^cant  k  Montreal  prdsentoment  oommo  Gourde 
"  R<^vi8ion,  aynnt  cntcndu  les  parties  pur  leurs  avoouts  respeotifs  sur  lo  jugc- 
"  ment  rendu  par  la  Cour  SuptSrieure  dans  et  pour  le  district  do  Montreal,  le  30 
".de  Janvier  1871  ; 

"  Considtfrant,  quo  pur  I'aote  do  vente  consent!  par  Hypolite  Lanotot,  au 
"  d«3fendcur,  devant  P.  Mathicu,  Notaire,  le  26  de  f(Svrier  1868,  le  dit  d^fendeur 
"  a  achetd  les  terrains  y  d^orits  pour  le  prix  et  somme  de  $3200,  sur  et  en  d^duc- 
, "  tion  duqucl  priz  il  est  stipule  au  dit  acte  qu'il  serti  payd  pour  et  ik  I'aoquit  dtk 
"  vendeurqui  y  consent  &  Is  Soci^td  Pcrmanente  do  Construction  du  district  de 
"  Montreal,  (savoir,  la  demanderesse)  ('obligation  cpnsentieen  sa  faveij^r  par  le  dit 
"Hypolite  Lanctot,  devant  Mtre.  C.  F.  Papineau,  Notaire,  en  date  du  16  Janvier 
"  1867,  ainsi  que  toutes  ajt^s  dettes  hypothdcaires  grdvant  Idgalement  les  dits 
"  emplacements  et  Jegalcment  constitu^s  et  payables,  et  la,  balance  qui  resterait 
"  serait  payde  adivendeur  au  4  son  ordre,  d,  deoiande,  et  que  raoqu<Sreur  se 
'<  rdserva  ndanmoins  le  droit  qu'il  a  par  la  loi,  de  d^guerpir  et  de  d^laisser  les 
"  dits  emplacements  oi-dessus  construits  au  cas  oh  il  le  jugerait  a  propos  ou  &  son 
"  avantage  delefaire; 

"  Consid^ant,  que  I'accepetation  que  la  demanderesse  a  faite  de  cette  indioa- 
"  tion  de  paiement  par  acte  du  16  ootobro  1869,  re§u  devant  Mtre,  L.  N. 
"  DuD)6uchel,  Notaire,  ne  poufoite  6tre  faite  qu'avfeo  la  rdserve  portfe  au  dit  acte 
"  du  15  Janvier  1867,  et  ne  pent  priver  le  ^dfendeitic  du  droit  qu'il  a'est  rdservd 
"  comme  susdit,  que  cette  reserve  est  incompatible  avec  le  bien  direct  ot  per- 
"sonnel  que  la  demanderesse  prdkAid  ezister  de  la  pa?4  i^U  ddfendeur  &  son 
"  dgard,  que  la  demanderesse nepouvait  en  consequence  se  pourvdfr  ainsi  qu'elle 
"  I'a  fait,  par  une  action  personelle  contre  le  dit  defendeur ; 

"  Copsiddrant,  que  la  Cour  Superienre  si^eant  en  premidre  instance,  a  err^ 
"en malntenant  le  dite  action  par  son  juge^ient  du,  30  Janvier  1861,  renrerse 
"  le  dit  jugement  aveo  ddpens,  et  proc^ant  &  rendre  le  jugement  que  1«  Cour 
"  Superienre  aurait  dtk  rendre,  la  Oour  ioi  prdsente  d^boute  la  dite  aetion  de  la 
"  demanderesse  .{(Veo  d^pens.  « 

"*  Action  renvoyee,  Xobbance,  J.,  differanV 

J?on(fy,  avooatde  la  deiiaanderesse. 
Jfailkt,  avpcat  d»^%ide||^.  " 

Autoritds  de  la  demanderesse.  >^  v 

Troplong,  Priv.  et|fyp.  No.  344,  in/ne,  et  p.  813,  C.  C.^ak  1029. 


^f^wiJT.  —  "*  -"ir™'- 
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Sur  10  d«.lt  ,u.  le  d.fendeur  pouv.it  d.l..W quaot  .«.  .„..,  h,p.th^„e,  Uhoou«  ^ 

domanderesBe  sp^ialomoiit  diJsign*,  d.ni  l'.ot«  UnZSlinS. 


mau  non  pas  qnaiit  A  oellode  la  v.„™„,.,.„™bih:  bi 

et  que  le  ddfendeur  n'a  jamais  offert  do  dihiaaer 

Code  Civil,  artn.  1013,  1014, 1015  et  1018 


V 


COURT  OP  QUKEN'S  BENCH,  1871. 
..  (appeal  side.) 

*  MO.VTREAL,  7th  SRPTEMBER,  1871 

ft™™  DCVA.,,  e.J.,C..„»,  J.,  D.»«„„,-,  J.,  B.«„v,  J.,  „„,«,,, 

■'    Noa.       ■     T.-  .     ■    ■■ 

DAME  HENRlETTBftiROWN,  V, 

AND  *  AppattAKT  i 

*  RaVONOIHTI. 

By  DbDmmond,  J.,  that  thn  - j.-,.  _  . 

ada  tlnSe  the  »«lon.  ^^  *"  "*  '^"'''**'  "j'  •'^•'  »«»o»»«  Wboaal  of  Can- 

•  --"-"tj^Vr'pXSnrhJ^hlVi^^^^^ 

held  liable,  was  illegal  WeiKlanto,  and  for  one  only  of  which  the;  eonld  bo 

The  petition  concluded  88  follows  —  ^ 

lestZn  ^tre  requ^nte  condut  ^  ce  que,  vii  lea  affidavits  produito  avec 
an  W*^^  r°'  ""  ^"^  '^^  ifo«dim«,,  adressd  aux  dits  dtfendeulJ^ 
q«  U  aoit  ordonn^  et  enjoint  .ux  dits  d^fendeu™,  sur  paiement^f/lurnte 
des  fr«s  ou  hononu„«  d'usage,  d'inhumer  ou  fai«  inVumer,  sJ^^I^^;'"  du 


Dittriet  de 
Monlrti|i, 

Tf. 

Larote. 
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r 


J2uJ'»[ow^  i^K^""*"'  '^  iiHowoiiir,  dam  le  oimctidre  oatholique  romain  de  UCdtodos  Nelgeii, 

iw^ou"2*-.r.  *"""  '*  oont'^il"  «*  admlnUtration  dos  dita  dtSfendoUrx,  lo  oorpa  du  dit  fea  Joseph 

*   ••Ktro'^MWia^"'"^"^'  <'0"'""''™*n»«nt  a««  umikm  ot  4  >  loi,  flt  qu'll  aoit  do  plus  enjoint  et 

^rnutfi't'?  '*  '^''^"""^  ""'  *^'^  ddrendours  d'inndror  aur  los  r^Sgiatros  de  I'dtat  oivil  par  oui 


jMinttM 


tcnua,  lo  oorlifiopt  de  telle  inhumation  du  dit  Joaoph  Quibord  auaai  oonforui))- 
ment  aui  usages  et  A  la  loi,  et  aoua  tellea  peinea  que  de  droit,  en  oaa  de  rdaiatance 
nux  ordrcH  do  ootte  lionorable  Cour,  le  tout  avoo  ddponn  dca  pr^aentoa  oontro  jca 
dita  d<5fendeurH,  dosquclH  il^pem  Iq  soussignd  doiunndo  distraction,  la  requdrante 

V  se  r^sorvant  tout  reooura  que  do  droit,  pour  lea  dommagos  oooa»ionnds  par  I'injuste 
-refus  des  dita  dtSsondours. 

The  writ  annexed  to  this  petition  ifros  an  ordinary  writ  of  summons  referring 
to  the  " rcquflte  anoexdo."  The  action  was  returned  on  the  30th  November, 
1869,  and  on  the  same  day  the  respondents  appeared  by  attorney.     On  the  10th 

.Dec,  18C9,  the  respondents  fylod  simultaneously  the  following  pleadings:— 

1.  Uno  Ucqudto  pour  fairo  oasser  et  annuler  le  Bref  vu  son  insuffisanoe.  Le 
href  de  MaHdamusdoit  en  effct  oontonir  la  mention  do  I'aote  requis,  le  refus  de 
I'offieier  y  oblige  de  raooomplir,  et  linjonoCion  do  I'ex^outor ;  et  le  br«f  <Sman^ 
dans  Tespdoe  oe  contient  ricn  de  tout  ot'la. 

2.  Uno  promidro  exception  fond($o  sur  los  moyens  invoqu^s  dans  la  Requite. 

3.  Une  sccond|B  exception,  alldgaant  que  la  sdpulture  demandde  |i'a  pas  ^t^ 
refus^e,  mais  oSTrte,  au  oontraire,  dans  les  conditions  ordinaires,  et  refos^  par 
I'appelanto,  qd(  a  ensuite  envoy^  porter  le  oadavre  de  son  mar!  au  oimetidro, 
sans  notifier  ^eur4  ni  los  intimds  de  s'y  trouvor  k  une  heure  comenue. 

Que  par  suite  lee  intiSids  n'ont  pas  M  regulidrement  mis  en  demeure,  et  que 
s'ila  I'eussent  ^t6,  ils  so  seraient  rendus  au  oimetidfe  k  une  heure  oonvenable  et 
auraient  accord^  au  d^funt  telle  inhumation  que  de  droit,  et  auraient  constat^ 
son  d<Sod8  sur  les  rtfgistres.,  .  '  -       "* 

4.  Une  troisidme  exodptioa  que  .pous  qroyons  devoir  rapporter  iei  en  en  tier: 
Et  les  dits  d^fendeurs,  sans  pr^judibe'siix  moyens  de  defense  par  e^j!c.«i-de8su8 

invoqu^s,  dont  ilsse  r^servent  tout  le  bdndfioe  etav&ntage,  et  sans  prejudice  aussi 
&  la  requgte  qu'ils  out  fait  signifier,  oe  jour,  &  la  demanderesse,  pour  fair^user 
et  annuler  le  Bref  ^man^  en  oette  cause,  et  sans  admettre,  mais  niant  anoon^re 
la  v^rit^  des  faits  ^nonc^s  dans  la  requgte  libell^,  annex^e  an  bref  imvD6  en 
cette  oauae,  saof  oe  qu'ils  en  ont  d^j^admiset  oe  qu'ils  admettrontoi-aprte,  pour 
autre  exception  p^remptoire  en  droit  A-renoontre  do  dit  bref  et  de  la  requete 
libell^  em  oette  cause  disent : 

Qu'en  verta  des  trait^s,  des  franchises  oonstitotionnelles  et  do  droit  pablio  da 
pays,  le  oulte  de  la  religion  oatholique  romaine  en  Canada,  est  et  »  toujours  ^t^ 
reoonnuoommo  libre  et  aotoris^  par  la  loi,  et  ayant  droit  aa  libre  exeroioe  de  ses 
otfrdmoniesreligieusesde  quelque  nature  que  ce  soit,  sansimmiztioa  et  en  dehor* 
,de  tout  contr61e  oivil  on  municipal  quelconque. 

Qu'aux  fiqs  d'assarar  4  oette  religion  tel  exeroioe  libre  de  son  ttulte,  la  loi  reoon- 
oait  et  a  toujours  reconnn  lea  d^fendears  oomme  propri^taires  dd  I'Eglise  parois- 
dale  oatholique  romaine  de  la  paroisse  de  Montreal,  destinto  et  oonsaor^e  k 
I'usage  de  oe  oulte,  ainsi  que  4e  tons  prei>A>ytdres,  oimctidres  et  autres  d^pendanoes 
queloonquies  de  la  dite  Eglise,  et  que  de  fait  lea  dits  d^fendears  ont  totgoors  M 
et  sent  proprl^tair^  de  la  dite  Eglise,  presbytdre,  oimetidres  et  d^pendanoes,  qui 
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««!.«  «.  1.  eite  dirt  de  Moowlr      '  ^°  "^  °"""  '"'  '"  J""' 

>«»..  de  ».  di«  ,„Ji«  de  «^it  da  SS„t  tl'^T  °"°°°''™' 
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qOURT  OP  QURKN8  BENCH,  1874. 


rwiTiiliw;.  "  ''lD"»«tntC.nt(HoA,"  lounitt  par  uno  Ibttra,  en  date  da  dit  jour,  1>  qaeatiou  d« 
i^  "rt  .1    '''»'»'"»"*^o''  '"l««»«u»«  d»  dit  rou  .hmph  ( Juibord,  4  .rtn  «u|Mirieur  eooWaiMliqu.. 
"'I'K'ul'i?:! '*•"**''""  "**•   ^'"''  *'"'''«^"°  Trut<#a,  pr«tro,  Vioalr.  Odndral  da  diooi^ 
^^'r w''.r«"  *"^'^'''"**''1"''  o«'hoHquo  romain  d«  Montrdal,  dana  Icquel  at  troav*  aitute  U  dite 
MoDU^ti.     pnroisao  do  Montrdnl,  doyeo  du  ohapitrodea  ohaDoinoa  do  la  oath<?idralo  oatholiquo 
roni«ine  du   dit  diocdae,  et  alora  <>»  dopuii  luni^toiupa  aduiiniiitratour  du  di| 
diooAac  oatboliqoe  romain  d«  Montrdal,  ^n  I'abaonoo  do  Hu  Grandeur  Monaeign«ur 
Innaoo  BoufRot,  dvflquo  Oiith<»ll(|uo  romain  du  dit  dioci^iw,  par  et  on  Tertu  d'un 
rcHoritttpoatoliquo  oocordA  pur  8a  HnintotA  Pie  IX,  I'apo,  chef  do  la  dito  Egliio 
H         Ctttholique  romaine,  en  dato  du  quatro  octobro,  mil  huit  oont  aoiiante«t  huif, 
W         ajnnt,  lo  dit  ndmini«trBt«ur,l'autorU«  auprCmo  ecol<$siaati<|ue  dana  !e  dit  dioodae,  tn 
rubaenco  du  dit  <Jvfi«|uo,  pour  savoir  n'il  dovait  ou  non,  nooordor  aux  roatea  du'dit 
Joaoph  Guibord,  la  odpulturo  cocUmiaatiquo,  ot  que  le  mOme  jour,  <^  bait 
novombro  dernier,  lo  dit  R67.  Alexia  Pr<5ddrio  Trutoau,  Bt  et  rondit  en  a«  dito 
qualitd  d'administratfiur  du  dioc^^so,  un  ordro  ou  deorflt  qu'il  adreaaa  et  tronamit 
au  dit  Mosaire  Rouusclot,  ddolarant  quo  ytt  quo  le  dit  Joaoph  Ouibord  ^talt  mom- 
bredudit  Inalitut  Conadien,  lora  do  aon  ddo<i«,  la  adpulture  eool<Saia«tIque  €a 
pouvait  lui  fltre  aocprd6o  ot  lui  <^tait  en  conndqucnoe  refusde. ' 

Quo  Bubs«iquomon»,  aavoir  lo  dix-nouf  novombro  dernier,  la  deraanderosw, 
pur  Bca  agenta  ou  roprdscntanta,  ayant  roquia  le  dit  Moaaire  Rousaolot  et  lei 
d^fendeurs  de  donn<}r  au  corpa  du  ^it  Joseph  Ouibord  U  a^pulturo  reli- 
gieuse  et  civile,  dana  le  dit  oimitit^ro  Bus-mentionnd,  le  dit  ourd  lear  fit  aton 
coDoaitre  I'ordre  ou  d^orflt  aus-montionnd  de  I'adminigtratour  du  dit  dioodao  et 
lea  informa  qu'en  oonfidquonoo  la  oApuHuro  ooeldaiaatique  ne  pouvait  fitre  accords 
et  «tait  rofuf^  au  dit  Joaoph  Guibord;;  mais  qu'il  leur  notifia  oojufime  temps 
que  lui,  Mcasiro  Roussolot,  curd  do  la  dito  paroiaae  de^Iontrdrl,  et  lea  ddfendeurs, 
commoofficicraotfonctionnoiaoscivilB,  <$taient  prfltsi^  aooordor  la  aipulture  oivila  , 
aux  reates  du  dit  Joseph  Ouibord,  et  k  bonstater  Idgaloment  son  d^clia,  &  I'heure 
qu'ils  pourraient  fixer,  le  tout  suivant  quode  droit ;  etqu'A  ohaque  demandeet 
requisition  subs^iuento  dendpulturo  faitepar  la  dito  domanderesae  ou  sesageotR, 
pour  lea  reatcadu  dit  Joseph  Guibord,  le  dit  MesMire  Rouaaelot  et  les  dOfendeurt 
firent  «nsuite  conatamment  la  mdme  nSp^nse  et  la  mfime  offre,  maU  que  oette  oflre 
ne  fut  pas  alora,  ni  dopuis,  accoptAs  par  la  dite  demanderesse  ni  par  ses  reprdsen- 
tants.  ,  r  r 

Qu'cn  consequence  et  vft  I'ordro  ou  Jecrflt  rendu  par  radministrateur  da  dit 
diocise  oatholique  romain  de  Montrdul,  la  demander«8se  ne  pouvait  rdolamor  de* 
d^fehdeurs,  pour  |^  corps  du  <Ujh^  Joseph  Guibord,  son  mari,  que  la  sepulture' 
civUe  et  00  dans  les  conditioirt^rdgl'dcs  par  les  lois  eocldsiastiques  de  la  dite  Eglise 
oatholique  romaine,  oe  que  les  defendeurs  u'ont  jamais  refufid. 
Et  le^ddfendeurs  alldguent  ioi  spdoialeipent :  0 

Que  o'est  I'usage  et  la  coutume  invariable  et  immdmoriale  dans  tout  le  Ban- 
Canada,  et  spdoialement  dans  la  paroisse  de  Montreal,  que  toutcs  le»  inbamatioD^ 
de  iwrsonnes  appartenantA  la  ddnominatioa  de  catholiques  romains,  se  font  dans 
la  m4tin^,  et  i.  des  henres  convenuea  aveo  le  our^  de  la  paroisse  et  jamais  d«M 
rapr*»^»nidi,  et  que  oet  usage  a  toujours  M  suivi  poar  les  inhamations  faites 
dans  les  cimetidres  appartenant  aux  vd^fendeura  et  sp^ialement  dans  oelai  a 
question  en  oette  cause. 
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ron  d,«,  „il|«  d«  bureau  do.  ddf«„d„ur.  ot  ^  U^Zid  1  d^^^  "-»";"; 

p..i^,»  ,„.va  .■u^.ubii  .i..o««o  parol  J  00  :'::,;,:^        u.^.  ; 


.Toir  .uoun  r«prdH„„ta„t  iutorl.*  A  fairoTo.  lahumr      Tv       ''''"•"''•^"''  ""  •*> 
k.  drfo*.,  dans  l-aprA-midi  •»»""»«t'o«.  .t  A  ooMUfr  l^g.Ie.n«ul 

re«;!:'t^r:::;rc"rd"ji:i^         "-i-»- 
.™ou.Lu,™„„«z;r:t:!iii::^;rr^^^ 

.l.ont  toujour,  duiprfluot  out  offcftdo  h.i  donoerou  t^i^^T^  k.'"^''' 

.««  ciWl.  d.n.  1„.  condition,  .u'il  .ppTrtotT  '  "^  '^"'  """'• 

Quil.J)pert  ndanmoinn,  »in»i  quo  lo«  ddfonduuni  on  nn»  /./  •  p      a    .      . 

civile  qui  pouvait  appartonir  \  ""'  ««huniat.oQ 

MPON8I8   JT  aMptiQogg.        ' 

«  aeiaiB  expi^j.  et  avoo  un  drfpot  de  deDiers  qui  n'.^alt  pa.  6t/fiut. 
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A  h  mwrni^  tiotpUoD.  I'ippdMto  f4pM4il  ^m  Im  ialJm4«  annt.  A 


)NmUtioo  dn^eorpi,  qa« 


^ 


■wrtluki.***. 'h"«*.  H  *l«i»  •uparflu  d«  fliar  una  b«uW|Mar  !•  p.-,-«^..„„  „„  ^rp-  ««« 
••^.t ':.«*'•'"««"  ''Mt«o«  •suit  una  misa  an  damauro  furraalla,  at  quo  laa  Intlntf*  raniMiani 
li^i^t    •"<^"»  d'tooompllr  I'tote  qui  laqr  6Uut  deniuid^. 

8.  A  la  troiaiina  atoapUon,  i'appaianto  r^poodli  en  dmii  qw  oatU  MMption 
M  oonteiuil  auoun  <oono4  qui  put  Wgalamaot  aotiitiflar  iaa  ooiiolu*i6aa ;  qua 
d  aprja  la  droit  at  U  juriap(,adanoa  prtfvAl.nt  an  Kr«n<w,  lora  d'«  U  a«a»ion  du 
Canada  4  la  Oranda-UrataRoa,  at  la  droit  iJublio  d»  a«ttu  darnidre  puiaaanaa  /  la 
pouToir  Judioaira  afait  plaina  JuridiotioD  pour  r^rorinor  at  ampAobar  laa  abua 
da  I'autoriUi  reliKleuM;  (jua  |oa  intttn<ta  admattaot  qu'A  una  ^poqua  qa'll'a  mao- 
tlonnent,  feu  J.  (iuibord  apparteoait  au oulta  o*tholi.^a,  ih  ei'alld^ualotit  auoun 
fait  d'oii  aarait  rtfaulUi  la  parta  dea  droiU  attaoh4a  i^  oouc  qui  pro/onaent  o«  ouito 
ot  DoUmmont  la  Mpultura  dua  A  aa*  reatos  «t  r4olani<ie  )»ar  ootta  action :  qac  laa 
Intini^  oonnaiaaant    que  L'Inatitut  Ounndion  <5tttil   utia  ao«i<It4   inoorporda, 
.    auivant  la  loi,  at  d'aillaura  la  dito  aooidti  dtait  inoorpordo  an  Tartu  d'un  aat« 
public  (16  Vict.  ch.  261)  il  n'appurianalt  i  auouna  autoritd  antra  qua  la 
r  rarlomont,  de  reatroindro  lea  droiU  at  rranehiae*  dea  mambroa  de  la  dita  aooMttf 

at  que  la  pMtention  dnonodo  par  lea  intiin^a  teodunt  i  attribaer  k  I'dfflq'ue  lo 
droit  da  reatreindreou  alt^rer  lea  diU  droits  et  franolii«o«,  oonatituait  uneantre. 
priae  centre  I'autorittf  du  soiiverain;  que  .le  our<;"  M.  Housaelot,  ne  pouTail 
justiflor  aon  rofus  d'inhuraor  pir  I'ordro  de  son  aup^rieur,  qui  ae  poaa^dait  auoune 
autoritd  pour  donnor  oet  ordro ;  que  I'offre  d'inhumirtotion  Taito  par  loa  intim<^« 
rmpliquait  le  refua  de  donner  aux  reatea  du  ddfunt  la  x^puituro  dana  le  oimeti^ro 
affeoUJ  aux  inhumationa dea ontholiquoa  8ttiTant.quo  l«  voulaiQnt  i'usage  et  la  lol. 
L'appelante  rdpondit  da  plua  4  ootte  exadption  par  une  ddndgation  gdn^rale  et 
dani  une  rdponse  ap^ialo,  aprda  avoir  r<$it<Jrd loa  alldgntiona  de  la  r^ponae  «n  droit 
qui  viant  d'etre  analja6e,  elle  dit :  qu'en  auppownt  que  l'autoril«  roligiauae  puuse, 
aoue  certatnes  oiroonsUnoca  et  par  certaina  procddda,  limiter  lea  droita  rddam^a 
par  cette  action,  il  «itait  faux,  d'apria  lea  prinojpea  auxquela  la  dite  aotorit^ 
rchgicuso ^Uit  aoumiaed aussi bion  que d'apris  le  droit  civil,  qu'ilait  jamais M 
prononwJ  au.oune  peine  oanonique  contre  lea  niombrea  de  Tlnstitut  Canadien ; 
que  le  dit  Inatilut  avait  dtd  iniorpord  par  aote  du  Parlement  (16  Vict.,  oh.  261) 
et  que  par  le  fait  de  telle  inoorpomtion,  loa  niembroa  du  dit  Inatitut,  pouvaient 
et  peuventapportenir  k  tousles  ouUes,  avaiont  dto  reconnus  par  le«  lois  du  pays, 
comme  autoris^a  A  poursui vre  lea  fins  de  leur  asaooiation  etque  le  Parlement  seul 
pouvait  alt^rcr  ou  restreindrO  lea  drojta  que  leur  oonf^rait  le^  oharte ;  qu'en 
1868,  une  minoritd  dea  membces  du  dit  Institut  ayant  prdtendji  que  la  biblio- 
thdque  (ffhteuait  dea  livrea  futilcs,  irr^ligieux  et  immoraux,-  la  -maioriUJ  affirma 
que  oet  avancd  dtait  faux ,'  que  I'dvfique  de  Montreal  adoptani,  aana  examen  n^ 
cnqufite,  I'.ffirmation  mal  fondde  de  la  minority,  avait,  le  30  ayril  1858;  public 
une  lettre  pastorale,  faisantappel  aux  oatboliquos  de  I'listitut  et  lea  engageantA 
M  aoumettr*  aox  lois  de  I'Eglise,  aans  dire  comment  et  sana  prononcer  aacune 
.   peine  contfe  ceay  qui  ne  ae  aonmettraientpaa :  que  pour  t<$moigner  de  leur  respect 
.4K)ur  le  dit  dy^due,  les^iiembrea  du  dit  Inatitut  avaient  ddl^gvd  plusieurs  d'entre 
Uux,  auprds  dii  dit  <5veque>  h  I'effet  de  lui  soumettrehj  Catalogue  des  livrea  da 
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-Jit   Bttttut.  .In  qtt  II  put  oa  ••  ooowbcrt  qu'oS  r.T.it  troiip<  oa  iodiqutr  «euf    tf—  »«.  . 
d*.  llffM  qu  il  ooo.id<ir.it  ooujini.  immorta.  ou  d.nK«n,u,      am  U  o«Ul.»ru.  '^-JIT'^ 
It.  t  mi4  .ii  moU  «ti.l«  ,n»lo.dr  l^vlqu^iqu, I ^^A^ue  l-„,a nuuk  mo.  m^SC"-, 
iDdlqaer  «n  «jul  lUr,  ooa.o.,  |,.«o«l    oa  d.ng,f».  jf qu,  oonob.t«.i  o.tto'a&J^5 
roreadlMtidn  du  flaraAiAr«  n.»r.i  .1.  1.  k:i.i:...i  >  .      ..    .  ^2ZS7^Lr 


-  -' —    «-"||«r««a  ,<  qu«  nooODNMUII  Mild 

rofMdiMtioo  du  a«r««t«r«  moral  d«  I.  biblioth*.,u.  du  dit  luilitut  I'tfflqa* 
•rait  prlir4ai«Qt  dunn<^  ioitruolion  am  prdtret  do  aoo  dioc*.,  d- Vuwr 'im  More- 
»#«tt  .ot  «,.o.br-  dtt  dit  In.tltfat,  kur  irfflig,.ot  .in.i  «n.  auouno  o.u-.  «n, 
moulionn  o,oomunio.tion,uo«p.|n«  .bttrit,  .t  .jontrtlr^  *oi  cwn.  .t  .ui 
loi.  d«l<gli«»,  qu,ootte  p<.inMoutafol.<Juntpuremten't.plritucllo.  cotU  oour 
",,       *  "  P"""*"  «««"«-««'«,  'juon  .pprAount  l«  oooidquonoo.  qui  .'•„ 

.u  bord  *tiat,  lor-  d«  -on  .\M.;  «uml.  A  d.  pr<St.oduo.  poino,  cnoolqi-  ;  qu'„ 
l«iB,  oort.101  1„o,„br«  oatholiqu*  du  dit  In-jitut  .•,\uio.U  pl«i„u  au  P.m  ' 
.up<,iour  du^il  *, W  d,.  .bu.  .u^olU.-  dM  poufoJr.  .pirilud.  du  dit  ivdquV  f 
q,.n.oQt>l86»  le  Jit^rV^.U  f«it  publLr  uoe  anBonca  paatoral^Li 
.?   .       ''^I"'^" r  •''"•""'  ^"  ""^^  '•'•"'  •'"""•"""^  '^"'"*  J'"-*  conghig.tion 

d.«wlt<««l«do<^puU'Wrtgtemp.  A  I'dgard  de-ploatitut  Oaoadion.  ilaout 
voulu  qu  .1  fut  .iK„,H<  au  dit  dv6qu,  qu.  t«.  dootrige,  oonf  nu-  dan.  «n  owUla 
".nuualr.  (do  868)  dcvaientfl.ro  tdut^-fuit  rejl^t^ea  ot  que  oe.  doctrine" 
enie  gn<e.  p«,  je  mitnt  Inititttt  devaiout  cllo^mvuioa  (Jtre  rdproufdo.,  etc.,  etc.. 
que  le  d.t  <v(lque  dov.it  «tr*^«hort<J  A  .'onf  ndrt  aveo  MeigA  do  md  dlocdai 
pourqu»ie,o.tholiquc«,  ot.urtout  I.  jeunene,  fuuent<jloign<.dodltln.titut 
^.«<5rft  ./  ,era  iim  cmnu  y«e  rf«  doctrine. pernitieutt,  y  ,ont  enmgnii,  :  " 
que  Iivflc,ue.,.it  pri.  ooc«ipn  de  oe  dooument  pQ-ur  d<«olaror  "que  colui  qui 

jK.r.,.tcra,tAvouIoirdemeun,rd,n^Iedit.In.titlitoanireou«>u»omontgardcr   ' 
le  dilan„udtren^n,yitre  autoriHA  par  l'6gMr*e  privait  lai-meme  de.  «ore-  ' 

il  ftttt  ddtoster  le  f6cM  qui  donno  I.  u»rt  i  I'dmo  et  (Stre  dispo.6  A  no  le  point 
oommettre ;    que  ricn  daniHMoounifint4)rdtendu  <$man<$  do  Home  ne  jaatifio 
lea  oontJiualon.  .uiquellcen  dtatlTarrivdl'dvflqae;  quo  lo  ditdooumontn-cxprimo  * 
■ucune  OPID19D .ur  leaqucstion. .Qumiscs,  lutrement  que  par  linipr^ion o»ua6o 

•ppel  d^fiSrd  A  r.utorit6  romaine,  deii  conduite.bu.ive  de  r^vftque:  que  ' 
J  abj.tent.onde  1  autoritd  romaine  de  «  prononcer  .ur  1.  queation  «>umiM  impli- 
qu«t  le  cond.mnation  de  1.  eonduite  derdvflque  j  que  lea  conelu.i6n.de  J '^vdque 
et  notammcnt  celle  d<$ol.r«qt  que  ceux  quipern,ltnt  ddemearernAmbre,dudit 
yitut  ,eprtvmt  eux-mtnui.de,  ,acftment,,  mime  d  rarlicU  de  la  mart,  VoDt 

dirrf  "n     ;  I'T'*^  •*"  ^'^  ^*^'»"^'  q«orApr*tendae.peine.c,npniqae. 
dont  p.rlent  le.  Inllmd.  „o  peuvent  avoir  d'.utre  prttexte  que  1.  lettre  pwlorale 

cndernierlieueitie:  que  telle,  pbii^e.  n'ont  .ncurie  exfat^poe  l<$gale,l».  P.roeque 
«  aeule  peine  canonique  qui  puiue  «5parer  jin  membre  de  l'<SgliM  et  le  pnw  de  la 

.1r!Il!?  .""""'**"•'  *"*  I'e^oommumontion  majeure, nominativemeJtpronon- 
coe,  pr6c«d<5e  de  monition.  <$orite.'et  individuellement  signifi^Ses:  2^.  Faroe  que 
nen  de  tol  n'existo A I'^gard  du  d^funt ;  que d'«illeur.,  ce.  peine,  ne  Jwuvaiont  fltre 
prononc<5e.  <|ue  tant  que  VImfm  enneignerait  de$  doctrines  pernicieu$e,,  quele2^ 
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Duu  Hen* 
riettoBrvwa, 


septembra  1869  lea  liiciubreii  de  I'lnstij^t  avaiont  ananinieineDt  i6e\w6  qulils 

Le.^«t    "'""""'  '"'°"'"'  ®"P*«»  d'onsoignoment  et  quite  exc4uaient  aveo  soia  tout 

■.•^wi.»d««n8e>gnoincntidedootriue8  pernioieusos ;  quole  mSnie  jour,  los  membresoatho 


Dtjd 


i» 


'•*! 


fcbrtaM^tola  "q«e8  au  ai(t  Institut   avaient  unaniniemcnt   i6oht4  qu'ila  se  soumettaient 
WrtJlr    PuremcDt  6t  bimplcment  au  dAjret  oondamnant  I'annuaire  de  1868 ;  que  vu  tout 
00  qui  prtcdde,  feu  J.  Gpiborfl  n'itait  aoumit  A  auoune  peine  oanonique  «t  que 
rezocption  dea  Intim^a  devait  6tre  ddbout^o. 

Le  3  Janvier  1870,  lea  Intim^a  obtinrent  h  permission  de  produire  iine 
rdplique  speciale  A  la  r<5poDse  qui  vient  d'Otrti  annlywSe,  et  danace  doeument,  ila 
pr^tendirentqne  I'dveque  <Stait  indtfpendant de  ietat ;  que  le  defunt  Guibord 
<?tait  Boumb  au  controle  abaolu  et  oxoiusjfaea  loia  de  I'tfgliae  oatholique ;  que 
lordre  de  I'aduiiniatrateur  enjoigi|«Bt  aur  ddfendeura  de  refuser  la  a^pulture 
eccldaiarftique  ri'^tait  justiciable  que'de  l'autorft<5  ecol<JaiaBtique,"niantftoet^gard 
lajuridiotion  dea  tribunaux  oivila ;  que  l*aote  d'incorporation  d({  I'lnatitut  n'a 
paa  ao^strait  aes  membrea  aux  exigenoes  du  oulte  oatholique ;  que  le  d^fuat  dtait 
Bous  le  coup  d'une  peine  oanoniqift  purement  Bpi|ituelle  dont  la  Cour  nepeut 
8'oocuper,  Ut  contiquences  seule$  de  cette peine  itant  de  ion  reuort ;  que  cette  peine 
a  m  inflig^e  en  oonfoviiiiit^^ux  loia  et  oanona  de  I'igliae  oatholique,  qui  juge  aeule 
et^sana  controle,  tout  ^ivW^oblitf,  ct  dont  eUe  permet  ou  defend  la  lecture,  anUi  que 
rfgl^par  leConoile  de  Tiinte;  qu'en  1850  etdepuU,  I'lnatitut  a poastfdd  deslivrea 
impiea,  irr^ligieux,  h^r^tiquea  et  immoraux,  renfermant  dea  dootrinca  oondam- 
n&Betnotammcnt  Voltaire,  Jean  Jacques  Bonaitdaa,  Engdne  Sue,  Dupuia  et 
grand  nombre  d'antrea;  qu'on  1858,  ane  majorit<$  dea  ttiembresdu  dit  Institut 
declare  qmrimtitut  itait  teid  compttent  djuger  de  la  moraliti  de  la  hihliotUque 
et  qn'il  itait  capable  d^enprendre  conna  issance  $an$  Fintroduction  d'injluences 
4trangerei ;  que  cette  ddolaration  «tait  une  negation  abaoloe  de  U  doctrine  catho- 
lique;  qu'en   cons^uenoe  l.'<v8<jue  a  ea  raiaon  de  dire  que  les  membrea  de 
rinstitut  ^taient  sous  I'effet  despeiubs  canoniques  port^ea  par  les  rdgles  cities  du, 
Concile  de  Trente,et  d'ordonner  aux  pretres  de  son  diocdse  d'appliquor,  le  oaa 
^h^ant,  lea  peines  port^s  par  I'Bgliso  centre  ceux  qai  refuaent  de  loiobiir; 
qn'il  eat  vrai  qi»  le  catalogue  des  livres  fut  sonmis  &  I'Eveque,  mais  que  voyant 
que  rinstitut  n'avait  fait  anonne  des  demarohes.qu'U  aVait  droit  d'en  attendre 
•x,^  il  a'^tiiit  abstenn  de  prononoer;"  que  le  dtffunt  Guibord  n'^tait  pas  de  cenx  qui 
^    avaient  appel«4  Home ;  que  I'eut-U  6tA,  il  nlen  poarrait  tirer  aucon  avantage, 
»       cet  appel  ayant  A6  rejet*  k  Rome,  attendn  que  I'^vSque  a^t^lou^  deoequ'il 
avait  fait ;  que  le  refus  dessaer^ments  inflig^  par  I'^vfique  &  la  suite  da  i^tet 
de  la  Cour  de  Home,  D'est  que  l*«6cution  de  la  recommandation  qui  est  &ite  tl 
rivfique  d'floigner  les  oatholiques  du  dit  Institut;  qu'U  est  faux  que,  d'aprda 

le  droit  oanonique,  rexoommanioatioDtBajearepaisse  scale  privet  de  la  stfpultare 

eccWsiaatique ;  que  de  plus  I'Institut  continae  k  enaeigner  des  doctrines  pemi- 

„^cieuaB8,ainaiqu'Ue8t  prouvA  par  aa  d&lahition  da  23  septembre  1869,  qui 

:m  id)roqaeiiiie  aotre  d^laration  da  7marslS64  di^  il  est  dit:  "que  laoonstitatioo 

_         "  de  J'Institat  Canadien,  en  ne  demandant  compt^  i  aaoan  de  ses  membiw  de 

.  «  sa  foi  religieqse,  n'impliqae  on  cela  la  negation  >aaoune  yim  on  antoritd 

».S|!slfgiease,'et  laiaae  sobsister  dans  leur  int^gritd  les  VponsabUitAs  et  devoirs 

'Mndividaek  des  membrea,  dan^  lears  rapports  aveo  les  oiitasAtablis;  que  poor 


i«.-. 
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calboliqne  et  pMnicieMei  <i«'«prt,  avoir  iMtxt  k   aonmoun.  ...    aIZ, 

J*.  Cour  .yant  entendu  les  partJes  par  leurs  avocats,  lo.  8ur  la  rtpbnse  ea     -^ 

ZZT?'  ***,'•"'*"?  ^''*«'  W^\!^  ^«  prociSdure,  1^  pidoes  du  dossier  et  la 
ZZuIITa      "T^T'/^'''-^'"^^'-'  d^abordA  adjugrrn. 

aa  008,1  elocution  promare  du  jagement,  sous  le  d^lai  At  fitr«  n.«n»1«««x  - 

lesddfendeurtrenvoie:  la  dite  motion.  ""  lawgeie  par 

,iirHn*i*  'ur*i"°  **?  dtfendeurs,-au88i  du  17  man,  dernier,  demandant  qae 

on  ^rnlT"""'  •^'^^  *;  "j**^''  **"  ^^«''  «'  °°»"3^'^  comme  nulle  et 
Don  ayenue,oetteoourrejette  la  dite  motion.  •         ■     . 

Et  proeMant  k  h  eonsidiJration  de  la  r^ponse  pn  droit  de  la  demanderesM  i  1. 

d^i^i      '^^oT  *"  '^''•*  ^* '"  demanderesse  4  la  3dme  Exoep^oa  des 
defendeuM  laqoeUe  3dme  Exception  est  renvoy<5e.  * 

oH  Lrt  dJV^  ""^  *"  ~**"  ~'^'  **'  *  ^'^'°°  ^«^««"«  Je-  parties 

dw^  t^'     »om'»<5«|ent,  que  le.  d^fendeurs  ont  mal  a  propos,  et  sans  aueun 
1».  r;"^"  ?^?^' '!  '^P°^^,°'^  q°'"'  ^"""t  «t  «>°t  P-lr  la  loi  et  les  ^ 


li  '■* 
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»«■•  n«n-    dam  la  paroiaae  de  Montreal,  suivantl  qa'il  est  all^gu^  an  la  dite  reqafite  libell^ie  : 
ud     '      CoDsid^rant  que  loa  d<Sreadcurs8onti-mal  fond^s  en  lour  dite  3ime  exception  et 
ttargrtiim  de  nommdiuont,  d,  fatre  valoir  la  pretention  quo  la  sepulture  eooldsiastique  a  dd  et 
iS'ii^dtta'doit'^tre  refusde  auz  restcs  du  dit  Josdph  Guibord,  attehdu  qu'il  4tait  lors  do 
^nSiit   >o°  ^^^>  lo  IS  novembro  1869,  meAbr^  de  I'lnstitat  Oanadien  de  Montreal,  et 
au  dira  des  ddfendeurs,  soua  le  coup  de  censures  et  peinos  eooldsiastiques,  prdten-  * 
tion  irijuste  de  la  part  des  ddfendcurs  dont  le  rofus  d'acoorder,  oomme  dit  est,  la 
dite  sepulture,  est  une  violation  dos  lois  civiles  et  eocidsiastiques'et  des  canons; 
Considdrant  que  les  ddfecdeurs  ne  pcuvent  pas  s'aflfranobir  de  leur  obligation 
de  donuer  aux  restes  dU  dit  Joseph  Quibord,  la  sepulture  rdclanade  par  la  deman- 
V  deresse,  en  s'appuyant,  comme  ila  le  font,  sur  une  defense  de  I'administrateur  du  > 

diocese  de  Montreal,  artiouWe  dans  une  lettre  adress^e  par  oe  dernier,  4  Messire 
Eousselot,  prfitre,  our6,  I'un  des  ddfendeurs  en  cette  cause,  datd,  "  Evtehd 
18  novembre  1869,"  produite  par  les  ddfendeurs  au  dossier,  laqudle  defense  de 
I'administratettr,  est  ill^gale,  injuste,  et  sans  fondement ; 

Considdrant  que  le  dit  administrateur  du  diooAse  de  Montrdal  est  malTondd 
en  ce  qu'il  prdtend  s'appuyer  sur  ce  quo  Sa  Grandeur  I'dySque  diocdsain  lui  a 
commandd  ou  enjoint  de  refuser  la  sdpulture  susdite,  tandis  qu'ils  appert  par  la 
dite  lettre  du  18  novembre  1869,  de  I'Adniinistrateur,  k  Meeaite  Ronsselot,  I'un 
des  defendeurs,  qu'il  n'est  mention  que  du  "  refus  de  I'absolution  m4me  d,  I'article 
de  la  mort,  i.  ceux  qui  ap|)a;(44ennet  a  I'lnstitut-Canadien  et  qui  ne  veulent  pas 
cesser  d'en  gtre  membres,^'— et  qu'il  n'est  pas  dit  un  mot  du  refus  de  la  sdpulture 
eocldsiastique ;  ,-f- 

^  Considdrant  que  si  Sa  Grandeur  I'dvgque  Diocdsain,  en  se  servant  des  mots 
"  I'on  doit  refuser  I'absolution  mSme  &  I'article  de  la  mort,"  a  par  cela  seul,  don- 
nd  k  I'administrateur  du  Diocese,  I'ordre  de  refuser  la  sdpulture  dont  il  est 
question,  il  #est,  comme  I'a  fait  I'administrateur  du  diocdse,  rendu  ooupable 
'    d'un  abus  de  pouvoir  que  r^pudient  les  lois  eocldsiastiques ;  -. 

Considdrant  que  I'offredes  ddfendeurs,  d'acoorder  et  donner  aux  restes  du  dit 
Joseph  Guibord,  une  si^pulture  par  cux  arbitrairement,  illdgi^emcnt  et  injuste- 
ment  qualifid,  est  inadmissible,  en  autant  que  oette  sdpulture  qualifide,  ne  serait 
rien  moins  que  de  jeter  &  la  voierie,  le  corps  du  dit  Joseph  Quibord,  au  lieu  de 
lui  donner,  comme  de  droit,  place  au  cimetidre  catholique  suadit  de  la  C6te  des 
Neiges;  • 

Considdrant  qu'4  son  dec^s,  le  dit  Joseph  Guibord  dtait  en  possession  de  son 
dtat  de  catholioi^  romain  et  de  paroissien  de  la  dite  paroisse  de  Notre  Dame  de 
'  Montreal,  et  de^us  les  droits  que  les  lois  7  attachent; 

Cette  Cour,  consjddrant  enfin,  quo  les  ddfendeurs  ont  entidrement  failli  en  leur 
defense  laquelie  est  injuste,  et  sans  fondemont,  ddboute  la  dite  ddfemse,  savoir  la 
Sdme^ception des  ddfendeurs. 

Bf  ce  qui  prdcdde  dtant  dflment  considdrd,  la  Cour  adjuge  et  ordonne,  que  la 
dlmanderesse  prdsentera  ovifera  au  plus  t6t  prdsenter.en  temps  convenable,  aveo 
offres  %ales  de  ce  qui  sera  h  cot  6gard,  dfl  k  la  dite  fabrique,  ao  oimetidre  snsdit 
de  la  C6te  des  Neiges,  le  corps  de  son  dit  mari  feu  Joseph  Guibord,  reqa^rant 
les  ddfendeurs  de  par  eux,  savoir  par  le  dit  cur6  de  ki  dite  paroisse  de  Notre-Dame 
de  MoDtidal.  on  par  tel  prfltre  qui  aera  k  ce  dfltn«mt  nnmm.-ffHM^iM^sf^ft 
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par  la  loi  dans  ie  oimetidre  auadit.  -  *^  ^^^      nSS?  B^tli;, 

En  c«n.&l«ence  de  oe,  cette  Cour  ordonne  qu'lUmane  de  suite,  un  bref  de  ,^L"^ 
ir««cfam«.  p^remptoir.,  commandant  aux  d«endeur«\et  o«r6,  dl  donnor  a«J«W 
restea  du  d.t  feu  Joseph  Guibord,  la  sepulture  su«dite,Wivantle8  usages  et  la    &^X 
oj.  dans  le  du  cuneti^re,  sur  la  demande  qui  leur  en  Jfaite  oomme  d^t  est  et    ^"''*^- 
tol  que  la  sepulture  est  acoorddo  aux  restes  de  tout  paroissien  qui,  commo  lui. 
meurt en  possession  de  son  ^tut  de  eatholique  roniain;  et  auasi  dWgistrer 
su.vant  la  lo,  6s-r^g.8tre«  da  la  dite  paroisso  de  Notro-Dame  de  Montrdal.  donl 
les  ddfendeurs  sont  les  ddpositaires,  le  d^ods  du  dit  fei  Joseph  Guibord,  suiyant 
qu'il  est  present  par  la  loi.  '  "'"*'"'* 

Et  de  ee  qui  aura  <Jt6  fait,  on  obdissance  au  pr6.sent  jugement  et  nu  dit  bref 
deMandamuj  p^remptoire,  sera  fait  rapport  devant  oette  Cour  vendredi  le 

de  la  part  des  d^fendeurs,  d'ex^eutet-  cc  qui  est  ordortnd  |«&le  pi^sent  jugement, 
««  procdJ^  A  telle  condamnation  que  le  droit.    La  Cour  condam^e  le 
derendeurs  aux  d^pens.     ^  - 

.In  Review,  10th  Oct.,  1870,  this  decision  was  reversed  by  Bebthelot  J 

jJUeKAV,  J.,  ToBRANCE,  J.,'the  judgment  being  recorded  as  follows :_    '    '' 

The  Court  here,  sitting  as  Court  of  Review,  having  heard  the  parties  by  their 

respective  counsel,  upon  the  judgment,  rendered  in  the  Superior  cl„,t  in  and  for 

he  Du,t„ct  of  Montreal,  on  the  second  day  of  May,  one  thou3and  eight  hundred 

:iz;i£2:r'''' '"' ""' "'  '"^'^''''  '^'  •"  ^^^  "^"~'  ^^' 

Considering  that  the  writ  issued  in  this  cause,  and  called  writ  of  mandamu, 
con  a,„s..o  command  to  perform  anything,  and  was  and  is  not  in  the  form  requi^S 
by  hyr,nommiment  by  article  1022  Code  of  Procedure  • 

Hennette  Brown  th.  latter  one,  to  wit :  that  the  defendants  should  be  ordered 
0  Uruirer  .ur  les  rigistre,  de  I'itat  civil  par  e«x  tenus,  le  certifcat  de  tl 

Itegistera  of  i^to*  civil,  nor  bound  to  make  any  registration  in  them 

la  C6te-  ^^Mise,,^u,  le  contrdle  et  adminietratian  de,  dit  mfendeur,  le 
'!  corps  du  dit  Joseph  Guibord,  confomUmentaux  usages  eta  lahi,"i  ^Zl'-l 
part.oul«.ly  ^nsidoring  the  proof  made  that  the  Jd  cemeteiy  s  d"wdfd  ^^ 
Roma«.Cath6ho  cemeteries  in  Lower  Canada  usually  have  been  and  rre>  into 

to  Sff  ^^\'"  *"'"'";•"'  ''""•'  *•»*  '^'  ^^  division  wLtC 
to  plaintiff  bfcfra  she  presented  her  RequHe  in  tbia  matter. 

Comriderint  that  whether  by  the  burial  demanded  the  «iid  Henriette  Brown 
ITJ"  "i  ^"^  «»l-i-ticiJ  burial  for  the  remains  of  the  said  Ute  JoZ 

to  maintain  jhe  judgment  that  ahe  h.,  obUined.  to  wit,  the  JdTnd,n..nf?f  ^ 


w 
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rS}i«^,  ""* '°  *5'  ^JZ  f  defendant,  to  perform,  .nd  ..  to  mert  burial,  It  ha.  been 

^"?<,t    a'^^JVi'  "Jf  •'<^«n*»  for  the  purpose  of  the  bund  of  th«  ..id  late  ^o;»ph 

in«r«iuiii«n  d«  ««"bord,  before  the  plaintiff  presented  her  Requite  in  this  cause ;  J        . 

'S?AiL«''S."     ^??"*"'''«  *•»•*  »*»•  "^d  judgment  under  review  is  erroneouiin  not  pirti- 
"irSiu?    «"l«n«ng  the  .rf;,«rtttre  irtid  kind  oUipulture  meant  by  it^also  in  miintaininK 
as  It  ha.  done,  the  an.wer  in  law  of  pjfinUff  to  defendants'  third  exception  • 

Considering  also  that  the  uid  judgment  has  adjudged  ultra  petita  in  com- 
manding the  c«r<  of  the  Parish  of  Notro-Dame  to  give  to  and  perform  the  burial 
mcptioned  in  the  said  judgment ;  \ 

Conridering  that  by  reason  of  the  insuffioienoy  of  the  original  writ  in  this 
cause  and  of  the  vagueness  of  the  said  conclusions  of  Itequtte,  the  said  writ 
might  be  superseded,  and  that  by  reason  of  all  thesaid  several  premises,  together 
the  said/wnt  ought  to  be  superseded,  and  the  said  Sequfte  libelUe  dismissed  • 
^'*'""*^f''8  '^"'»''«''  that,  defendants  have  shown  roffioient  cau«e  against 
peremptory  mandamu*  in  this  cause  or  matter  J  *^    I 

Con^dering  therefore  that  there  is  error  ia  the  said  judgment  of  the  second 
day  of  May,  one  thousand  eight  bi^ndred  and  seventy,  complained  of,  doth,  revis- 
ing, rjverse  the  tame  ;  and,  proceeding  to  render  the  judgment  that  ought  to  have 
been  Jendered  16  the  sairpremises,  doth  supersede  and  quash  the  nid  writ  of 
mandamus,  Md  doth  dismiss  said  Requite  libellie  of  said  Henrietta  Bro^n 
plaintiff  pr  requimnte,  with  costs,  as  well  in  the  Superior  Court,  al  in  this 
tou^t  of  Revision  in  favor  of  defendants  against  the  said  Henrietta  Brown.  - 
*  The.  plaintiff  ,n  appeal  submitted  the  following  on  the  question  of  form,  on 

which  the  judgment  of  the  Court  of  Appeal  chiefly  turned  :— 
.  Lcs  questions  de  forme  et  notammeit  celles  qui  conoement  le  bref,  semblent 
etre  leg  seules  sur  lesquelles  d^uz  des  honorablesluges  (Mackay  &  Torrance  JJ  ) 
aient  pt^tendu  vouloir  »e  pronoiTcer,  quoiqu'en  definitive  il  aient  ooncouru'  dans 
unjugement  qui  adjuge  8ur  le  fond. 
Les  ddfendeurs,  composes  du  Curi ,  reprtJsentant  l'*!6ment  religieux  dn  corps 

ct  des  J/ar^ui-Kim,  rcprdsentant  i'^Ument  laique,  avaient  accepts  eux-mfimes^t 
la  forme  du  Bref  et  1»  nSgularit^  de  leur  mise  en  cause  respeotive,  en  ne  s'en 
plaigiiant  pas,  dan.  la  forme  et  sous  les  d^lais  fix^s  par  la  loi. 

C.  P.  0.  Art  IW.  "Soflt  invoqu^s  par  exception  k  la  forme,  les  moyens 
resultant:  lo.  des  informalitds  dans  I'assignation ;  2o.  des  informality  de  la 
demande,  lorsqu'ello  est  en  contravention  avec  les  dispositions  oontenues  dans 

a\"I'o1;^*^^"''^^' *'**•"    C'esa-dire,  Art  14,  Pouvoir  ester  en  justice; 

Art  19,  Plaidet  pour  soi  et  non  pour  autrui ;  Art  60,  exposer  )a  demande  dans 
le  Bref  ou  dans  uqe  d&slaration  y  annexe ;  Art.  62  d^rire  I'ojet  de  la- 
demande ;  Art.i)6,  afwgner,  en  laissant  copie  du  Bref  et  de  la  dtolaration. 

C.  P.  C.  Art  J07.  Les  exceptions  4  la  forme  doivent  etra  pioduitas  sops 
quatre  jouwAcompterdu  rapport  du  Bref;  Art  111.:  A  d^feut  par  k  partie  de 
produire  telle  exception  dansce  dtflai,  elle  est  forclose  de  plein  droit;  Art.  112. 
la  plaidoyer  contenant  une  telle  exception  ne  pent  etie  recu  4  moins  qu'U  na 
80itaccompagn^dud<5p6tde  lasommede.  daniersfix&par  les  rigla.  dapnitiqua 
du  tntbuna  L'Article  117  permet  d'amender.  aprds  rexoejon  4  U  forie. 
1.  Article  119  dit  que  les  informality  de  b  demande  «mt4»iiverfa»|>af-l=^ 
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d^fait  du  D^ftndeur,  de  lea  invoquer  d.D,  les  ddl.ia  fi,<S,     L'A^t.  JOOo  .•."     n  . 


le  rapport  de  Taction  que  JlSiu 
a'ont  paaaooompagndco    SjJi^.^^ 

fondd  le  oh.  88  des  8.  R. 

oc<Sdur6. 

pratiqe  ^    ' 


Cooime  maUdre  de  fait,  oe  n'eHt  que  dix  joura  aprda 
leslntim^aae  sent  plaiata  de  lu  forme  du  BAf  et  il, 
grierdu  d^pot  oxig<$  par  la  loi. 

l^n  ne  Uent  aucuo  ooiupte  de  I'Art.  60  aul  Ah  •  "  TT™  .      ^  j 
la  demande  doit  fltre  oontenu  dans  le  B™f  T  /    "    ^V/f"^  '**'  *""'"'  ^' 

Thia  oauae  is  one  of  considerable  importance,  tiot  only  W  mam  IfO..^; 
oular  cireunuitancea  to  which  it  relate9--not  ^ip^e  inZfd^^l^tS^. 


'.'J 
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riSirBp;.  »*'«/«'»»«°f^«7»^of..imil.ror.n.ntlogoa.ch.raoterinU.eft,t^^^    Botb 
hmttTH  M    "/*'  ■'^  •"•'  »«.  »!>•  Mse  bM  undergono  •  nmarkablV  able  diMuaaion  on  both 

?ttL""ai'  J"°  "''^«'«''  "o*  O-'J  on  the  quertiona  of  form,  but  abo  upon  th.  meritl     t 

"■     ^!^    "fT'« '"  "'^  "."'  '^  ~''"'^*"'**  "'^'"  "^  "««Sr  that  themi  judg. , 
inenta  of  the  Superior  Court  do  not  come  up  for  reviaion  bv  thi.  tribun;i    ' 
sustained  by  the  force  and  significance  of  concurrent  opinions  on  intereatinjr' 
queations  of  law  and  pro«Hlure.  One  judge  wa.  in  favour  of  the  appellants,  both 

1™  «ir„  ;;    T"  T  "'"i*-     ^'°  ^'^'^'^  ^^  '••«  reapondent..  not  only 
^^1       "."'*"  °^  proceeding  which  they  regarded  u  defectite.  but  alaj 
on  the  iberits ;  and  a  fourth  judge,  considering  the  defecU  of  form  fatal  to  the 
appeHanta  pretoniions,  gave  no  opinion  on  the  merits.    1  regret  to  say  that 
^      h«  ^iversity  of  opinion  i.  in  some  degree,  though  not  to  the  same  exLt, 
„       apparent  in  the  dw.b.on  abont  to  rendered  by  this  Court. "  I  have  no  besi- 
ZTJ^  Mying,  that,  80  far  as  I  am  concerned,  I  have  found  all  this,  though 
IntlS        ^  T  T  "■  ~°"' "''"""'  "*''  ^  ^  "K"***'^'  "^h"  embar^aing, 
aS  2'  ".      r"'  ""I*"*  ""P^*  ^''^  '''*  '*■"•'•«'  J*"J  «?"«•>«  -"^ 

t^?tl  '""  ^''''^"~'  '  ""^  "y  '"•^»''»«°'  of  opinion  couSnce.  me 

wine  LIT ,"  "'*  7i'";  •?«°"'^^'  "<»'  «>»"«J«*»-g  the  important  of  the 

obigation  reating  on  me  a«  a  member  of  this  Court,  of  bestowing  upon 
this.  a»  It  18  my  duty  to  do  so  on  all  other  cases,  a  careful,  anxious  and  impai^ 
coD».derat.on,  without  any  fear  or  any  iofluepce  from  any  quarter,  operating  on 
my  decision,  and  with  the  view  exclusively  to  «  faithful  perfonpance  Vf  my  duty 
as  a  sworn  adminiBtrator  of  the  law. 

oon!!S  TZ^  '"°^.  ''"*'''^'  ^  "O'-^Wered  as  superfluous ;  but  as  the  learned  ^ 
counsel  for  the  appellant  seemed  to'lubour,  I  have  no  doubt  with  conscientious 
con„c„on  under  the  painful  impression,  from  some  peculiar  circumstances,  that 
this  might  possibly  not  be,  the  case,  I  am  desirous  of  relieving  his  mind  upon 
IIS  point,  in  BO  far  as  I  am  concerned,  and  in  b6  far  as  it  ia  possible,  and  this 
assurance,  therefore,  may  not  be  entirely  out  of  place.     Had  there  been  a  con- 
currence of  opinion  in  the  case  as  presented,  and  a  formal  judicial  opbion  about 
to  be  pronounced  upon  the  meriu  of  the  appellant's  demand,  I  should  probably 
tave  felt  ,t  my  duty  to  extend  my  observations  over  a  wide  field  of  enquiry  and 
investigation.    As  it  is,  however,  my  reinarks  must  be  abridged  and  condensed 
as  much  as  possible,  and  it  is,  therefore,  not  my  intention  to  discuss  at  present 
the  historical  questions  which  have  necessarily  received  my  serious  attention  and 
,  which  are  of  so  much  inter^  in  this  case;  nq^  do  I  deem  it  expedient  now  to 

,  enter  into  an  extended  examination  of  the  legal  authorities  so  profusely  cited  by 
fte-parties.  They  have  received  full  consideraUon,  but  a  critical  analysis  of 
thwimmensema*  of  learning  exceeds  the  proper  limits  of  i  judgment  embody. 
.  ng  a  partial  dissent  only  from  the  decision  of  the  Court.  I  shall  briefly  refer  to 
those  potnts^n  the  case  which  seem  to  me  to  merit  special  attention,  and  upon 
which,  as  I  view  the  case,  the  judgment  of  tSis  Court  should  be  based 
The  first  question  to  he  mniini  in  the  ordar  in-whteh  they  wrsul 
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ZT^TirS^  the  form  of  the  writ.  Th,  pioLdi„g  wu  o<,».».epoed  D.a^H«. 
lV«dti*ni  h  ""^  '":^o''—  -«»  not  bj  .  writ  'of  «a«iam  Jp!l  '^oV- 
p.  ly  .nd  iBd.nio.lly  ^  cIW.    Thi.,  it  i.  contended  b,  the  ««pondent.,  i.  iL.«SSii&.V 

u'i^rh'^uti  S'j"' "''"; ''  '^-'^^^'^ » «Ku7;hewri;c;I;:;'7®fi• 
^.  nint/Tjf .  *  "  •*  •!•  ""'*  of  mumfam«..   3y  .om«  of  the  mem  here  of  ^UT 

1?  TK^   •"•*'""  ^^  '^'  requiremenu  of  the  l.w  U  regarded^  .  ?Z  "  " 

defect.    The  1.W  not  oxpreeel,  enacting,  not  providing  that  the  proceeding  may 

.Tn^T      T;  ^T''^  ■"  *^'^'  ^'^'  »'''*°«H  '»""%  -Peking,  the  mode        . 
adopted  ,n  «^rd  to  the  writ  summoning  the  parUea  to  ap^V^  not  in  prj^se 

a  grammarian.  .■  ph.k,Iog«t,  or  a  man  of  letters,  no  doubt  thUmuat  be  regarded 

^.  a  mu«  bea  wnt  of  „.«n</am«.d ;«.•„. de „«/««,  particularly  whTa  Lrl 

^Il«r  £1  '"•'\*  """^  ^"""  *'^''"'  '"*  ^~«  °°'  P««^  the  -erio^  i-p- 
portanoe  a«,r.b^  to  it  by  the  respondents.  I  am  strongly  inclined,  under  the 
oircamstanoes of  thiamuu  ♦/» «— i-^u  *i.:_ :_* .,.-..      ,*  '  '  "25"  "*® 


circnmstonoes  of  this  case,  to  overlook  this  informaUt^7anr,rot';7;;^rrd"ik,i"^ 

f  coarse,  I  am*well  aware  of  the  extreme 


^r„f  r  "^"*'  "u""'*^-    ^^  — ""  ^  "-  -"  •''»^«  «»  ">•  extreme 
dange    of  disregarding  what  taay  be  considered  »i  oven  mere  forms,  and  of 

L  Iv  d?     ""•  .   T^,  "'  '^'  '»''  ■»«"  P*'«'»J«ly  when  the  (Tde  see^ 

LS:r:i  :ht2'^'^"«  ^"  ^^^^"«  '^-^^^^  «^»  -^--'^  ^'^- 

re.JJ'iT'  '"T;?'u"^  complicated  as  the  procedlire  is,  in  seeking  these 
jed.es,  even  at  the  best  and  under  the  simplest  forms,  the  technicalities  insist- 

Ir  ^VtT"'^'"?  '"'^  "'"^*'  *''«•"  »«"  «>5  '"•<'  ""though  them,  cap. 
U^us  and  bewildering  formalities  may  be  insUted  on  in  England,  it  doe.  Z 

JT  ml  g«>d  re«son  why  we  should  be  enslaved  and  distracted  by  them 
here.  When  a  co.j.plete  and  detailed  averment  of  the  complaint  is  served  upon 
U|epa,Jyco.uplained<,i;  with  the  writ,  it  doe.  appear  to  me  that  Idn^^ 

/  writs  of  mandamus,  ope  orderin^g  the  thing  to  Be  done  before  the  party  i.  hLd. 
and  another  after  he  has  been  heard  and  the  case  a<«udicatea  upon^nJthoC 
demtion  the  one  from  the  other  vitiating  the  whole  procee^g,  i-  abound 
?s  th^l,  "^f  r  '  "•"*'  f  ^""«  •  "°'«^y-'»  vindicatir^!  man',  righte 
ntS.tJi^  T  V-  ^"*''^'"*^  "  *^  '-•**««'•  B«  that  a.  it  may,  Lb 
rmaT^T.  n^TT  ""^  "•''^""^^  '""'«^'y  »>««"*  o»?  Courts ;  and 

aman  or  a  public  body  in  the  first  im,tanoe  and  without  bearing  Um,  d^not 

18  this  the  fact  in  r^ard  t<K  writ,  of  prerogative 'genemUy,  whore  Ae  writ  i 
summons  and  the  petition  duly  ^rved  upon  the  pfrty  i.  Jl  that  i.  nl^, 
.Dd  I  may  add  that  there  iff  no  pond  reason  or  praotiori  utUity  lu  tbe  eourw 
insisted  upon  by  the  reqwndent..    But  it  i.  .aid  the  law  i«  «,     Yet  it  may  be 
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■  rt^rBJi"^.  "K'J^'J  *"h«fl««I  foro.  th.t  the  article  of  theCode  i.  .mblgu.w,  „ot  .0  much  «, 
I- Vul.  0.    ^".^J  P"'7':'  "'!<"•.  1022.  «o.  4  p^r  ...  „  ia  the  whl  .Aide  «aUtT. 

n  fctlnd  HT  ^'  '?  u  """""'^  '^  """"  P'^**'*"'^'  -"«»•  •??««•"•  fere. 
,    In  Il.n«l.nd  the  defendant  sho-rs  cause  on  the  writ,  and  h«re  on  the  writ  of  »um- 

n.ona  and  petition  together.     In  both  case,  it  is  i  proceeding  calling  VLTZ 

8  not  ambiguous,  yet  .t  may  be  urged  with  equal  truth  that  it  is  not  perem,. 
oh^Ltnft.  ;  "''?^  ')'  "Ode  adopted  here  in  express  terms.  WhVrB  th^ 
object  of  the  law  .s  clearly  attained,  by  means  not  prohibited  by  the  law-where 

—  zz'::tt^'''''''j'''^^  of  defend Lyb^fti.;  andXt::'^ 

1„r^        will  require  something  very  precise  and  peremptory  in  the   law  I 

more  ^  be  said  on  this  point.     The  appellants  have  followed  the  mode  of  pro^ 

dure  which  has  been  heretoj^re,  in  almost  every  decided  case,  generally  adopted 

.;  under  our  Sutue  and  unde^  the  Code.  >  There  is.  I  believe,   Z\,  one  reJr^d 

«ception  to  this  form  of  procedure,  and  the  old  maxim,  so  often  eiteJ.  LTb« 

paru«,   shodd    not  be    defeated    in  the   pu«uit  of /«Ldie.  g„.ri^ 
S^i    and    deprived    0^  their   rights    ui  W  ^«n«    ifln    <Z 

\ZTl  1.  ^  T  '".'*  P^'^'^P^o'y  pr?i«io«  of,Uw,  more  especially 
when  su^  a  cou«e  ha.  heretofbn,  been  «»,cttenad  1^  im  court,  of  j2^ 
Nowm  th«  cose  there  is  obviously  a  do,bt,v^.id,^^may  inquire,  havrthe 
respondent,  suffered  ?    They  were  bound  to  .hew  «ause  wly  I  ma  d.m«. 

^"trT^  "'"' "'""''  ""'  ^-*''  •""*  ^''"^  »>-«  •/!--»  a-drU 
ca««,  fully  and  upon  every  ground,     This  is,  of  courw,  no  formal  waiver  of 

and  on  al  these  wsue.  the  case  comes  before  us  for  judgment  upon  emy  ground 
and  I  ent,«.ly  a^  ^th  Mr.  Justice  Berthelot.  i  hf  i.  «pZd  in  t'hfSurl 
of  W,  .n  thmking  that  this  important  ca«,  should  not  be  decided  up^n  a 

Itnti'  Tv"  ""t  P'?""'""^  •  «^""«*«'  «-  »^«  »«'«  fo-  of  The  writ 
Adopting  thi.  view,  then,  I  w.,uld  overrule  this  objection  of  t|,e  respondent. 

terl  'ofT  ''"'''r'"'"..*"'"""^  ""^  ''^  »•>«  «.potdent.T  hat  ;he 
forms  of  the  po.it.on  of  appellant,  the  conclusion,  and  pra^t  thereof,  are  too 
general,  too  vague,  in  faet,  altogether  too  obsc««,*and 'do  not  wirXcie^ 

ZldTi^ter^'     ^'"r*'"^^*'*'^"*"^***»^««^PO«o» 
!uZ1h„  ';^"f  ,«'»>'^'»*»'  ««»  "-"J^"  e«  A  Z«  hi  ha.  not  a  signifioaUon 

P««d  to  regard  Aw  „  a  veiysenou.  objection,  nor  do  I  attach  much  impor- 
Unoe  to  th..  pretension  of  the  respondent..    An  order  inexact  conformity  wTtL 

lofdT.'I  *!,  ?«»^«-' *»••»  tl-o  «»•»"»«  of  the  dece««d  Joseph  gS 
flhould  be  intened  10  the  Rnmgq  CMhnlin  n.^met.rj^U.ur^,in  dealgaatod^^H/j,!. 


^■i   "  I ,.    .>v|;  ^"fl 


"T  '        *  * 


.•;'**' 


COURT  OP  QUEEN'S  BftNOff,  1871. 


10ft 


mMDIHf;  or  toe   WOrda.   WOuM    Ka   rui^^il.   I_»..iii-m.i,        V         ...  rl«it«  Hrnwn, 

•nil 


required  that  thodeoewed  ihould  bo  buried  Moordioic  to  the  uM«»-th«  ,..„^    '^^^  •» 

« W^^"'"""  """""r"*  •'"^  P'"^'"^  •'^  '•"•  Church-in  plain  French      :^'- 
con/ornUment  ««x   «.a^c.-in  other  Word,  uncondrtiooal  burial  In  the  Catholic 
cejeter,  of  the  pariah  to  which  the  deceaBcd  belonged  at  the  time  of  hb  deat 

hat  inTdd-:   „'  r:r'"'  ''•*  ^'^  """"^  con/ormim^t  a  la  lai  ma,  me« 
hit  ,n  addition  to  the  mere  .ctof  intentent,  whether  eiyil  or  eccle.ia.tical,  all 
the  requlrenente  of  the  civil  law  *ould  be  strictly  observed.    The  appellan 

of^l  the  customary  forms  and  ;solemnities  of  Christian  interment.    If  the 

A  1 1   s  mS^^^^^^^^      S"'  "f  "^  •"  *•>«  '^•■^*"'''-  «f  •'"  '^-th  and  burial. 

All  th,,  might  have  been  set  forth  in  terms  more  ample  and  language  more  expli-  ^       ^ 

tit  I     TT  "  ""  *•"'  *'*'"  •-  "•'*  ''«^'«''^-     I  •"»  theref^  of  opinion 
ot  ll  d      'T"  '"  ""'  '•'"  *■""'!•*'''•     '-  -y  '««'  «f  ^l-"  matter,  I  Luld 
"uch^^T        *"  ""L"'  decislon'of  a  case  so  urgent  and  so  important  upon 
8ucn  ayin  ae  non  procider.  r  tr" 

nirTTT  ^  *i'  tM«»  «<»Ption  in  relation  to  the  f..r.«  according  to  the 
puT^scs  of  this  demand,  not  only   the  (7«r<  ««  JKar^^mWer.  rfe  V(Eu^.  et 

il^lT  1         r    '.  *"?''*  '"''*  ^^^  •""'"^««*  »  »»>«  ''rit  of  summons 

^Ti  the  first  enqui^r  to  be  made  U  whether  a,  .  matter  oflaw,  and  in  the 
cau«e  of  regular  proceeding,  the  Rev.  Mr.  Rousselot  could  be,  in  his  indivi! 
dual  name  and  capacity,  introduced  into  this  proceeding  along  with  the  respon- 
dents?  Manrfestly,  according  to  English  practice,  and  according  to  the  ob^ta 
and  the  exigencies  of  the  proceeding,  he  could  not.    This  wodd  have  be^n  • 

?3:;L"  tT?''"''"^!''*"'^  '"'  "^^  ''  *«  .ppellanf.  proofing 

r^a  2t      n  "  ^''r^''^^'  ••«»  ^^  I  ?«««»'»«.  admit  of  no  oontn>ve«y. 

L^mT  r  t)  t  "^"l"  P"^"'*'  '••«  ^"'^  »«""  of  introducing  Mr. 
.Rousselot  into  thu.  record  was  by  impleading  him,  u  he  bus  been  cited  to  appear. 
In  his  individual  name  and  in  his  spiritual  capacity  he  cannot  be  joinedSrith 

ti'thTCt*''  "'1?"".^  ^  '""P'"^^  •^«"  »^^  «<""*  '»  «»J'»otio« 
fatfSrTK  V  P^f^^K/'^*  *^«  present^and  further  a.  a  matter  of  ftct  he 
M  before  the  Court,  but  only  as  a  part  of  the  Corporation,  and  as  a  further,  and 
more  Hnportant  matter  offset,  Mr.  Rousselot,  being  at  the  head  of  the  FaM^ue 
kfJ!JTl^"     uf-J^^^  opidiinctfon  withthen^mW^ 
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enti  ortbe  appellant^ « 
PIM  18  produced  and  filed,  under  reserve,  but  I  thi 
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rlMi  Bmwb, 
and 
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•w  iMua  upon  the  mtrito  whioh  w«  moat  Mttxmt  of     T».-  .«M^7i         "^ 
th.  Church  I.  ln,ok.d  bj  hla.-hi.  eccUi.tier.ulril  /ntl^^^^^^^^^ 

e^  W'  ThiL/M         ' .     !  "•*  "''  '"'  '■'"•  '"  """J"-'"""  ''»'»>  ^ho  Corporation  " 
Mdenon  rece^ir  ,o  th«  action.  We  are  told  that  ho  i«  not  in  the  rZrlln^i 

ofhoad  of  the  Corporation,  and  boin«  hero  he  defend,  hi.  indiWdual  0^^!^ 

he  haa  dono.     lie  aaya  wo  cannot  go  to  the  morita.  jet  in  ao  far  a,  thia  domTni 
-rolatca  h..«  to  individually  M  Curd,  he  ha.  pleaded  t'o  the  me   rOf  111 
lulHrJ,!    r^.T  '"i?  "*""'  '•*"'  ^'^"'^"''"-  =  »'"^  '^'-  blowing  hot  a^o^Id 

.order  ttat  there,  may  be  no  mistake,  lot  ua  mo  wh&i'hd  did  dUhT-k  ♦ 

of  he  r      '^';'!'^«"^'"'J''«i<«''io«'of  Mr.  Rou;«,lot,notin  hiaipal^of  h7d 

of  this  olT  ri^"??'!'*""''^"'^"'-'-  U'*'^-  '"^^  P«»uliarcircu^a^t«Te« 
ofth.aoa«  Ithinkhehadtherrighttotakethiacourae.     He  has done^    and 
^    ,         I  am  ofc  opinion  that  it  is  the  duty  of.  this'  Court  to  Rive  him  a  forJ 
\  and  decisive  adjudication  upon  the  merits  of  his^efence   irf  lot  ^e  of  IllT 

^eptions  a.  to  mere  form,  which  he  has  himself,  thougrin^S    vet  „"l  ' 
caliy,  waived ;  and  I  feel  satisfied,  that,  seeing  the  i  JS  J'i/lLT^'  ' 

ment  should  be  rendered  on  the  main  question- provided  alw.,.  jk.*  !♦        ? 

of  for»,„  .nauffioient  in  them^lves.  under  the  circumstance,  of  thik  o  J  Jo 
defeat  the  appellanf.  pretension,,  I  come  now  to  w^.at  I  regard  as  he  Ci  f 
,      this  highly  important  cause.  . 

'  re«rrt7"*'"T^°  this  part  of  the  c.«,,  however,  and  in  toUoipation  of  the 
-       remark.  I  am  about  to  make,  I  would  ob«,rve  that  into  the  gwit  historic. 

questions  in  relation  to  Gamca„i.m*ndUltram>Uni«n.  and  inrthev^^^^^^^^ 

"         -~"'    TLr^':*  f  ^'Z  "''*^'''  -trange,  .iCni-m  In  theC^in:!? 

I  shall  not  enter.    These  controversie.  aud  thbse  di«m«ion.  cannot  ZhT 

'            Chur    ^T^r'  '?*""•'  ^''^  or^hespiHt«.l  authority oA^ 
Church.    I)e»pite  all  the  rwlHtfoMiyTioloBMAad-  '      • ^ 
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/  >«^"^i^o^DBmjii,  1871.  i„ 

ctxz;;i/:vtrj:r^^^^^^^  r  ^-  r-^  *^-"«^  - 

who  belong  to  the  Oathollo  faith  "  ^^Jt  ZbT  I       """■'  '""""''  ''  »""•'  """•-'T"'"' 
too  fkr  ia  .uting  th.t  ever,  Ron..a  cX  o  ':«  tTl" '?'  '  '"  ^^ ««-'' r-'«- 

•  freo  church  in  «  fno  St.te     Thl-  i.  T  i.  •dviwblo  to  h«T« 

origt«l  i4e.-itWM.git.u,dlturic^J^  P«'h.p.  not  .  *r,  n.w  or  .  t.,7 
who  h.ve  read  o^  •x.mined  thrilT' -Jl".  ^^  "f  '*^"  ''""""  *^  »»«-• 
.nd  loudly  pro<;i.i»od-.nd  iH.  no  for  It"""'  '"'  '"^'^  "^"""^  ""''"^ 
ftr  iti.  wiM  to  crrvit  out  and  1!  .  ?  "P""  ""J'  •'P'"*""  "  »«  how 
i.  illuBtr-fd  in  rather  llll  ""  '  ''!"  '""'""'P''''  N*»  **«"»>»  ^he  doctrine 
-y  be  the  .dvant.^/or  drdvlJZT  '"k  '•"  ''"^"'  •**^'   ""»  "'"♦-- 

dinictly  controlled  the  .nirUu.l\!,  "1       ,  !''  ^"^  '"  ""'  -"""^'y  ^m  -vor 
For  example,  .n  o^TTl  SoV    r  """'  ?L""'  ^'"•""'  '»  Canada 
remain.  of\'dece«K,dRo^anCVlLir;fT^  '«  'he 

.Unce  of  th,t  oharacterTnd  couM  „r.  J'7'"'"""''  ""«""  -•«"«<^.  «*  "  »"- 
bj  .ny  Ci4l  Tribuni  in  this  p1  1  '  /  rr'*"''  '"'^"^'^  *»'  -»  "W- 
the  record,  which  ia  not  the  IT  2 1  ?    ""'  ''r*'""** ''''  ^'""'P  »>''"8 '«  ^" 

the  coan«.  therefor*,  aa      Werthe  ca^  .  '     ^"^  P""''  'P''*'""'  »-"«" 

•re.  .nd  wo  can.  I  i^plhend  h.l        a1  T  *"""«'"•     ^«  ^-"^  ^»>«'«  w. 

to  d^but  that'  i.  noT;t;v\'h^^::r°^^^^^^^  'r "r-^  ""*  *«  »-- 

Eccleri/tica,  and  partly  of  Z  wt^i/l^;"*  H''"*  ^'^  "' 
contend  with  is  to  determine  what «~tl,r«  ^. "«"»"'  difficulty  we  have  to 

civil  ^U  required  to  be  done  .ni^lL*  P«rely  apintuai  and  what  are  thepurely 
For  exampte,  it  «,ay  ^  .r;h.t  th^r  ^  "^f  ""  '^  "  '»*'«'»  ««»"of  r. 
i-  the  ce:et;ry.  I! X^ying^o^^^^  ^-^  »he  grave* 

to  U  recorded,  are  puiJL  dfu  ^tTThl  J  :^'  '*~*^  ""'*  *'"'*•'  •" 
4he.e  are  required  of  them     Thrl;  *    ^    li"  '*"""  °^  »•••  *'-»'"q«e.  "d 

of  the  oeioetery  into  two  nart.  .nH  ,"  "P**'"^^  °/  ^"»*  ?"«•».    The  division 

to  ecclesiastic^  hurTj!ZiL2^T""'^'u  ''  *'*  °''''°^^*«»  *»««»«» 

power  alone.    It  i/bj  it7.d  „^d« t^^^^^^^^ 

doe.  not  appear  to  Jtha   let  ;^^^^^^^^^ 

.»J  directing  or  controlling  authority™'    The  t"*^"'  ^f^  '"'^''  '''' 

Mtowho-.rem«n..roenUUedtrl«ZiJL    r^K^'^l^'"'^^^^^ 
only  civil  interment,  must   ..I.ZZ?      f"**!*^^ ''*'*»  "•y'««ive 

eiolnrively.  but  the  material  .ct  Hh^^'  ^  •"*'''  *^'  "?'""»»  --^oriti- 
civiltlmn.  religious  pw^inl  "?^'a^^^^  "t<«»ent^.«,  i-moreof, 
trol  of  the  CSva  TribuKT  !"  "/^"'^  «>•  ««  to  be  under  the  eon- 
.nd  viewing  V^T:^^:^:'^!  ^T^'°«*"  '^e^,  «,..  togetheJ, 
««-erie.7fpro<L,Vwwl.«^,*ff^^^ 

cMt^uthorit/Ti^r;:  t^^^y  ?^^^ 

*^.^  i. .-«. « .pecirsr:::^];:  :::'4::^r  r:;:^! 
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..v 


j^.l         ,,  PWiprtMfflf  »hM  HMf  art  to  b«  |Milrm«d  b*  MMnto* 
.»d  ^tlnot  .R««,.i.     W.  ^  O.IW  ,!«.  u,  ,H«  .Mh  .g,„,.  b.Kly  or  parwo 


J 


tktttmhtwu. 

y»m,^^   """  """.""*  "**''"'■     "•  •"  «»ll*l  ii|»*  h.  .?H«r  CMh  .Mnt,  b.Kl»  or  p«rK 
"WSS  *"P«"'«'y  ««  Jo  th.l  •hloh  h-  l»«i  rf^  to  do  i»d  whtl  th.  Uw  oo»Jb  hitf 
*;t%"^y  "^  ^.'^""': '  "•*  '*"»  ^«  *'••  '"-ll'^"-'  P*""".!  .«p«,Uy  |„  whioh  th*  llif  h3« 
•"^-^    *T!""'*^  "•»  •  P«^»«  »un<«i«n.ry.  „„  furth.t,  o«  ui<.r«  .ad  no  Im.      In  pre 
mmnipUk*  tk*  pnwnt  th»  ut«i«it  o.urt««i  .n,i  prtoUlon  art  iwotmrj,  and  tli« 
dlr«*t  m^t  «ol«8i».,  .pplio.tion  of  th«  r^oied;/  to  iho  propar  party  aad  to  tba  rMl 
aubjflotof««.u,p|«i„ti<i.b«,|ut„|^o„«„U,|.  PV'^'MWUiarHI 

Baariog  thaa.  priooipla.  ia  mind,  lot  ui.  w.mip,  what  baariog  th,j  haw  upo. 
and  how  thay  effect  thad«»i.lon  of  the  pre««,t  MM  . 

Con.iderin«  m  I  do,  that  Mr.  Ilou«H,lot  h«.  pl.«d«i  to  thi.  mUoo,  and  that  ho 
baa  alleged  ,nd  put  in  l«uc  a.  a  m.tter  of  f«t,  th.t  ha  n,(\.«,d  occIe«l«ilioaI  buri.l 
to  the  r«n,.h.  of  tha  Ute  Joaeph  Ouibord  in  obedieuoe  to  .n  order  fVon.  the 
ni-hop  of  the  Dioceaa,  that  thi.  ordar  ia  binding  on  him.  that  it  i.  raW.  «,d 
JoaUflathwrefuMl  togive  religion,  interment,  I  mu.t  Omt  inquii,  whether  weean 

'  S'llfh*     ."  *'"^7'  •*""»'"«  •'  ^  ^  P-^'**.  whether  wa  can  or  e«inoV,M  a 

olT  1  tribunal,  paa  judgment  an  iu  raliditj.  or  compel  Mr.  Rouaaelot  to  di«.te,tr. 

\  Thi.,  it«em.to  me,,H the ehief point,  thetoain  diffieulty  inthUcaa*.  ItbhaJotbtl 

I  the  .puautl  power  of  the  Church  and  the  civil  Uw  of  the  Und  are  brouX  Sao 

r^f'A.      :       "^  "'^"  ^  '*~'''*  "^^'^  of  thaaa^two  anthoritie.  ha.  the 
*    I?«  ^f«^"»'"«  where  and  how  the«,  remain,  are  to  be  intorrod.     It  mu.t 
be  conceded   hat  thu.  „  .  diffic^t  and  a  delicto  poaitlon.     But  my  enbarrai 
mantUgr^itly  inorea«,d  by  the.  ueo^itfJ^r  Vhich  I  Bad  mLlfTfl^' 
d..«rm.„lng  whether  I  have  a,y  right  toijCany «ch  Judgment  In'S^  H" 
orto  g.ve.ny  decree  which  will  determine  th#  eonte.t.  It  Vo«  app;ar  to  mo 
however,  that  theae  diffioultic-  are  not  insurmountoble  "^    PP^  *«  «»«. 

A^ZT'^aV'V^'' ."^^'^  Ifk«ofthi.ca«iti.«nheceaaa»7forme  to 

Lordahip,  the  Catholic  Bishop  pf  i(o„trc.l.     It  i,  .lw.y.  p.inftil  to  wita« 
the  axu-tence  of  a-h  oontrover.ie.,_.uch  instance,  of  anUgo'ni.^  in  th   (^u^ 

S£\T*  ""*  ^'i'^'  *•"*  ••••  ^"'•"P  ^"^  •«"«»  «J«t'-to  perform-^.  T,, 
re^mbihtyreated  upon  him.     I  can  e«iil/u„deniUnd  how  ambarra..i„f!hl 

_ ^W»A;  »>?  thoiM^t  th,,,  ware  wrong  in  thajttitude  they  had  aaaa 

"pTk!!"    ?""'*''  "^y*  ""*  *•"'  their  cottrlUka  perniciou.  toth, 
,         V      of  thAnjelvea  and  other.;   abd  in  the  con«,ienUou.  discharge  orw^atoM 

'JOOlOMMa  JtdmonitlMl-  nn'  his  T.n.J<il.:.i A  _•  . .  .  " 


abk 


not 


J-.;..'*'  t.    w     .  . t^."-iio  ■  wue  roroearanoe  and 

Jmon.t.o»  o,r  hu  Lordship',  part  might  have  reaultod  in  harmony 

\i»im.    Unow  not  if  thi.  would  have  been  tha  cue,  but  thaae  dl 

.«*4^  ^„4  cjminatod  in  the  order  pleaded  byMr.Rou»dot 

ne  und^  eoole8ia.Ucal  oenaurea,  and  beoama  .  riotim 

Iraeveran^A^urae  condemned  by  the  BiAop.     Now. 

j  enter  into  We  Important  queaUon  whether  he  waa  or  waj 

be  order  from  Monseigneur  Truteag.  under  c^«-^l^^ 


^< 


^ 


-f^ 


COURT  or  QOlEN'8  iBNt^Jiil, 


.f 


» 


yi9 


,.j.  ,»in.  .K.,h„, ..  .:';:,"•;  ,:!■;  \^  ^^ -^  -p-'- ..-  -  :.^ 


iX  :.:r^r  ^  •-  -'"'•  "•-  «"••""'  --• »-  lull*;"  15 

u-l  in.ttm  IZt^i    ,        "  """^  "'•'  *••"  powort  of  tho  Ch«n,h  la  .plri- 

th.t:he"i'„;,:'r  Thet;.^?'""  ""^''^^ -'«"•-  ^»  ^-Xre; . 
rtrj*;::;rdr^'^'"'^^"^'^'^''^^^ 

-Tf  i^r-  ■"'*>*"'*"'«  *'''•"«'«'•     B-t  if  much  i»  expected  ftoo.  the  fkithfut 

k^hnr  .«!  ^i        V      •d«noniflh«i  and  oomnanda,  .ho  is  dw  ouf  infklllbl. 
JSSle«SJiK   1'  ""*  "^  ""'''^*  «'  '""•«»''  •'y  «"«  of »'«'  "inll™  would 

h.T«„rrl  ;  .    "*'  ••^••^'•■^tcd,  IthJnk  it  IB  manifttittbitw. 

peculiar  inflamoJ.l^uT»k  ■     •    '  ^'"'y  *«"»  ^'7- ^r  wd  w«re  «nder 

Ctowe^T^^'^'t  '''•^'^•T"'"  "''  '^'  ^^po^^tiou  of  thoir  High 

civil  tribun.I»  of  thu  ooMtrr.  ^m  do  1  N^H^v,  it  ^^  ->,trih«rT 


r        •    4 


tnounai,  ot  thu  ooMtry.  tor  do  1  belies  it  *»^  «Ti>t«^^r> 
i«er.uAoritj  in  tbt  Cb»«e/  5«p^e„r  of  ^wbwf,  Mdif  it 
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bSw.  ^*^"  ^^^  ^  "»  «'••%  *'  opioi?*  tWit  did  not  oontinae  to  exist  after  the  ees- 

i^^^<t    •^<'"°^*l'*»«»*'y.toa>«G»irn.6f<?li«tBritaiD,Mdiifter^W^ 

^:S5;l'Ut'7,?:  ™'*'f  •*'0*«>*|«»  Soter^igm    ft  was  the  theory  .od  praetictl  exeroim  of  the 

^^V  ?*'yi  Powpr  inPrange  whiob^giiTe  to  their  High  Courts  the  apparent  right  to 

■kontrt.).     interfere  and  to  eterciBe  certain  control  in  ecclesiastical  questions.    I  need  not 

,      enlarge  upon , this  point. 
.  But  conceding  foj^a  moment  that  thU  Court  possessed  thQ right  to  enquii«  into- 

the  justice  and  regularity  of  the  Bishop's  proceedings  in  regard  to  Ouibord  and 
the  Institut  Canadien,  and  suppose  I  came  to  the  conclusion  that  there  existed 
no  ecclesiastical  ^ensures  of  a  regular  kind-that  he  was  not  excommunicated- 

;.  *»**™»»»n<>tbythelawsofthe.ChurchexcludedfrDm.theprivil<igesofe«jie- 

Jiaslioal  burial-and  that  Mr.  Rousselot  ought  to  have  given  to  his  remains  re- 
ligious  interment  without  referring'to  the  Bishop  at  aU-and  it  has  been  said 

.    .  !'"»**''^»**'«  proper  Tiew  to  take  of  the  whole  matter-even  so,  can  we  give  a 

judgment  declaring  the  action  of  Mr.  Eousselot  wrong  in  referring  the  matter  to 
his  ecclesiastical  superior,  and^set  aside  the  Bishop's  order  declaring  it  n«n? 
And  If  wehad  that  right,  can  we  do  so  in  this  instance,  theBishop  notbei'iigin 

•  ^«<!*»»e"g»»\to  "fe' the  matter  to  tfce  Bishop,  and  having  received  thii4i^^ 

he  IS  and  was  bound  to  obey.    Could  any  Court  in  Jlpince,  at  any  time.  c#ln 

^estion  the  acts  of  any  ecclesiastical  funotio^iaiy  in  spiritud  matters  Wthout 

the  party  whose  acts  were  complained  of  being  before  the  Court  ?    I  never  I^eard 

of  such  a  proceeding,  nor  do  I  believe  such  a  case  ever  existed.  All  this  may  be 

regarded  as  an  extreme  view  of  the  ecclesiastical  power.    But  I  think  not  and  I 

,         am  of  opinion  that  the  law  is  as  I  have  stated  it.    It  may  be  considered  L 

extremely  stnngent,  in  some  eases  inoonvenieht ;  but  after  aU>if  .  member  of 

^  the  Eomjn  Catholic  Church  in  this  country  is  not  satbfied  with  the  acts  and 

'  decrees  of  the  local  aothority  of  hb  Church,  let  him  appeal  to  the  higher-the 

highest  ecclwiasticaltrAunaHn  the  regu^  Ifheisrigh 

.  submit.    The  feet  is,  if  a  man  is  not  satisfied  with  the  teaching  and  the  aothr 

i.y  o^hisChurch-if  he  is  notdisposed  tosubmitto  her  dec^n^h^^^^^^^ 
;,  plain  course  before  him-he  may  leave  it  and  go  elsewhere  ;-but  whUe  he  r^ 

mams  a  member  of  it,  he  owes  his  Church  widflie  Church's  authority  in  all 
«pmtual  matters,  implicit  and  absolute  obedience-lit  seems  to  me  that  practicJlv 

h!'Z^.v'''""^''''"*°°  *•'"•.    A  "an  must  be  either  one  thing  or 
the  other  or  nothing-in  any  e»te  he  must  settle  these  questions  with  hi/own 

«  con*,ience  and  with  the  Church.  The  civil  tribunalsxof  the  country  oan  give 
himnerehef.  We  cannot  touch  the  Bishop's  order.  BV  apart  from  ril  these 
qiwstion?,letussuppo«thatMr.Rom««doth.dnot.pplLtoth^  . 

had  reoeived  no  injunction  to  refuse  to  Guibord'a.remains  ebclesias>ioal  burial- 

bisowoauthonty  reused  to  give  them  eedes««ticalinterment^ing  what  he 

Mr.  Rousselot,  as  .pnest,  and  against  hisconsoienoe.  to  do  80?    CotUdwefo^ 
faim  or  any  minister  of  the  Christian  religion  of  any  denomination  to  appear 


!-.',-Sii.y«^?'- 
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lit' 


obvious  prinoiplw. 

D    '«•  J'"""'!.  I»  li«™g  died  •  Boman   Clholio,  be  htetM  i„  ih. 

u-ge.   of  the   Church.^She   dZ  ntt     „    e,preL    "ea"'    *'* 
p.rticul„    form    of    interment,    nor    th.  ohJZ   TjZ7iicZ 
cer^ome-.t  the  funeral.     Bat«h  .  matter  of  fact  it  would  appear  thKln 
cml  burial  en  terre  ,ainte  we«  granted,  she  would  be  in  a  Kn«t  mel«,  LlZ 

4coll^thia  from  the  appellant',  caae-it  is  .ho  conditiofSlZJ'"  Tot 

of  cjivil  buruJ,  that«,mterment  in  the unoonaecrated,  or  rather unhallow^par 
of  the  eenjeteiy.  tliat  constitutes  *he  appellant's  chief  ground  of  oomplabtTj  1 
,s  veiy  natural^very  reasonable.    Can  this  Court  come  to  her  atoistJurin  th 
jnatter  ?  It  is  quite  possible  that  we  might  order  civil  burial-but  can  we  dirt^ 

L    TTJ''"":  ^'*^  "'^'"'"^ ''  "•'''»•'*  '"*'«  *  g"'™  i"  that  pTrt  o/S 
oametorydeBtinedto  the  .ntermentofthosewho  alone  arc  entitled  to  eccL^^^ 
bunal  ?    If  not.  it  js  plam  we  can  do  nothing.    Now  as  a  matter  of  fact,  the 
^mete,y„dmded,ntoao  parts,  «i  before  stated.  It  will  not  be  disputed  that 
the  respondents,  under  tie  direction  of  A0W  or  the  Bishop,  had  the  right  to 
make  thui  divmon,  and  that,  for  the  purposes  before  adverted  to.  It  is  prohibit- 
ed by  no  law,  and  it  is  in  strict  conformity  to  custom     Catholic  cemeteries  n 
Lower  Canada  aw,  wjth  scn»ly  an  exception,  so  divided,  and  for  precisely  the 
same  object  and  for  the  same  reasons.    The  custom  in  this  case  makes  the  taw 
-in  fact  IS  the  kw.    Every  person  entitled  to  burial  in  that  cemetery  is  aware 
orshouldJwawareofthis  state  of  things,  and  they  must  abide  by  them.  Thew 
.8  therefow.  a  distbjo.  .nd  .difference  in  the  rights  of  persons  claimingtoS 
bnned  m  the  oemettfy.  this  is  perfectly  legal.     Now  is  it  the  FaSrique  afriav 
Corporation  thatdetermines  who  are  to  be  interred  respectively  in  thesidivuion.  ? 
If  80,  we  may  p^ps  order  them  togive  Guibordcivil  burialin  the oonseenited 
!!•  K^^STT"^-    ^"'  ''  "^^^'^^  oontrove^y  thatitfa  not  thrP^rfq^ 
which  de^e.  this  question-it  is  the  Church  and  the  Chu^jh  alone.    liuZ 
^lesma^o^  authority  of  the  parish.    It  is  to  it  exclusively  belongs  the  ril  to 
regu  ate  th»  matter.    la  this  instimce  they  have  done  so  in  thfltc^"^f*; 
purely  splntual  power.    It  is  legal,  and  the  deobion  is  final.    Prom  tZ^oJ^n 
of  the  eocleri^itioal  authority  delenHining  u>here  andin  wKi,t  part  otthe  tZ 
tery  Quibord's  remabs  shall  be  interred,  there  is  no  appeal  Hi.  CoL'T  r 
nnd«jrt.ndtheUw.   The  .ppeUant]u«  invoked  law  JSlge  iaTj."^^^^ 
bund.    On.the»e  a  decision  h«i  b«,n  given  against  herl^n  .Sri  !l„ 
who«.^ud^,.tion  there  i.no  .pped  to  thi.  Court.    We  can^otX^forT 
^t  her.    As  to  furnishing  .  place  for  Quibord's  burial  In  the  o^met?  2 
jgg.^MJ'e  tniasiltration  of  hiH  burial    in  fact  ajvil  buimrSl^t 
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(lot.  B\it,  on 


rKS?V.I,w*n.  '""'^e'*.  ^  no*  N»n  "fusMl  either  by  the  Pabriqne  or  Mr.  Roai 

Le.;S?«et    the  oontmy,  both  have  been  offered  by  them  conjointly,  with  iS  objectionable 

**W™  «""  «>"^»tion  it  ia  true,  that  he  ahouid  be  interred  in  that  part  <A  division  of  the 

"S^wVde'*  "^^''^^'y  destined  to  the  burial  of  children  dying  without  baptism.     This  offer 

Wntreai.     has  been  refused,  in  consequence,  I  presume,  of  this  oodditioh  being  attached  to 

it,    We  hnve  no  power  to  set  aside  this  condition  for  the  [reasons  above  men 

tioned.    So  far  as  we  can  act  in  this  afl&ir,  it  must  remain  a\  it  is.    We  cannot 

give  the  order  required  of  us.     The  judgment  of  the  Conrt\f  Revision  must 

consequently  be  conBrmed-but  I  iould  do  so  for  reasons  didbrent  from  those 

assigned  by  that  Court,  and  the  following  ate  the  Motifs  I  wokld  assign,  but 

they  will  not  be  accepted  by  ehis  tribunal.  \ 

Considering  that  the  writ  issued  in  this  cause,  at  the  instance  ofVhe  appellant, 
is  not  in  the  form  of  a  writ  of  Mamlamui,  properly  so  culled,  bW  is  in  the 
nature  of  a  writ  of  summons,  with  a  petition  calling  upon  the  respondbnts'to  show 
cause  why  a  writ  of  Mandamus  should  not  issue  against  them,  aceoMing  to  the 
demand  and  exigency  of  the  case ;  and  considering  further,  that  suJh  form  and 
mode  of  proceeding  in  the  first  instance  has  been  in  use  and  has  been  Wnctioned 
b7  the  Courts  of  Lower  Canada,  apd  therefore  that  such  prodseding  by 
writ  of  summons  and  petition  in  cases  like  the  present  is  in  conformity  to  prac- 
tice and  not  contrary  to  law. 

Considering  that  the  first  of  the  two  demands  embodied  in  the  conclusions  of 
the  appellant's  Requite  Lihellte,  to  wit :  that  the  respondents  be  ordered  to 
mhuimr  ou  defaire  inhumer  dans  te  cimitUre  Catholic  de  la  Cote  d^  Neiges, 
sous  le  contrdle  et  administration  det  di/endeurs,  le  corps  de  feu  Joseph 
Guihord  comformiment  aux  usage  et  H  la  lot  sets  forth  her  demand  in  terms 
sufficiently  precise  and  comprehensive  in  ^form  to  indicate  what  is,  in  fact 
intended  and  sought  for  by  the  present  Requite  LibelUe,  and  that,  therefore,' 
there  is  no  defect  or  essential  insufficiency  of  form  in  the  allegations  and  prayer 
of  the  appellant's  demand  ; 

Considering  that  the  Rev.  Mr.  Rousselot  is  in  factr  before  the  Court,  though 
not  exclusively  or  properly  speaking  as  Curtf  of  the  Parish,  and  in  that  quality 
and  being  so  before  the  Court  as  that  of  the  Corporation  of  the  Fabrique,  he, 
the  said  Messire  Rousselot,  has  defended  and  justified  his  action  in  this  matter^ 
and  has  pleaded^  to  the  mfcrits  of  this  cause  ;  and  consequenUy  that  he  is  suffi- 
ciently before  the  Court  for  the  purposes  of  this  case; 

Overrtiling,  therefore,  the  objections  to  the  form  pleaded  by  the  respon- 
dents, and  proceeding  to  adjudicate  upon  the  merits  of  this  case,  in  so  faras  it 
IS  in  the  power  6f  the  Court  to  give  any  decision  upon  the  merits ; 

Considering  that  it  is  established  hy  legal  and  sufficient  evidence  adduced  inl 
this  cause,  that  the  aforesaid  Catholic  cemetery  of  the  Cotedet  Netges  is  di. ' 
vided,  as  Roman  Catholic  cemeteries  usually  are  and  have  been  fii  Lower  Canada, 
into  two  separate  and  distinct  parts ;  the  one  part  or  division  thereof  destined  to 
'  the  interment  of  the  dead  receiving  what  is  and  is  known  as  eocleinastical  burial, 
and'the  other  part  appropriated  to  the  burial  of  the  dead  entiUed  to  what  ii  and 
is  known  as  civil  interment  only,  which  division  is  conformable  to  eustom,  and 
not  contrary  to  law,  and  is,  therefore,  binding  and  obligatory  oJTall  those  entiUed 
,    toontemaeatia  tiwHrfowMaid-cemetwTT—  - — 
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ties  of  the  pish  t;:lfl'*r2^^^  o^the  ecoleriastical  authori- 

them  respecSvely ;  "*'  *"'^.  ^?''  ^''^  »"*«"»««'»«  *«  be  made  tn 

.A.d.di„  ^,.,0.;^:^:^^  ;.r„?.ttt^^^^^ 

j8i»op  .re  «t.y  bound,  „„,  L,  iL,  "l/ "  .  >*" °' "»  '^"•n' * I'^l 

: « J.  .ppe..,.v » .  r«,d\ti,rii:;:d  .t'bXt?"  d'"  "'^-^ 

.  main.  of. he  l.le  Joseph  olTrir  ™  ~»1«""'«1  burUi  to  the  re-. 

Aumming  (h.t  the  .Jjielltnt  demands  ciril  hnri.l  r™  i     i  .  .    . 

-in.,.-"  C..r.b.s  *c  right  .o.rier.eSn^l'^ttth''''  "" 
or  .nihoritj  to  deelare  in  .h.t  part  or  in  Ma"-'  '  """  °"  ■*»»' 
.M  »fc  pkoe,  .ndeo„,ideringtr.t  eW  b^a\  r*""  """  '■""'""« 

k"^'r:i^l::;S::^Ci:rr-'^  b'-'"  r  "^■" '°  °*  -« 

«>l.«.«ie.l  .nthorilie,  of  a,.  pS^^^"""'    °™'  "  '""''''"^  ""^  "« 
OMrtsftomwho«jndgm.;tthis„Z^titlw't       *'  °^  ^'^  ""« 
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plojeHrAe  counael  for  both  the  parties  in  thia  cause,  but  with  little  in  them 
.      o*^  aMistance.  and  with  much  of  little  or  no  account  in  settling  the  judicial  ooinion 

»S,%"  Jl"*  P«"0°«I    subject  of   this    contention,  Joseph   Ouibord,    was    born    of 


Hontrtal 


Roman    Catholic  parents,  and    received   into   the  Roman    Catholi,^  Church 
by    the    Sacrament    of    Baptism   at  the    Parish    of   Varennos,    in     1809 
He  in  after  time  settled   himself  in  this  city,  and  was  a  printer  by  trade* 
and  m  1828  was  married  to  the  appellant  in  the  Parish  Ghurch  of  Montreal' 
under  the  Sacrament  of  Marriage,  and  according  to  the  rites  and  customs  observ- 
ed in  the  Roman  Catholic  Church.     The  certificates  of  his  baptism  and  marriage 
are  filed  of  record  in  the  cause.     He  was  for  many  years  and  up  to  his  decease  a 
member  of  a  charitable  friendly  Society,  in  close  connection  with  theolergy  of  his 
church,  and  also  a  parishioner  of  the  parish  of  Montreal ;  during  all  his  lifetime 
Laving  professed  the  Roman  Catholic  faith,  and  lived  and  died  in  that  religious 
community.     He  was  struck  with  sudden  death  on  the  night  of  the  18th-19th 
of  November  ,  1869,  without  tifaie  allowed  him  to  make  his  peace  with  God  or 
taan,  and  died,  having  survived  all  his,  children  born  of  h&  marriage,  and  prede- 
ceased his  wife^^hc  appellant.  V 

lb  1844  a  literary  and  scientific  institution  was  formed  in  this  city,  principally 
by  French  Canadians,  and  of  course  Roman  Catholics,  under  the  name  of  the 
Institut  Canadien,  admission  to  which  was  according  to  the  constitution  of  the 
society  general  and  unexclusive  from  difference  of  religious  belief  or  opinion ; 
not  long  after  the  formation  of  the  society,  it  was  incorporated  under  its  original 
name,  by  an  Act  Qf  the  Legislature,  16  Vic.  cap.,  the  preamble  of  the  act  exhi- 
biting the  object  and  purpose  of  the  Society  to  be  literature   and  science. 
In  furtherance  of  these  purposes,  a  library  was  commenced'  which  has  reached 
to  a  number,  which  speaks  favourably  for  tlie  laudable  exertions  and  perseve- 
ranee  of  the  officers  and  members  of^he  society,  in  those  pursuits.    In  a  society  " 
80  numerous  and  general  as  that  soon  became  one  is  not  surprised  to  learn  that 
some  of  its  members  were  not  individually  as  tolerant  as  the  rules  of  its  forma- 
tion professed,  and  in  consequence  a  few  of  them  endeavored  to  exclude  from 
the  library  some  books  and  papers  which  they  assumed  to  consider  obje(itionable, 
and  to  force  their  opinions  upon  the  Institute  in  general.     These  domestic  dif 
ferences,  which  commenced  in  1857,  were  terminated  by  the  defeat  of  the  object- 
ing small  minority  in  1858,  wlien,  however,  the  Roman  Catholic  Bishop  of  the 
Diocese,  in  the  quality  of  protector  and  guardian  of  the  Romjn  Catholic  teaching 
and  morals  in  Montreal,  intervened  in  the  domestic  quarrel  in  support  of  the 
pretensions  of  the  minority,  and  converted  the  difference  into  one  of  a  more 
serious  character,  bringing  the  Institute  aa  a  body,  face  to  face  with  himself  as 
their  Diocesan.    It  is  true  that  tBe  Bishop  limited  his  pastoral  exhortations  in   ' 
the  first  instance,  and  his  Diocesan  censures  afterwards,  to  the  Roman  Catholic 
meniibers  only,  but  his  own  astuteness  or  the  shrewdpess  of  the  defeated  minority, 
«»uld  not  fail  to  tell  him,  that  the  abandonment  of  the  society  by  the  memben 
^is  belief,  would  necessarily  be  the  disruption  of  the  Institute,  and  effectively 

I^ent  all  literary  and  Bcientifio  informatioa  exoept,  that  of  a  denn""''"'*t»"«l 

character.    Without  entering  into  an  uninteresting  detail  of  the  incidents  of 
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the  dispate  between  the  Inalitute  and  the  Biahoi,  »».!-i.  a       '  ,       ~ " 

for  ten  years  nntU  tho  BUhop'.  fi„.,  deo?^  in  OcX  ««» "^  '^'  -'*«"'""'' 
to  mention  that  two.  aoDaMnt  m.n„nj     r        V?""**'  *8»». »»  will  be  sufficient 

.gainst  the  in.tit:;rrtrd  o  jnZ':^!^      ""^^  p'«--» 

few  Preneh  books  which werTdecI.«dTobe  n  th^To      'JT  '"  '*"  "^"'^  * 
»  antiquated  decree  of  the  HoU  W  f-       *•>•«<"««">  Index,  thereby  un^er 

passing  over  the  former  ground  direet^,!  .„.;«\T    J  "'  ""P^'tan*  one, 

thereportofproceeding,^;!!^^;^^^^^^  *"'  t";"""  '''''^'  """"^'^ 
principle  upon  which  t^e  «.lty  hafll  oS^^^^^^^ 
for  20  years,  and  Approved  J r:!r^:.^^l^:';:t'':'  ^T"' 
dexed  V  the  Roman  Inquisition.  In  AugTst  18r9  L  «  T  ."^  "'""  '"' 
Rome,  transmitted  for  publication  in  hi,^!}  '  ^  ^"'"'P'  ^^B^^^n  in 
announced  that  the  Rom'an  S^o  ",f  ^^  J  ^^^  '***"  ''  "'^'"^  ''« 
trines  contOned  in  the  Renort  on£  ?  ^  ^  "  ''"'^  "Probated  the  doc- 
..^Christian  yodth.  and  d^It  g1  XfehT^S  Z'^'^f?''''  ^"""""-^ 
Cathofics,  paiiicularly  la  /e«»L  1    „„  ^      *'''  '"'*'*"**  ''^  «««»•» 

be  taught,  and  therein  dS.th!^"'"*''.^™'"**'"  doctrines  should 
tute,  and  Ury  readeJCd  pTi^fof  'hlT  «>°*  ""^S  "•"'ber  of  tie  Insti- 
the  Church,  would  incur  l^Wthf  S^T'*'  ^'*''°"*  ''*  •"*''''"»^  o^ 
rartide  rfe  Za  mor.  Wit^  he  view  t i^ZeT'^  '''"  *"••"  '*^'^'  '"^'^  ^^ 
lie  members  resolved,  with  rsaTcIio^  oThe  8  •'^T"'"'*'  *''*  ^*»""  ««*^o- 
-learned  the  condelation  of  fte  Inlt  ^'"V"".  ^""'^'  "  *''''*  '>»"°g 
'imittedtothe  decree  pulLdtiml"^^^^ 

nhe  Institute  having  LnfomedZ^Vorl^^^  '^'^ 

"nodoctrinal  teaching,  and  ^^^pr^o^Z^tcT     f '"'^' ^' 
"trine."    Thesewerethereoordedaetion-nfTT    *.!^   ^''^P*^"'^^ 
RolnanCatholiemembersin^Liron"^^^^^^^^  t^r""'  '^^^^'^^ 

onewhohaafoirowedtheproLinglrjdtl^^^^ 

tions  were  not  sufficient  or  satiafaotor,,  •  ♦kJT      f ™*°  *° '«""»  *hat  these  resolu- 

ties  of  the  Institute  StingT^^Lbb  fts'rH  '' "^^  "PP'""*  ^^^J* 
then.re^,„„ai«,but  tLZll^^J^'SSSl:^ 'iZS P-«>»*«^ 
over  these  as  of  but  UtUe  moment  declared  «„««/  ^  ^  altogether  passing, 
he  finally  announced  in  ^1^^  frTRr  "^^^ i?^'*^"*  characjer.which 
theyiJ-general^iteau^,;:!^^^^^^^^  \869,  to 

Nov.,  a  copy  of  which  he  has  pr(iuced  wUh^Mfdr^^  "  ""  '^'  ^^*^ 
In  that  letter  the  Bishop  in  substC  ^L  hlT'  '""r"  ^''^  *'^°^«- 
September    resolution    of 'the    Institute   T^-    'r*  ?r     "'°^  "*  *••« 

*  r/„...,"'and  thLfo:;itVsr::n^owTh:tfbsott-"^^^^^^^ 

be  given,  even  when  dying,  to  those  who  do  nnf  1  "bwlptwn  should  not 

principle  of  it.  o^ni.ation  w«.  r^h^u^IZi^     rS^''^'^^  ■ 
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itMtBra!;!;,  *»«'■"'•  known  generally  or  at  all  only  when  Quibord'i  burial  wai  demanded 
imVSi^    on  the  20th  November.    Noone  would  be  aurpriaed  to  learn  ibat  the  decree  reat. 
■Yj™,""*  ing  ohiefly  upon  auoh  a  ground  of  censure  when  once  known  Wame  public  pro- 
^SaSi  d;"  P«rty  and  the  text  of  remark  and  criUcism.    The  Boman  Caiholio  clergy  of  the 
Mctrai.     Diocese  could  not  be  found  fault  with,  it  was  their  duty  to  sul>mitDt>  their  Dio- 
cesan in  ecoleaiastical  matters,  and  it  only  remained  for  them  to  carry  out  the 
directions  of  their  Bishop ;  but  their  submission  could  not  control  persons  of  that, 
foith  outside  of  the  ecclesiastical  order,  and  therefore,  the  Institute,  placed  in 

the  midst  of  a  mixed  community  of  diflferent  persuasions,  where  hitherto  religi- 
ous  intolerance  was  unknown,  find  where  Christian  charity  in  its  best  sense  was 
-  generally  jpraoticed,  disregarded   the  Bishop's  last    announcement,  and  this 
has  been  shown  in  the  ti>eMm9nt  it  has  received  in  this  unfortunate  and  ill-timed 
_L   „  1      '^'^o^'^'on,  in  which  such  pretentions  "are  held  up  m  rvvived  expositions  of  co. 
_      „^      olesiastioal  power  iiJ  the  dark  ages,  which  neither  knew  nor  oared  for  the  ameni- 
ties of  sympathy  nor  the  humilities  of  persuasion  towHidn  the  laity,  but  in  inola- 
tion  and  despotism  denie,d  the  right  of  individual  reason,  and  imposed  beliefs 
without  allowing  private  judgment,  forgetting  that  conviction  does  not  ent<?jr 
human  intelligence  until  that  intelligence  has  opened  the  door  for  its  ncoeptanoe 
by  reason,  and  that  belief  only  enters  because  reason  and  intelligence  accept  it. 
Ouiiot  sayslhat  human  thought,  human  liberty,  private  morals,  and  individual 
Opinions,  cannot  be  governed  by  ecclesiastical  co-action,  which  is  the  illegitimate' 
employment  of  force;  all  which  tbay  be  summed  up  in  the  words  reljgious  btole-  ' 
ranee.     This  decree  of  the  Bishop  is  the  more  obnoxious  in  this  com^ry,  a  Brit- 
ish  colony  open  to  all  persuasions,  and  under  a  government  of  the  utmost  tt^eranoe 
where  Roman  Catholic  ecclesiastical  authority  has  always  been  most  beneficently 
displayed,  even  though  it  were  abw)lut«  in  effect,  and  where  the  law  assumed  the 
,        equality  of  all  who  are  subjected  to  reciprocal  and  equal  obligations  to  be  the 
free  common  sense  and  opinion  of  the  people.     In  this  country  arbitrary  eccle- 
siastical laws  had  become  forgotten  or  existed  only  on  the  dusty  shelv^  of  Church 
librarTcs,  and  were  only  to  be  found  in  the  ccnjpihtiorjs  of  ancion*  tijsc!  rr'*'-h» 
first  saw  light  during  the  worid's  darkness  and  were  made,  though  not  promul- 
gated,  without  the  consent,  as  they  were  without  the  knowlei^,  of  either  clergy  or 
laity,  and  specially  without  the  sanction  of  the  highest  secular  power  of  the  ex- 
,isting  Christian  commonwealths.    History  must  have  been  read  to  little  purpose, 
if  these  fhcts  could  be  denied,  and  yet  upon  these  assumptions  was  predicated  the 
outrageous  dogma  revived  by  one  of  the  respondents'  counsel  in  the  court  below 
that  all  human  Governments  were  subjected  for  their  existence  to  supreme  R.  C.' 
ecclesiastical  rule.  It  is  only  surprising  that  another  rule,  equally  outrageous  as' 

that  mentioned,  drawn  from  the  same  ancient  archives,  was  not  also  rei-announced 
that  hereticis  non  e$t  servanda  Jidea,  no  faith  is  to  be  kept  with  heitttics,  that  is^ 
with  persons  who  choose  to  think  for  themselves  or  to  form  their  own  opinions 
on  any  subject,  this  being  the  true  meaning  of  the  word  heretic,  ak  every  Oreek 
scholar  knows.  The  high  morality  and  iy)rightnes8  of  life  and  obnduct  of  the 
R.  C.  «ecttfar  clergy  of  this  province^  have  by  their  own  person!^  conduct  and 
.precepts  anniJIed  and  set  aside  this  latter  ecclesiasUcal  rule,  ai^d  snbsiiituted  a 
'  '"         '  totemise^  ^ot  only  a  ^virtoft 
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noxioM  to  the  above  ecclesial  ioal  1^^^^^^^^  to  bo  o^  ^ 

deceaae.  There  is  nothi„rn ^  hThTL^^^^^^^  '*  '"^  *'-  <>^  »>"  4 

thoughtofb,theBishop^the;le^^^^^^ 

the  Institute  made  him  individuily  liable  to  iteinIT'       r  '  T'"*^''''^?  •" 

"Ucal  proceedings  and  in  this  fini  Dil^^l^T^    ^" .«''"'«»  ««deri- 

judges  is,  that  eyeiything  is  taken  forTIS  -T^T  'f  "'^*'  ^  ''"^«"  ""d 

for  complaint  is  giJen.  no  op^X^S  f»  ^^^^ 

™te  of  common  justice  andrmmSg^^b^t'jfrA,^^^  outraging 4j,e,.. 

the  judgment  is  decreed  pretty  much  uTn  tb„  „  T    "?  '^^°"  ^ndemn^lZ 

Juenced  the  Roman  ladj  w^^Z':.!^ dtr"^^^^^^ 

being  remonstrated  with,  that  he  waf  innocent,  anC     -1        '"'^"^" 

will ;  let  that  for  a  reason  stan^."  anMrered,— "  my  command,  my    ■ 

It  is  not  my  business,  according  to  my  apDreiiation  nf  *i- 
nerite,  to  question  the  validity  of  tL  BiZn"  5T  ,  ^^^  *""*"  ""^  of  its 
nor  to  follow  out  the  M  ^ectLt^tS  of  eccleriastioal  disabilitie- 
Je  is  the  highest  R.  G^l^JZtZTtZ  Di^f  "T  *^  ~^  '^^' 
decree  was  within  his  authority  to  enfot««  n^ZT  ?  5^^*'  "^  "  "»"'»  »>" 
ejould  beset  asideby  ^Ppeal^X^rXlfc  ^^  -*"  ^* 

to»te.  «,«^,„«.«  «<«,  and  the  mow  especialTrfa  *!  ^/  ^'^  "^"""^ 
Teiy  remotely,  connected  with  the  real  iZJnf^'-  f  *PP'«hension,  it  is  but 
must  adjudiifte  upon ;  as  long  ^ile  SX  TT'^  "^'^  *«  ^^^ 
-1  proyincc.ciyil  j^ri^icUou'Ct^oZcn  7u  "1" -f  '*"  ^'"-*^- 
flphere  and  extended  into  the^reirion  of  ciCT  '  ^  •  ^^  **  oyorreached  its 
of  theproyiBceby^ts  ciylltSio?^^^^^^  ^J^ -" '-  ' 

toapowerparamounttoitsown     It  iriCfil  f '*"^' "'*  """y^o*  »* 

«d  simply  for  that  reason  tTexaml^e  I  [^'^'  *"  *''««*«'P'««nts  itself, 
Courts  in  this  proyinc^Tn  matt^^XftL'^^^^^  ^'*'  ''^^^^  «yil 

ever  the  treaty  of  that  yearrrpliratn'ni'^^^^  ^•*-   ' 

tions  of  Montreal  and  Quebec  ma^arrTh A"^   V  aT'/*^  "'  *^«  ^-P'*"^ 
ved  -llpoBsiblediffieuirurnThrsIIi,  hl^Trli^^  "^  "^*  ^^^  '«'°<»- 
•tthocopqueat,  not  thrc^'tSJ^r^t'^ '^';' *••"**«  ^^^^^^^ 
yd  e^j^edresteblishe^Z'n^^^ 
^hw pwBoite aadTBTOeftyfig  Ken  nrntLLj  'g"™^o^*w«pby  which 

««,  eswDiwiunerit  of  the  Proyinoe  of  Quebec,"  Ac.,  «| 
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»25I?b"*i?;.  •«•""  •fterwardi,  by  the  8th  aeotion,  d^red  that  Her  [Bft^jeity'i  Oanadun 
lm^I*  «i    •">'>j«'*"  "«y  hold  and  enjoy  their  property^nd  poneMiooM.  together  with  ali 
?S«?lf!Iid«"i2  *•>*''  oustoniB  and  uaagea  relative  thereto,  and  All  oUier  their  oItII  rights,  in  as 
Abrj^dj^u  large,  ample  lind  kenefioial  a  manner  aa  If  th4i\pW«lamation,  Ao.,  had  not  been 
MoBtiMi.     made  and  as  may  oonBist  with  their  allegiance  to  the  King  and  subjeotion  to  the 
Crown  and  Parliament  of  Great  Britain ;  aqd  in  all  matters  of  oontroversy  rela- 
tive to  property  and  civil  rights  Resort  ahallbe  had  to  the  laws  of  Canada  for  the 
.f^  /^  decision  of  the  same,  and  all  causes  instituted  in  courts  of  justice  with  respect  to 

such  property  and  rights  shall  be  determined  agreeably  to  the  said  laws  and  cus- 
toms of  Canada,  until  varied  or  altered,  &o.    I  presume  it  would  be,  tj^erefote, 
no  difficult  thing  to  ascertain  and  fix  the  jurisdiction  of  our  courts  in  matters  of 
ecclesiatitioal  abu$,  the  more  so  as  the  Court  of  Kind's  Bench  has  been  more 
than  onoo  dodarod  to  have  inherited  all  the  superior  jurisdiotioDal  pow  is  of  the 
\^      higliebt  jurisdictions  and  courts  in  CHBiidn^revious  to  the  conquest.     The  ni^es. 
^   aity  for  such  an  examination  does  not  prenont  itself  in  this  oauae,  but  it  aouIu  uut 
be  difficult  to  fix  the  ejitent  of  the  jurisdiction  of  the  courts  in  such  mattors  if 
the  ocossion  required  it.     Now  Onibotd,  without  sny  renvnoistion  of  his  qnnlity  of 
Bomnn  Catholic,  or  of  parishioner  of  the  parish  of  Montreal,  died  in  that 
parish,  to  which  the  Roman  Catholic  Gometery  of  the  Coto  des  Neigea  belongs, 
as  the  burying  ground  for  Roman   Catholics,  and  especially  of  the  Roman 
Catholic     parishioners    of    the    parish  -of   Montreal.     His    widow,    whose 
interest   and    right  to  have  him  decently    and   Christianly  utt^lred   is  on- 
questioned  and  unquestionable,  by  writing  duly  executed,^  authoriied  some  of 
-his  friends  to  obtain  burial  for  his  body  in  that  Cemetery,  which  was,  in  fact, 
the  only  one  for  burial  of  Roman  Ontholios  of  th9  pariah.    Applioation  was 
made  in  due  course,  on  the  20th  November,  to  the  clerk  of  the  respondents,  at 
their  bffiee,  for  the  purchaae  of  ground  for  a  grave  in  that  cemetery,  and  the  ap- 
plication was  referred  by  the  clerk  to  the  Cur^  of  tte  parisL    The  demand  was 
renewed  on  the  same  day  to  Measire  Rousselot,  the  Cur^,  who,  being  asked  gene- 
rally tor  burial  of  Quibord's  remains  on  the  following  day,  the  idst  of  iVovemoer, 
and  conceiving  that  the  demand  was  for  a  burial  to  be  performed  by  the  priest 
^'jvith  the  usual  religious  and  eoolesiastioal  customs  and  oeremonies,  requeated  a 
'vc,     short  delay  for'  instruction  from  the  Vicar-Cleneral,  Measire  Truteau,  who  replied 
by  letter,  filed  of  record,  that  having  received  from  the  Bishop  his  directions  to 
,,.-    refuse  absolutiota  to  members  of  the  Institute  when  dying,  he  could  not  permit 
thp  eoolesiastioal  sepulture  to  be  given  to  Ouibord,  who  had  died  suddenly, 
but  who  had  not  renounced  his  membership  with  the  Institute,  and  therefore  it 
was  impossible  to  idlow  filim  eoolesias^cal  burial.     This  answer,  which  was  predi- 
,.     oated  upon  the  supposed  .demand  fo^  ecclesiastical  burial  alone,  having  been  ooifi- 
municated  by  the  Cur^  to^e  appUoant,  the  latter  intimated  that  eoolesiastioal 
burial  was  not  required,  ^t  only  simple  interment  in  the  Roman  Catholio  Ceme- 
tery of  Cote  des  Neiges,  which  Messire  Rousselot,  the  Ont4,  as  a  pnblie  oflker 
was  required  to  aflow,  offering  at /the  aaaie  time  to  purohaae  fat  the  appeUaat 
sufficient  grOuQd  for  a  grave,  or  t^  have  him  Wed  in  the  ground  bel<nigiDg  to   -« 
,     one  Poulin,  for  which  purpose  the  applioant  thibited  »  written  c<msept.    ^h* 
>  vuw  was  quite  willing  lo  aelTiolEe  iqipellant,  what  gmnnil  An  mtg^t  ""y^jm 
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forbari.1    but  roftised  interment  therein  to  her  huabwd,  Ouibord'.,  remain..     -~". 
He  .!«.  refu-ad  to  .1  ow  the  interment  to  be  mad.  in  Poulin'.  lot,  but  offered  to  '"^JST 

ttLrt^  '7  >  »"  **""o  "*'  '""^"^  ''^^'  ^^"'^"^  "'f  •"'»  •«?"'»«»  from  MittfilTd. 
l^r TS?"     ;   ^"^  Catholic,  by  a  wooden  fcnee.  and  kept  for  the  in-  '25S7.rd?.;' 

were  not  known  to  have  been  Roman  Catholic.     Thi.  wa.  manife.tly  not  Chri.- 
..n  burial,  and  the  qualified  and  dintinctive  offer  of  the  Curd  wa«  refused     Af- 

made  through  a  notary  to  the  respondent,  at  their  offiee,  .peaking  to  their  derk 

^^Jff  M    f     r  .'  '"'"'"  "  *''"  ^^'""^^'y  «f  Cfite  de»  Neige.,  in  the 

.Tril     ^^K      '  ""^  ""^""j"«  "'•^  respondent,  to  give  or  cau«,  Tie  given 

nterment  on  the  morrow,  or  then  to  reeeive  the  remain,  into  the  eemeter;  for 

tJT!"  u  *  wT"''  "**  '^"""8  "'"'^J'  ^"'  '»>«  P^^hase  of  tho  neciary  ' 
«n,«..r /^,.  ,A«  /'ain^ue  (the  respondent,)  would  ^ive  the  interment  in  that 
part  ofthecerneterynot  eoneecrated,  and  without  any  duei  or  charge,  for  ,«- 
vulture^  On  the  following  day,  the  21st  November,  the  body  was  bLght  by 
Guibord  .  fnend.  to  the-cemetery  gate  and  refused  entry  into  tho  oemeL  by 
the  keeper  acting  under  directions,  except  for  interment  in  the  «,  called  reirv- 
ed  lot.  the  lot  reserved  for  unbaptized  and  unchristian  bodies,  a.  stated  before, 
to  which  the  keeper  added  another  ela«,,  the  bodies  of  executed  erimi«als  who 
had  notmadetheir  peace  with  theChurch.     Th<^ remain,  were  thereupon  remov-  ^ 

ed,and,eceived  interment,  temporarily,  in  the  Protestantcemetery.    Now,  under 
the  ciwumstances,  a.  stated  above,  of  the  demand  and  pf  the  qualified  a^d  dii^ 

mmation  not  to  do  what  was  demanded,  to  bury  the  body  of  thi.  Roman  Catholic  '' 

and  parishioner  ,n  the  ground  appropriated  for  the  interment  of  Roman  Catholics 

and  the  refu«il  dso  wa.  made  by  the  party  properly  called  upon  to  do  the  act. 

So  that  a  demand  and  refu«d  are  clearly  estabfished  by  the  evidence  of  record, 

both  preliminaries  required  for  the  issue  of  the  mandamus,  and,  indeed,  noobjec- 

rjltw/^r'* •"'?"•  J^l  "^^  '''''  '^  ^'''"SB^he  appellant  presenfcd  a 

ilTl      w    "'".^  "^  '^'  ^''^'^'  ^^'''  "«  P'ovidedV  law,  for  the 

«™e  of  a  writ  of  mandamus,  and  the  judge  bebgaatisfied  with  the  appUcation. 

panted  the  pet.tjon.  and  ordered  the  writ  to  ^ue.     The  petition  averred  the 

circumstances  of  Guibord  being  a  Roman  r<<"  *       : 

ef  Montreal.  to«~*''  -      ;..*...  '  — ««"^o  ««» a  parishioner  of  the  parish 

iU,ti,e  demanlXri.^-  /     *"«'«°»«*"«e»  "I  time  of  his  sudden  death,  and 
J.  the  demand  /or  hi.  intermeot,  and  the  refifaal  of  the  respondent.  •  in  fine 

1  ofrw:hT";'"T"^  "--•y.l^withtheeJnclu.ion;  it; 
rihi  I     «^"»;'^««  d»««tedto  the  re.p|.dent«enjoiniig.nd  oommand- 
„?^'  •v^^'°***y*^*"PP«""'*''^»h«  uialfe«i,u>intoorca«Mtoba     - 
Cet^Tf  nV'f  v*?"  '""  ^^'^  ^^'^'^  ^  rendeiS.rr^  0 
S^GuS^J"  ^'^  ""'"  *•''"  «>nt«,|:md  .dmini.t»tion.  theLy  ^ 

t^^jLTf?  ^^'^"^^'^r'^/^ther  enjoining  .nd  eommand 

flucn  uiterment  of  mud  Guibord,  iiko  aooordlnglto  oustom  and  law,  under  the 
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"^^r^'  '2;''»*"*'''"J"»»';«/fth.re«pondoDU-  re.Ut.nco  to  the  ord«r.  of  th.  Court 
L-CBHrt    *'">  ««•<•.  "Ao.    The  writ  wm  in    "     "         " 


1 


M;;;«W;i;d.  SuDorior  CouV.    ,lZ^x'"  7"  1\*'"'  '^""°  of  .  .ummoha  Mued  from  the 
'Sb"rt7^.niJli!'j;Z  ;.  ^""''  "^''"y  ""''!'"^-  ''«'"'«^  "  i"»«d  -nJer  tho  order  of  the 

writtuf  ^f  tt     .        .  !!;.""  ''*'  ''f -•""'O'"'.  ciroum-Unces  which  i.ko  th.t 
The  rit  "'«^,''°  «'•"•  ^'^ «'d.n.,7  .ummon«..,  .nd  give  it  .  .uperior  ohnmcte r. 

tLT  -  ^1*7     "'^'  "  '"'^"""^  «"  ''•     '^'•»  '"» •""* »»'«  '^"'"«  -t^oM 
h7^r.     T    ^  ^  r?    T"  "*"  "'•PondoDt--     The  rcpondopu  ploadod  fimr 

.«d  ««  b«,nK^rrcgular  arS^  contrary  to  the  courHe  of  praotico  in  aucb  oase«,  .hd 
moreover  waa  out  of  time.  Secondly,  by  a  peremptory  exception  reiterating  i%> 
formal  objection  conUmod  in  their  rejected  petition,  and  being,  In  f«,t,w* 
ception  d  laformtj  which  waa  also  rejected  a.  being  out  of  time.  mrdlu,4& 
wmptory  exception  denying  their  reftisal  of  the  interment  claimed  in  tho  tAM 
•nd  their  want  of  notice  of  tho  time  of  presenting  the  body  at  tho  Cemoterf,  m 

worship  the  rtspondenta  had  divided  the  Cemetery  into  two  parts,  Dne  fbr  thr 
^  interment  of  ftoman  Catholics  with  religious  cereponie^  th<,  other  for  the  inter- 
ment  of  th«i8e  deprived  of  eooleslastical  sepulture;  that  Oi#flf4  it  the  time  of 
his  death  ;wa8  a  member  6f  the  In«titut  Canadien,  and,  ij&fccb  publicly  «,d 
notoriously  .ubject  to  canonical  penalties  depriving  him  of  4l«»l.tofcical  burial,  > 
wb^ch  wiji  refuse^  by  the  Cur^,  by  directions  from  his  ecclesiastical  su«,rio^  aCg  ' 
under  orders  from  the  Bishop,  but  that  he  offered,  civil  burial  under  the  conditibifs  " ' 
plated  by  the  ecclesiastical  laws,  which  the  appellant  refused ,  and  Mhly  a  I 
difmuen  /ait.     Upon  exceptions  taken  by  the  appellant  the  respondents'  peti- 
tion and  the  first  exception,  to  wit  d  la  forme,  were  both  rejected,  and  need 
not  be  referred  to  hereafter ;  except  upon  the  merits  of  tho  cause.     The  appel- 
lant answered  the  second  exception  by  averring  that  it  waa  superiluous  to  fix  an 
hour  for  the  presenting  of  the  body  at  the  cemetery,  because  the  respondenU 
fiaa  refused  the  interment  in  the  cemetery  used  for  Roman  Catholics :  that  the 

'  ^T^  Z'^  I  ^°"""'  '^°*'""'"*  *■*"  *'"**  P'^P"'*'  ^^*-  »'"!«'» the  respondents  still 
refused  by  their  plea.  Tho  appellant  demurred  to  the  third  exception,  averrinij 
that  ,t  contained  no  legal  averinent  sufficient  to  justify  ito  conclusions;  that  by 
tue  law  01  x-Kncc  in  ♦?«»  at  the  cession,  and  tiie  public  law  of  England,  th« 
Courts  bad  full  jurisdiction  to  reform  and  prevent  sb'iaes  by  religions  authority ; 
that  the  respondents,  admitting  that  Guibord  was  at  some  time  a  Roman  08»holk 
have  averred  no  fact  whence  could  result  the  loss  of  rights  belonging  to  tbone  of 

;  that  faith,  and  notably  to  the  interment  claimed ;  that  the  Institute  being  aain- 
oorporated  body  under  an  Act  of  ParliaSlent,  no  authority  but  the  ParUament 
could  restrain  the  rights  and  franchises  of  its  members,  and  that  the  asserted 
pretension  of  the  Bishop  thereupon  was  an  attack  upon  Sovereign  authority; 
that  the  order  of  his  superior  could  not  justify  the  curd's  r^fbflal  to  inter  the 

^^'  *^^  t^'^,""'.'"*^"?  "°  *"*'"'"'y  *°  8'^*  ""Oh  o">er;  tM  the  offer  of 
*"*"' '        *■  '"'       ~^a  wJ^sal  to  gfve  to  Quibord'ii  remaiiM  intv^ 
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•Bd  I.W.    Th.  .ppelUnt  further  replied  bj  .goner.I  deneRttlon  4nd  bj  MpeoW  '^"'^V'^ 
^pon«  rei^raung  the  term,  of  the  demurrer,  and  .verrhg  .  Ur,e  nUST  of  .^«^. 

i-med  the  writ.  «.d  by  who«  judgment  the  oonelu^ion,  of  the  regLZelt^ 

wnt  orcferod  to  ,Mue  .g.,n«t  them  for  both  oonolu.io,«-„amoly,  to  bury  .nd  to 
menTHn      k!?:!:'    '^'I'^^  J"''^  •'"'»«•" -inion  have  i' .ideTj„4- 

A  !''°  "T  "i"  ^  ^°"°""^  '"  *•*  '"^"  «f  the  objootion.  made  by  the  roenon         • 

den...     The  ll™t  objection  i.  pu^Iy  technical,  thi  .he  writ  i.  nof  in  hTf7m 
^u'red  by  ,        ehati..  not  in  conformity  with  the  article,  of  the  code  of  p^ 
dure  wbob  apply  to  it.i«ue.     It  i«  proper  to  premi«,  thi.>irt  of  the  .ubjiTTy 

rL     , Mr*  "^  *''""'""""'"  '"  *^"K'""*^'  f™-  *»>«°°e  it  is  derived 
f„.H'     !;      r^'"""^"*"'''"'  *»'«»>«»«flt«f»»>«?"bJ«'t.ndtheadv;ncementof 

UBUce  though  ong.nally  a  writ  of  High  Prerogative,  and  th*t  in.modern  time.  , 

in  that  country,  the  general  policy  of  the  l^islature  to  promote  it  a.  .  redledy 
has  made  it  more  remedial  and  u«,ful,  and  conforming  it  more  and  more  to  the        '         i 

Ji!SriJ!Tl"*  "P""."?""'  •'  '•''•    On  account  of  ita  extensive  use  and 
highly  remedial  nature,  it  obtained  the  Bancti<^n  of  an  original  writ,  and  wa.  di^ 

I«n«,d  by  the  Court  Banco  Regi.  in  all  caj  where  theLas  a  Cr^^^^^^^^     ^         "^ 

rr  ^'  t  '"'"J  "«'*  ''''  '"^  '^^  "•>»  P™"**'^  -y  specific rmejf  nd      • 
Z7    Tl  P«'^«T"'*o^*P"t-'^a'  actor  duty! by  tho«.  to  wL  it 

«Uve7„f  r  '"  '!1'"'"'^'''  *••*  ^"«"'*'''''  givenof  itis  a  high  prero- 

e«ten  .veand  remedial  nature  to  the  aid  of  which  the  subject  i.  enUUed,  upon  . 

It  .8  said  to  be  founded  on  MagHa  Charta  to  ampliate  justice  by  the  prevention 
0  djjo^era  an-ing  from  either  a  failure  or  defecT  of  jitice,  and  theS  „:^ 
vLu-     T"  where  the  prosecutor  has  a  legal  power  con«H,«ent  upoa^ 

n^  ;  'r**  "''*"'  ^  ^^  government  and  jus^ce  there7ught  to  be  on^ 
It  doe.  not,  of  course  go  to  a  redresa  of  mere  private  wrong..    This  wme^I!,' 

^^ll^r^^^'^''?'^''^'''  *^  "  .ctionablewr^  form. par^^fl^ 
Sr-;  .  ."  ;?^"  "^^  ^^22^'*'  °f  *•»«  Code  that  the  appeluTh^i  ." 
pM  for  itau»ue  ,n  thi.  cauBe.    By  the  term,  of  the  article  itSnr  b.  j^u^ 

IZ^  ^.T^  '»>•"  •''ri' of  Mand«nu.  would  lie  in  EngUnd :^U«  .IJot 

•judge  in  vacation,  and  obti^n  a  teit  aompumdipg  the  defen^t  to  wrform 
Jhe  ant  or  doty  wauirad.  «■  ti.  :iw>,  ^..1*,  ^i.-  -.T^,^  °    -  *?  g*T™ 


.   «i£i 


;fe*^: 


the  act  n*  J»*-  —     •    J       .   ^        ^-v— ^MB  «"»  twnenaanc  lo  peifonn 

el  L,  '^"y  "'»""'''  ""  ^ ■^0'^  ^^*»  the eontiuyon  aday  fi«d.nrh^ 
Code  ha.  vaned  our  proceduw  from  that^f  Bngh^dr^hen,  the^  ™oould  „ot 
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rto.]!;:;,  ^  •PPlW  ftr  M«pl  la  B.  R.,  asd  ii  ba*  .|«  .WW,^  ,|„  RnRlbh  pnotiM  ot 
L-"  rtM    "■•  »"♦'""  '"  Court,  tho  rul«  nki  Md  rulo  nbtoluto  with  tha  uthor  iatrioato  w- 
*'X'"m;i: '•»'"'""'"•"  "'■"'«  K»«l"»'  pr«etK  f'»r  th«  i»uo  <.f  tho  writ  wbUh  WM  (VMa«l' 
"^r,"!.'!';."  '«'«"  ''"""'"  "«>-«l'"«  "nd  which  iMUo.  in  tha  Bl.nrn.ti»,<,  oomm.odlng  thf  d». 
"Mo-tf*-      r«nd.nt  by  •  flitd  d.jr,  called  tho  return  d«y,  .ithcr  to  oicouU,  tho  writ  or  to 
•IgBifir  10  tht  Courl  «  rrimon  to  the  Mntrarj,  w  that  by  Knglifh  praotieo  thu 
*"* '"  '"  •"''«'*•  ■  ""'■■«'  rule.f.M.-  toiihow  otuM,  oonUining  ■  mudato  to  th« 
di-fcndnnt  f«r  tlini  purjww,  and  i||bforo,  it  miyt  bo  norrod  upon  defendant  |Hir- 
•onnlly.     Tho  return  ia  Immedinti.,  and  thereupon  the  real  iiwuo/and  «.nt4<nlion 
arlica  bvoaaaa  the  prfwecutor  mny  plead  to  or  travene,  tho  return,  and  tho  do- 
fondant  may  r«tply,  ti.ko  imuo,  or  demur  (h  tho  pr.»ccutor'«  ploa,  aooording  to 
Tapping,  aa  uimui  iM  action  brought  for  makinK  «  '«!*>  return;  and  aflorwarda, 
If  judKmcnt  ro  for  the  pn«K«utor,  tho  peremptory  writ  iaiuea,  which  ia  only  a  writ 
oft-'coution  compelliaK  defendant  to  admit  or  reatore  aa  commanded.     All  thia 
intricate  proceeding  and  practice  have  been  aboliahed  by  our  LoKialatUre.  and 
hflre  the  fx  parU  prcaentn^t  of  a  p«!titlon  to  tho  Superior  Court  or  to  a  Judge 
- .       anpported  by  tho  oiBdavit  of  tho  proa<|cutor,  and  oonUining  tho  indiotment  and 
averment  of  the  complaint,  with  tho  previotta  demand  and  refuaal  of  the  porfor- 
manco  of  tho  duty  Bought,  and  with  oonoluaiona  for  that  duty  and  iU  enforcement, 
being  found  ;»nma/«rte  auflBoiont  by  the  Court  or  Judge,  Uie  prayer  of  the  pe- 
,.  tition  la  granted,  and  the  writ  U  ordered  to  iaauo,  whioh  ia  aorred  upon  tho  de- 

■^ .      fondant  with  tho  petition  m/««V«  liMfir  attached  thereto  to  form  part  of  it,  and 

only  afto   aervico  the  defendant  for  tho  flmt  time  ahews  oauao  by  apeoial  plea,  not  to 

tho  writ  bu  to  tho  petition.     By  thia  courae  our  practice  ia  aitnplifled  and  aaai- 
milated  to  that  upon  aotiona  at  law,  and  the  writ  ia  the  miba'Ututo  for  tho  rule 
n»«  to  ahow  oauao  with  tho  mandatory  injunction  for  that  purpoao.     It  haa  been 
deemed  neccaaary  to  Hhow  both  courrn*  of  practice,  bcoauso  of^o  all<^ed  defect 
in  the  writ  iaaaed  in  thia  oavao.     Iti  Goglaod  tho  avormenta  and  indiotmenta  of 
tho  prosecutor  are  in  tho  rulo  absolute  and  not  in  tho  writ,  and  tho  Court  there 
frames  the  writ  upon  the  ,rulo  ho  as  to  declare  oiplioitly  tho  mandatory  right  or 
dutyre<|uired.  that  ia,  to  show  whi^i  is  demanded— Tapping,  p.  309.     In  our 
*         proceeding  all  these  are  shown  in  tho  reqnele  libeme,wd  Tapping  aaya  that  in 
'      England  the  writ  is  likened  to  a  declaration  in  a  personal  potion,  no  precise  form 
of  words  being  neccsBftry,  provided  tho  writ  bo  fonnal  and  substantial— tHat  is, 
,    that  tho  matter  is  sufficient,  and  that  it  is  deduced  and  Mpresaed  according  to  tho 
forms  of  Ip— thus  following  out  the  forms  of  old  writs  whioh  contained  ia 
/   '  thcmselvcfl  tho  causes  of  actjlon   and  demand.     Without  a  mandatory  olauao 
/    the  English  writ  lopsed,  and  here,   without  sufficient  conclusions  upon  which 
'      to  frame  a  mandate  for  execution,  the  writ  would  also  lapse  or  be  quaafaed. 
In  this    case  a  writ    of  summons  has  issued,  endorsed   with    the    apeoial 
.'~        ,®'"*«'   ,of  ^^^   J"'^>?o,    granted   upon    tl^o   petition   for  tho*^iB8uo  of  a  writ 
,      /of  Mandamus,   and    commands   tho  dofcndants-rospondcnts    to    appear    and 
'     -  "f/'h'ew  cause  against  the  demand  ootttainod  in  the  requete  liberie  attached  to  the 
•        '  >  writ  as  forming  part  thereof,  and,  in  ftugUn  itself  bringing  into  tha  writ  all  the  , 
.:■;■  intendments  and  avcrmenta,  and  the  mandatory  oooolusions  or  requirements  of 
the  progeoution  in  tho  most  prociHo  and  formal  m«nn«r  giuing  t4^  tl,«  .^nf^«.^flntff 
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^mnk  l«ft,r«.tlon  of  th«  m^  of  lh«  pro-wutri,  ,„,|  „f  ih<,  p.,tl<,ul.r  «,t.    n.,.  „^ 

pn^il  if/j"     "/"  *'"!  '"'^»  «"  ••-'•'y  J-"P'ivo  of  tho  writ  .„d  not  Jr^ulCT-. 

wl.cr«.u.n«ly  U.0  «,U.»o,  but  tho  pUding,  to  tho  ChIo  •«,  required  to  bo    'S^Jt*^" 
d  raoUKl  i«al„.t  thy,,„cV.  /.Y.//^o„l,  :  th.t  1..  tho  d-foudauU  „o  ronuirod  Z 

Ilii th. .ilr;;-  ^"', '"" "'" '"**'" "^ ""' *'"«""'' p^-"'*"" j-^-" ""t pre- , 

wiJ  tho  .tr  ot  liter.1  rule  ■g».n.t  our  ooinnum  prnctioe  .hould  not  .pply.  .„d  our 
proc^dur^  b...„,  difforont  from  that  of  E„Khu.d.  althoughwoW',?  omioan, 
.d  pt«<l  hcrwru.  I  .,„  «ti-fl.,d  that  thi.  flr.t  objoctioa  «  to  iho  form  if  the 
writ  ihould  not  protail. 

The  Beat  objeoUon  h  m  to  tho  direction  of  tho  writ  to  tho  Curi  tt  Marguil- 
Ufn.l,ianvre  et  fUriyue  Je  Afonlri,,!,  and  that  it  .hould  bo  to  tho  Cujj  of 
tho  I  aruh  only.     Now  tho  direction  of  tho  writ  i.  a  matter  of  Kre-t  iniporSwe 
•nd  tho  utmoat  care  ia  r«,uirod  to  onauro  iU  accuracy,  it  muat  bo  directed  to 
•11  thoao  who  are  legally  to  execute  it,  and  whoa  directed  to  a  corporate  or  iiuaai 
corporate  body  must  dcHcribo  it  by  its  corporoto  or  qaaai  corporate  title  ao  ak> 
If  aovoral  pcraonr  form  but  one  artificial  person  or  officer  they  must  all  be  inclu- 
ded     Now  the  Curd  of  the  Parish  and  iU  Churchwardens  arc  too  well  known  to 
pur  laws  and  our  jurisprudence  to  create  a  doubt  of  their  %«/  qdt^trandof 
Uieir  right   and  authority  ,„  the  adminiHtration  in  and  over  the  Cemetery  of 
Cptedea  Ne.gos,as  tho  Parish  Cemetery;  their  administrative powdHi,,  however, 
tdm.  ted     The  Cemetery  was  purchased  for  tho  Parish  by  tBc  PAbrique,  eoin<: 
posed  of  the  Curd  and  Marguilliers  for  the  ^me  being,  and  is  appropriated  to 
the  mterment  of  member,  of  the  Roman  Carbolic  faith,     Tho  respbudents^dmifc 
w  tauob  in  the  authorities  cited  by  themselves.     Le^Fabri^uu  comm^,  carpo. 
miom,^u,h  nomcoUectifiiu  CuH  H  de,  Marguithr,  tont^omuUemtnt  rt- 
conm,dun»  notre  droit  ;et  dans  tousle,  acto,  el  toute,  U$  procedure,  qui  ,» 
,!  ""^  "T  '^^  '"  Fahrique,  le  Curict  Ic,  MarguiUier»  doivenf^^tn,  «•  nam 
tollecty.     This  Corporation  as  such^^ftod  not  tho  Curi  a»^«ioh  in  bis  curial 
functions,  because  if  the  Curi  alone  as  such  had  commai^ of  burials  in  tho 
pftnsh  burying  ground,  wh^  not  his  ecclcsitiHtical  superior  who  has  undertaken 
to  erder  him  to  refuse  tho  burial  ecclcsiaaticul  ?    Tho  corporation  alone  admi- 
■iBter  tho  cemetery ;  they  sbU  tho  grave  lots  as  required,  and  it  is  proved  wore 
•willing  to  soil  a  grave  lot  to  tho  appellant.     One  of  these  sales  is  produced  of 
record,  and  shows  the  scllen  to  bo  the  Fabrique  of  tho  parish,  composed  of  the  C'urrf 
and  Marguillicr,.    It  would  be  waste  of  time,  therefore,  to  deny  the  legol  vali- 
dity of  the  direction  of  these  proceedings  against  the  respondents,  the  Curi  et 
Mtrgudhfr,,  and  therefore  this  second  objection  cannot  prevail.     The  special 
l<>Sal  validity  of  that  question  however  turns  upon  the  duty  to  be  done,  and  do- '' 
pends  upon  the  requirement  of  thoappellant,  that  is,  the  demand  of  duty,  required   ' 
by  her ;  the  distinction  is  plain,  because  two  kinds  6f  burials  have  been  men- 
tiOBed„the  ecclesiastical  and  the  civil,  both  so  called  for  purposes  of  explanation ; 
the  flrat  being  the  hnrifll  ftf  a  body  hy  apri<»*i  wUke«»elwi«^ti«ri  ritaw  attd  cere^ 
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^tMSlromn.  «'onieflofthe  Boman  Catholic  phurcb  and  the  benison,  by  him,  of  the  grave 
l««lrt«t    "*■  ^•><'  *'"«  of  the  interment,  which  beigg  oC^ecclosiasticai  cognizance  I  shonl* 
fSX"W.;  »«t  *»»  «l«PO««d  to  interfere  with  or  order,  aUFbeing  beyond  thai  right ;  the  other 
,  'MS.'dJ'  y"^  *""''  that  ia  simple  interment  without  religious  ritea,  which  may  be  attended 
lloBW.1.     by  the  Curt  or  his  deputy  as  a  civil  duty  to  recognize  the  civil  fact-inhumation 
dijHminie  de  toutes  cMmoniet  r«%ie«m— which  constitutes  civU  sepulture,  an 
act  purely  civil,  j.  A  technical  difficulty  arises,  and  meets  me  here.     It  is  plain  that 
s      "the  applicant  knew  that  religious  as  well  as  .civil  burial  exists:  at  first,  the  de- 
mwd  for  interment  was  general' without  distinguishing  either  kind  of  burial, 
and  only  upon  the  Curg,  refusal  to  allow  religious  burial  was  the  other,  the  civil 
bunal  demanded.    Npw  the  rule  laid  down  by  Tapping,  p.  284,  is  that  the  de- 
mand  must'  be  express  and  distinptj  and  not  couched  m  general  terms ;  it  should 
—   -^  ~      aoourately  demand  performance  of  that  which  the  respondeuts  legally  could  and 
should  do,  and  yet  the  conclusion  for  burial  of  the  requite  tibdlie  is  touched 
.     in  the  same  general  terms,  without  accurately  specifying  either  an  ecclesiastical 
i       Qr  civil  burial.    In  England  the  practice  U  to  quash  the  writ  for  uncertaitaty, 
where  uncertainty  exists,  and  the  gei^rality  oC  the  terdis  here  u  to  the  burial 
_Jemanded  would  probably  in  England  be  fatal  to  the  writ;  butTs'a  more  fatal 
error  exists  m  my  apprehension  in  this  proceeding,  this  uncertainty  need  not  be 
pressed.    Assuming  as  a  general  fact  admitted,  that  the  Cemetery  of  the  Coin 
des  Neige*  was  in  the  possession  of  and  under  the  admini8t^ation  of  the  respon- 
dents,  as  the  Roman  Catholic  burying  ground  for  the  Roman  Catholic  parishio- 
ners, and  appropriated  for  and  used  for  persons  of  the  Roman  Catholic  persua- 
'•  Mon  who  had  been  made  ChrisUans  by  admission  to  Roman  Catholic  baptism, 
^it  differed  from  the  English  churchyards  and  parish  burying  grounds  in  this, 
that  the  entire  English  grounds  were  ootasecrated  and  required  to  b«  consecrated 
for  Christian  burial,  either  by  actual  oonsepration  of  the  ground  itself  oi*^by 
consecration  of  the  churoh  within  the  inclosed  ground,  and  therefore  aU  withqut 
the  area  of  consecration  was  not  consecrated  ground,  and  the  oleigymen  of  the 
Churoh  of  England  could  not  be  foreed  to  perform  clerical  duties  except  upon 
consecrated  grounds-Wurtele's  case  at  Quebec;  Rugg's  o^  in  England,  Privy 
^     Council    1868.-Here  the  Cemetery  is  simply  purehased  ground;  for  the  pur- 
pose of  burial,  but  in  no  part  is  it  consecrated  except  grave  by  grave  aspurohaaed 
and  used  for  interment  of  Roman  Catholidi  with  ecclesiastical  rltei.    There  is 
DO  part  of  the  English  ground  set  apart  expressly  for  bodies  of  such  M  are  not 
Chnstians  or  admitted  to  Christian  fellowship,  or  exduded  from  it  as  iwhisma- 
ticg,  and  all  parishioners  and  others  dying  in  the  parish  are  entitled  to  be  decent- 
ly  interred  in  the  parish  burying  ground  which  is  convenient,  as  Hooker  sayi' 
for  very  humanity's  sake.     Yet  by  the  rtbrics  in  the  Churoh  of  Enghmd  com- 
mon  prayer  book  it  is  declared  that  the  Churoh  office  for  the  burial  of  the  dead 
18  not  to  be  used  by  the  clergyman  for  any  that  died  unbaptiaed  or  exoommnni- 
-J     wted,  or  have  laidnalent  hands  upon  themselves ;  it  is  true  that  the  canon  in 
t^  tapectisalmosta  dead  letter,  because  baptism  may  be  performed  at  any  time 
betore  death,  even  by  lay  hands.    Exoommumoated  persons  are  those  only  who 
were  gennnnced  «MQmmitmcate.jn<yV^^aMwwmiw^^  gome  griBvuuB 
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the  crime  by  way  of  paniBhinent,  and  lastly  ntioidea,  that  u  only  thoM  who  kill   dmm  Hen- 
themflelTeB  voluntarily  and  by  the  instigation  of  the  devU,  as  the  oanon  says,  which  '""".Si"'"' 
are  put  aside  by  the  verdicto  of  the  Coroner's  jury  that  the  act  was  done  by  themiJiSSSt'd. 
person  whenout  of  his  senses,  nor  am  I  aware  ofthe  existence  of  any  oflhon  irhieh^'SSS^nedtim 
necessarily  enforces  thereadingof  the  office  over  every  corpse  consigned  toconseora-     mSSw.l' 
ted  ground.    But  sUU  it  is  thecommon  lawof  England  that  every  person  may 
at  this  day  be  buried  in  the  churchyard  of  the  parish  where  he  dies.    In  Eng- 
land,  therefore,  the  right  to   interment  is  general,  every  person  according  to 
tiie  circumstances  having  a  right  to  sepulture  in  the  church  yard  or  other  burial 
place  attached  to  the  parish  church.    Hepce  the  right  of  interment  is  general 
for  Christians  because  amongst  them  the  honor  which  is  valued  on  behalf  of  the 
dead  is  that  they  be  buried  in  appomted  burying  grounds,  where  the  field  of  ' 

God,  God's  acre  in  German,  is  sown  with  the  seeds  of  the  resurrection,  that  their 
bodies  also  may  be  anibng  Christians  with  whom  their  hope  and  their  portion\is 
and  shall  be  for  ever.  This,- mutah*  mHtonrfM,jipplie8  to  the  ».  C.  interments 
in  the  R.  C.  parish  cemetery  of  this  parish  appropriated  and  used  for  professed 
Roman  Catholics.^  In  England  there  is  nd  exclusion  from  interment  ii' the 
church  4»utying  ground,  although  there  may  be  privation  of  .the  religious  office 
for  the  dead  over  the  dead  body.  Here  the  R.  C.  Cemetery  is  not  generally 
consecrated,  and  besides  that,  a  portion  has  been  seilarated  and  enclosed  from 
the  cemetery',  and  is  called  the  reserved  lot  whicTi  has  been  appropriated  to  un- 
baptiaed  infants  and  to  persons  not  known  to  profess  the  R.  C.  faith.  The  fact 
of  the  reservation  iind  distinctive  separation  with  its  recogniaed  appropriation 
to  the  bodies  tf  thosf  not  .Chiristians   raises  a' conviction  that  the  reserved  " 

lot,  althougfi^it  mafiie  ground  belonging  to  the  Fabrique  and  purchased  by 
them,  the  Cur^  and  Marguilliers,  was  not  the  parish  cemetery  appropriated  and 
used  for  Uie  burial  otChristians  and  especially  for  the  interment  of  R.  Catho- 
lics by  R.  C.  profession  and  of  R.  0.  parishioners.  The  reserved  lot  formed  no 
part  and  was  not  intended  to  form  a  part  of  the  R.  0.  Cemetery  eo  nomine,  and 
the  offer  of  the  Curtf  to  give  burial  in  that  lot,  was  evasiVe  and  delusive  as  it 
regarded  a  professed  R.  Catholic,  it  had  not\ven  the  merit  of  the  n^leoted 
comer  for  the  poor,  and  was  equivalent  to  an  abtolute  refusal  to  allow  the  inter- 
ment ofthe  R.  0.  Guibord  in  the  R.  C.  Cemetery  at  all.  He  could  not  and 
^ould  not  have  been  prevented  in  attending  the  selrvices  of  his  religion  in  the 
R.  C.  Parish  Church,  in  his  lifetime,  and  by  no  right  oould  his  remains  be 
l^y  excluded  from  simple  interment  in  the  cemetery  of  the  parish  attached  to 
the  parish  ohqrofa  which  he  oould  not  be  prevented  ijfom  attending  while  alive. 
It  is  clear  that  the  exclusion  of  the  remains  of  the  parishioner  from  civil  inter- 
ment in  the  parish  cemetery  is  something  touching  the 'ac<c  ciM7  alone,  over 
which-  the  authority  of  the  Bishop  oould  have  no  control  whatever ;  over  which 
moreover  the  Curi  as  such  could  have  no  ecclesiastical  control,  and  which  -  - 
the  Fabrique  itself,  the  Curi  et  Maryuittxer$,  were  powerless  ip  law  to  prevent, 
'  because  the  right  in  the  Roman  Catholio  parish  cemetery  is  the  civil  property  of 
fte  parishionera,  belongs  civilly  to,  and  is  impliedly  by  law,  to  be  divided  ainongst 
-^^Mient  ind fulure  parishionenr  as  such;  and  therefore  the  ecclesiastical  ex- 
olusion  by  the  Bishop  or  the  mri,  as  a  m,ere  ecclesiastic,  was  a  graipitons  exten.  -     « 
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J^ffi'-c  f^  I   "uBol  0^^^^^^^^^  and  «f  thesacrament  was  the'equivalent 

*if^Z?  •♦;'•'.■•  I  J  "'V  '  *"  *"°  Roman  Catholic  oemeterv.  where  wb«»  .nirnn. 

offices,  buttTiese  censures  remained  outside  of  the  parish  cemetery,  appropriated 

Roman  Catholic  could  legally  bo  excluded  by  the  act  of  the  Fabrigue  in  making 
the  unreserred  part  to  be  used  for  merely  ecclesiastical  burials  only.     The  /V 

~  IX-r  *         Y^'  ^^  °'  '^"^  "6ht  to  make  such  a  distinction  by  anycivU 

authonty,  or  ordinance  that  they  know  of,  and  where,  as  a  civil  alT 
au  Md,  every  Roman  ^Catholic  was  entitled  to  his  last  resting  place  A 
wrong  argument  has  been  drawn  from  the  power  of  the  parish  rec1or/^«;^,  i„ 

Englandtodeterminewhere,  in  theburyingground,or  in whatparticularmanier, 
H  m  his  discretion,  would  aUow  the  ihterment,  for  which  no"  mandamus  could 

coerce  h.m,  because  the  mpde  of  burial  is  held  there  to  be  within  the  cognizance 
of  the  ecclesiastica  courts.    Now,thatisquite  true,  because  the  freeh'oldis  in  the 

rector ;  and  here  also,  probably,  the  proper  discretion  of  the /'aftnjMe  might  not 
be  interfered  with,  with  relation  td  such  incidents;  but  these  are  very  dkrent 
from  total  exdusion  from  burid^n  the  parish  chtt«5h  cemetery.  Case  in  2^^^ 

205  R.  and  Coleridge-where  the  mandamus  would  issue  to  compel  the  interment 
m  the  chirch-yard,  a  ruling  which,  in  this  cause,  I  should  havefbund  myself 
.  compelled,  m  amh  of  law,  to  adopt,  had  GuiboM's  burial  alone  been  demanded 
byther^u^^e.  I*  «  her«  that  the  main  difficulty  arises,  because  the  demand 
waLT;      7!!,?'-  ^*«^'^*««<""P«'*he/'«ftrt?«..thecKandchurch- 

the  deZnT  '  J.^!'^,'":«*''^«^<"'«  ''Wch  the  Court  cannot  rectify,  iecause 
Itf  >^  .  .  .'^'"'  ^°  '^'  "'•'  "^°'*^'"°''-  I'  «  PJ"»  ttat  the  demand 
S  i  f  ^  ""-r  *'r  "}'  ''"^  *'  '^"^  *^«  immolate  right  to  the  su^ 
je^t  matter  of  the  writ,  whose  duty  it  is  to  execute  the  writ,  a*nd  if  the  writ  in 
th  r^pect  that  ,s  the  required  duty,  be  defective  or  bad  in  suBstanfce.  the  writ 
will  be  either  superseded  or  quashed.  The  writ  reguete  Ubellie  m4t  clearly 
Bhow  upon  Its  face  that  it  « the  respondents'  duty  to  execute  it,  and  thereupon 
U^has  been  invariably  ^held  as  the  primary  rule  th,t  th^  mandatoiy  clause^^ 
mandate  must  not  in«ude  more  than  one/*— ^     '  '  ■ 


Ki 


rule  tMt  th( 
8  duty/or  rig 
^,for,  two  or 


»!.«♦>.».    P  ^r.  » "*«»uau  "uouuiyr  or  right  complete  in  itself 

I^ntb  V-T."'"'""^  ftdividuals,X  twoor  more  distinct  righte 

2^:i   T       7."""''''^'^'''^^'''^''^'^^^^'^'  the  writ  mayt 
quashed:  the  mandate  cannot  exceed  or   extend  beyond  the  powers  of  th! 

defendants  legally  to,  perform-hence,  if  several  distinct  ri^hL  an JltJl^  ^ 

iCd^rT?  X"  ^t  "'^  ''''  '"'»'  »-  quashed,  when  it  ^I 

.  the  defendante  to  do  that  which  they  h,ye  no  power  to  do.    No.,  ju  thZ^^        ■        " 

the  requite  hbellfe  demands  of  the  Cur6  and  Afarj^uimer,  of  the  i'aftnyue  UT       ■       «««°»*>»«»W 
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lt,ln„«  J^  Of  ««>bord ;  thia  I  consider  .  good  and  legj  demand,  and  had  it    D.«e  h^. 
l««n  a  one.  I  canno   see  how  ,t  could  be  refused  as  to  the  civil  burial,  because  ''"^'SS"^- 

^JmZ:  Ll^-rrrT"'f  ^"'"^  the8amei'a6rij«e,the(7«r^and  J/ar-  Ftelu 

1™^^^  ,  f'"'*"^""'-  ^*dtttybelong8U,the6Walone:thelaw 
has  n.ade  hun  alone  the  custodian  and  keeper  of  the  registry  book,  he  is  required 
to  s^  ^  the  r^traUon  therein  of  all  burials  in  the  parish  cemetery  hrrives 

ftmanc*  of  h.s  particular  duty,  formed  no  part  of  the  FaMgue,.le,  Curi  et 

fr^T'  "°^>*««  <»o«We  conclusions  against  the  respondents,  for  one 
of  which  they  could  not  legally  be  held  or  codstlined,  the  prLdings  „e  bad 
and. nformal,  and  the  writ  reprehensible,  and  must  bequashed.  «»  are  bad 

Dbcmmond,  J.,  «ud  that  his  brother*,  who  had  already  spoken,  had  gone        * 
overthefootsofthecase  so  clearly  and  eloquently,  that  he^^^^^ 

H  J ^  TT"".'.  ^^"'  "'"""^'*  *«  ^  ''^"^^^^^  the  questions  of  law! 
He  referred  to  the  history  of  the  law  bearing  on  the  question!  which  had  bTn 

^^Z "^^"""' ^"^  ^«°r  ^^P'-^^^'l  his  «gret   that  the  Fabrique  had  not 
^thought  proper  to  set  aside  all  question  of^drregularity  in  the  proLdu«    and 

trLn^tTf  r  *'  """•*"•.  .^"  ^^«^^'»*"^  ^"'^  -^y  determ^d  t^iel 

rt^r  ;  .°^  .  ^r'***"^-  ^'  '"''^^''^  *he  writ  regular  as  to  form 
and  well  directed,  and  the  conclusions  sufficient.  The  Court^ight  order  th^ 
Fabnque  to  perform  the  interment,  while  it  restricted  the  "ord"  to  r^l^^^^^^^^^ 
tiZ       ':■    ^':  r'"'*^  ''  ^'•^  ^«"*'  ^°'-«r'  teing  opposed  toTCU 

tribunals  could  intervene  in  these  maft^ra     Tk«         i        ^   .    ^ 
TftfliAUo     Ti..       rvsnts  in  mese  matters.    The  people  and  the  Sovereign  were 
Catholic.    There  was  an  intimate  connection  between  Church  and  St^  and 
^hfrT'  ""  '  P'^f  «^*he  protection  extended  to  the  church.  JI^  the 
right  in  certain  cases  to  intervene  for  the  puT>ose  of  cheeking  and  C^Z  Z 

abuses  and  encroaohmentswhichecclesiasticsBometimescomlted.^^^^^ 

ISf  liVlT'  ?•'  ^*^*^  ^'*""^    ^'^  g-arantee^f  tJX 
'  ZTttT,^^-^"'^"^'  •'*''^""  «"°*«^  *«*he  membersof  thatfaith,  and 
1  of  tt  J  L^^^^  Sovereign  was  a  Protestant,  necessarily  changed  thLcient 


ir 


excommunicated. 


^wdertiw  burial  1 


-     ,        ,  J  TO  take  plade.    Guibord  was  not 

He  wasonly  under  canonical  censure.    His  honor's  opinion 


& 


m 


JW* 
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rSf "bS??;.  **°  *^'*  P**'"*  °®"'^  °"'y  ^  coMidered  as  eitrajudioial,  the  case  being  decided  on 

ud      '  questions  of  form.  , 
U*^wt  etinar-      ^  r      n 

mt^"A»^  *"*'  •' — Cette  cause  ctfl^bre,  qui  doit  une  bonne  partie  de  sa  ctfl^britd  aux 

5«roUM"de    "**'*^"*  <$trangdreBqui  y  ont  ^t^  introduites  et  aux  nombreuaes  questions  qui 

MoDMai.     onf  6t6  soulev^  sans  ndcessit^  ni  avantage.est  sftremeiit  d'une  grande  importance, 

'■  non-seulement  jl  raison  .de  I'inl^rdt  bien  legitime  qu'y  ont  mis  les  parties,  mais  , 

encore  et  surtout  par  suite  de  la  ddlicatesse  et  de  la  complication  du  sujet  sur 

lequel  roule  le  pr^nt  litige.  ■, 

'    Tout  en  admirant  I'immense  travail,  accompli  aveo  une  perseverance  et  une 

habilite^  peu  communes  par  les  savants  procureurs  reprdsentant  les  parties,  et 

apris  I'avoir  examine  avec  Umte  I'attention  convenable,  j'ai  era  me  mettre  mieux 

7        ^  .       *"*  ^'**  ^^  rendre  justice  i.  la  cause/  en  la  degageant  de  tons  les  faita  inutiles  oa 

•         de  peu  de  consequielico,  et  aussi  en  laissant  de  cdte  plusieurs  questions,  qui, 

quoique  de  grande  importance  en  elles-mfimes,  sont  ici  d'une  application  dou- 

teuse  et  peuvent  aveo  avantage  fitre  remises  &  une  autre  occasion.'    Je  me  con' 

tenterai  done  de  rappeler  les  faits  que  je  regarde  comme  utiles  et  essentiels  k  la,. 

contestation,  et  de  ces  faits,  je  deduirai^  et  poserai  les  questions  qui  me  paraissent 

■  en  .decouler.  '  * 

,n,  -h^  feite,  taut  admis  que  prouv^s,  peuyent  se  r^sumer  comme  s^it :  Guibord 

.etait  paroissien  catholique  remain,  de  la  paroissede  Notre-Dame  d6  Montreal ;  il 

^      etait.en  mdme  temps,  depuis  plusieun  ann^es,  membre  de  Tlnstitut-Canadien, 

V        .         -B0«ietelitteraire,incorporee,Becomposantindistinctementdftper8onnesdediverse8 

^>   ^  d4pominations  religieuses.  -  Cette  societe  possedait  une  bibliothique,  dans  la. ' 

•^       '      quelle  se  tronvaient  des  livres  regard^s  comme  maiivais  et  dangereux  par  les 

■^  autorites  religieuses  du  dioc&je.     Aprts  diverses  representations  et  d-marches 

sur  le  sujet  dem^urees  sans  r^sultat  ^atique,  I'evgque  diocesain  lan9a,  centre 

les  membres  catholiques  de  rinstitut  qui  continueraient  d'eQ.faire  partie,  des 
^  censures  et  peines  6anoniq^es,  ayant  pour  eflfet  de  les  priver  de  I'usage  des  sacre- 

ments  et  par  suite  de  la  sepulture  eociesiastique  ainsi  que  pr^tendu  par  les. 
intim^s.  *  •  r      f  ' 

Les  choses  en  etaient  dads  cet  etat,  lorsque  la  mort  est  venne  mipper  GuibOrd, 

decide  en  novembre  1869,  sans  s'atre  retire  de  la  dite  soci^;    Des  amis  da 

defunt  i.  la  demande  de  I'appelante,  son  epouee,  charges  de  voir  aux  arrangements 

necessaires  pour  les  funerailles,  se  sent  adresses  au  cure  de  la  paro^sse,  et  I'ont 

prie  de  donner  h,  Guibord^la  sepulture  ordinaijfe  d^ns  le  cimefidre  de  la  paroisse ; 

le  cure  ayant  appris  que  Guibord  etait  membre  de  llnstitut,  desira  i^  consulter 

.  aveo  ses  superieurs,  et  &  cette  fin  ecrivit  h  radministrateuir  du  diocAse,en  rabsence 

de  TEvSque,  lui  demandant  oe  qa*0  devait  faire  dans  la  circonstanc^. 

En  reponse  k,  cette  demande,  il  re^ut  la  lettre  qui  se  tronve  &  la  pa^  2  do 

'  ^  &otum  des  Intimes,  declarant  en  suIwtanoiiB,  que  vu  que  Guibord  etait  deced< 

"      sans  avoir  renonce  k  I'lnstitut-Canadien,  la  sepulture  eocleaastique  ne  pouvait 

.    fni  6tre  accordee.    Cette  lettie  oommnniquee  aux  aiqisde  I'appelante;  fut  suivie 

de  discussions  et  d'explioations  entre  eux  et  le' cure,  dan9  le  cours  desqueUesil  ^ 

fut  difltinctement  admis  etddclarede  la  part  da  Vappalanto  j^f  fw  T^pr^Sfntintif 


que  Ton  n'insistait  pas  k  obltonir  pour  les  restes  de  Guibord,  U' sepulture  ecoied- 
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Mtique,  mais  que  Ton  se  oontenterait  de  la  B<nnltnr»  «!«i-  i       ITi 
cl«r.,  de  B.  part,  qu'il  4Uat  prflt  A  ^l„.  ^        ''"^^'M^^^  '«  «» 


"-,««»  part,  qu, I  «UitprflUtcoorder.  'l^-^-^T^^iUSTB;^^ 


120 


d^  _p»m  Rea. 

riatte  Brown. 

•nd 


/ 


dont  il  Z»  «^r-  !        .'  ,"*"'*'•  »"»*«  de  oette  converaation  que  la  reau«te' 

.x:i""rr  ^:rr[i.*r  '*•""•"-•"  ----«» 

AU  a  n  ^        !  ■    **  "dminiBtration    des  d^fendeura    le  conu.  d.. 

dit  Gmbord,  .oonforin^ment  aux  luaeea  et  4  1«  l„;  -♦        •  T '   V      ^ 

.«il^i«..^dZ^^   "'PO.'^.  l,.«,.«^  d.l.,.dle.  ci.  .w. 

•    a  Qa^n  anppojant  que  oe  b,*f,flit  daua. la  forme  voulue,  il  aur.it  dQ  8tre 


Wl' 


-^urnm,  w  w  OOulonterr  <»  ootte  BfipulKKTOftTa^to  par  le  onrf  et  r-ZZtT 
^V  Su^S!'  •'  !'^i«-"'»?'««  aament  autori.^.    "^     ""^  '*  "'"^ 
^^^V.  Qa4 1  ofie  ain««Ute  par  le  cartf  avant  r.otioD,de  proc^ 


',.'"/■■■ 
»■  .  ■'  ■    , 


/  ■  *'•■ 
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r^^rown,  ^"^^^>  '^  "'"  ^'^  P"  •"»  apposd  aucunes  ooRditioni  ou  restrictions  do  ntturo" 
Lef?"rVt     *  J«8*»fie>"  I'appclonte  A  la  refuser,  - 


i  juBtificr  I'appclii 
V.  En  addition  i  ces  defenses  Ics'Jntimda  ont  produit  uno  autre  oxooption 


Let  eur|(  et 
margulUloni  do 
raeuvrei>ld«  It  .       ,     »    — ^-i- — ^•- 

u'^riloi'iSedo  "PP**'*^*  verbatim  et  tout  au  long  dans  leur  factum  H  la  page  3  *t  suivajito;  6x- 

Montreal, 


,  .v~~ 


^ 


ccption  dont  ranalyso  prise  du  factum  de  I'oppelante  i^  la  page  2  pout  se  rdsumer 
comme  suit :  JLa  Fabriqne  de  la  paroisso  de  Montreal  ropnJsoiHdo  dans  I'instanoe 
,  par  les  ddfenSeult  suiVant  le  droit  qu'ello  en  avait,  tant  par-la  loi  ^ue  p*t  Tusa- 
go  non-seulement  dans  la  dito  puroitse,  mais  dans  le  diocdso  tntier  et  de  temps 
immemorial,  divise  le  oiipeti«ire  oatholique  do  la  dito  paroisso,  duquel  il«  ont  la 
garde  et  oontrfile,  en  deux  parties  distinctcs.  Tune  destine  h  L'inhumation  des 
cotholiques  remains  ayant  droit  A  la  sepulture  eocl<5siastique,  ot  Pautre  destindo 
aux  catholiques  romains  qui  n'ont  pas  droit  d  cetto  8<$pultuie ;  que  c'est  dans 
oette  derni^re  partio  que  le  ddfUnt,  mari  do  I'appelantc,  d'aprAs'les  circonstanbes 
partioulit^res  oii  il  fie  trouvait  lors  de  son  diciift,  devait  6tre  inhumd  et  non  dans  la 
premiere,  k  laquelle  if.n'avait  pos  droit :  "que  la  sdpulturo  dans  la  partie  Ja  dit 
cimetidra  rdservde  est  cclle  oii  le  ddfunt  devait  fitre  inhumd,  non-seulement  par 
des  ddolorotions  faites  dci  son  vivant,  qiais  aussi  par  oelles  faites  depuis  son  ddc^ 
avant  I'institution  de  Taction  par  les  reprdsentants  aiitorisds  de  la  dite  appelante ; 
que  l'inhumation  du  d'dfunt  dans  cette  partie  i,  laquelle  seulement  il  avaif^droit 
a  dtd  offerte  aux  reprdsentants  de  I'appelante  avant  la  dite  action  et'refusde  de  sa 
part  sans  cause  ni  raison  Idgitime.  ^  i' 

Les  Intimds  ont,  dans  la  mflme  exception,  soulevd  plusieurs  questions  d'uno 
grande  importance,  ^«voir  entre  autres,  I'effct  que  devait  avoir  les  peines  cane 
niques,  prononcd^s  contre  lea/paembres  de  I'lnstitut  Canadion  sous  les  ciroon- 
stanceSjla  yaliditd  de  la  centfUre  ou  elcommunioation  lancde  contre  eu»,  lajuridio- 
tion  exclusive  attribude  au^  autoritds  eccldaiastiqties  dans  le  oas  actuel  et  autres 
^  sem'blables;  si  ces  censures  et  excdtaimunioations  avaient,  pour  avoir  effet,  dtd 
acoompagndes^es  procddures  requises  et  faites  dans  1«^  forme  voulu6  par  les 
canons ;  quelle  .dtait  I'dtenduc  et  les  limities  de  la  juridiction  de  nos  tribunaux 
civils  dans  le  cas  oii  les  matiires  religieuses  sc  trouvent  impliqudea  ou  oonoerndes : 
Enfin  quel  est  le  rdsultat  de  la  conqu6te  et  quels  changements  elle  a  introduits 
au  pays  sur  ces  matiires.  ^    ■' 

Tous  ces  questioi»S  Bur  lesquelles  U  a  dtd  longucment  dcrit  et  parld  dans  la  prd 
sente  cause  mdritent  bien  I'^ttention'qu'on  leur  a  donnde.  Je  me  forais, 
un  devoir  de  les  traitor  si  leur  ddcision  me  paraissait  ndcessaire  pour  rendre 
justice  &  la  cau^,  mais  d'aprds  la  manidre  dontj 'envisage  le  sujet,  aprds  y  avoir 
donndtoute  I'attention  conven^ble,  pensantqu'il  dst  acquis  dans  la  oau^  d'aprds 
la  preuve  et  les  aveux  des  parties  que  c'est  la  sdpulture  civile  seulement  qui  a  dtd 
demandde,  que  i'est  la  seule  qui  a  dtd  exigdo  etdont  on  est  convenu  de  se  con- 
tenter  et  que  Ton  a  nuUement  insistd  sur  la  sdpultu^  eccldsiastique,  il  me  parait 
que  la  question  est  rcstreinte  A  oelle  de  savoir  si  les  d^fdndeors  <•  oeux  qui  les 
reprdsentaient,  ont  refusd  directement  ou  en  imposant  des  conditions  exorbitkntcs 
ou  illdgales  i  Toctroi  de  cette  sdpulture  dout  I'^pelante  voBlaUfBieB  se  con- 
tenter.       ^'  ,  ' 

Les  questi^s  q&i  viehnent  d'etre  dnumdrdeset  plusieurs  autres,  sont  juste- 
ment  celles  dont  je  disais  an  commencement  de  ce  mdmoire,  quelqa'importantes  « 


.  -♦ 
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qu'elles  fuMene,  que  W  coneiddration  pouvait  .'en  r<«,ettro  aveo  prtfit  4  une    P""B««. 

ntre  OOoasion^-  /  .  *^  .  »lolto  Brown, 

f,  T      '  ''  /  '  '         '  ,    ■nil 

Je  me'oontenteraf  do/dire  en  pamnt  qu'il  me  parait  extrflmenTent  difficile  d6,?'^"'"4r'-« 
po«r  dea  rAgle-  g  ndrjes  qnant  A  I'dtendue  et  aux  limitea  de,  deux^riSn.  SSS?™?.}'. '• 
liooMBiaatiqueetla  rfvle.     Tl  ««♦!,«..  jj.*...*  j.... ,       .     J'.""""""^'    saroUdo 


t?rriSf '.n,^"^*"*  eccl^Biastiquea,  les  autoriWs  coc\6^usiT^Z 
.ttun;l:a;r«:r'  P«rementecc,.ala«iq„e.  deceu,  qui  „e  le  aont  pas 

Ji"^r"i'![T".r''"*  quo  le-aujcf*  A  decider  aoni  mfilda  de  droit 
.an^T„rJ  r.'"''  '^"' '^■^  '"«"''^'*^  caBleaautoriMs  eceMsiaa- 
Sr«d:n  ^rJ:   ;'»*--f «  <^-  t"»>«naax  civila  pour  lea  aider  da^ 

execution  «*  1  acc^mpliaaement  dea  droita  et  privildgea  qui  leur  apDartiennent 
moonteatabl^men  J  II  „.e  paratt  done  que  la'qpeatfonl  ju^STdZ^^^^^ 
beaucoup  dea  oirooLatanoea  de  chaque  caa,  sans  qu'il  aoit  possible  aravanCe 
de  poser  une  rdgle/ggndrale.  «»«>  avaniage 

ifZTrt'^'d  "'  "'  L"*'* ''""  ''^'^"'  ^*"'' '«  ««"  »»*««»'  je.m'ab8ticndrai 
de  poser  ce  te  rdj^le.  me  rdservant  de  le  faire  en  temps  convenabll.  etje  passo 

ttientd&oulerdispr^Jtentjj^respectivesdea  parties.         " 

^Rdduites^  leJr  simple  expression,  oes  questions  peuvent  se  rdsumer  eomme 

/  i 

-    I.  C'estunbWdeMandamuaquel'onademanddetqu'ondevaitdemander: 
]«demandequitnadt<5faiteesUnedanslaforme70ulue?     • 

II.  Le  bref  k  Mandamus  doit  dtre  adressd  k  celui  qui,  ayant  4  remplir  un 
devoir  que  lui  impose  la  loi,  refuse.pu  neglige  de  le  faire. ,  Dans  le  eas  aetuel 

«^  adressd  i  oiluiou  oeux  tenus  de  le  faire  ?  •      ' 

III.  La^Ureconnait  deux  esp^ces  de  sepulture,  la  sepulture  ecd&iastique 
et  la  sdpultui*  civile;  toutes  deux,  d'aprds  les  oirconstances  particulidres'  de 
chaque  oa^,  so^t  ou  peuvent  fltre  conformes  aux  usages  et  k  la  loi.  L'appelante 
dan8sareq^^nVant.pasl|,doifitf,laquellede  ces  deux  sepultures  elle  rtcla- 
mait,  les  intjii^i,  d'aprds^les  faits  prbuvds  aritdrieurs  k  I'action  et  mdme  au  dioia 
dttddfunt,  rftaient-Us  fond&  a  croire  que  o'dtait  la  sepulture  dvile  qui  ^tait 
demand^e,.ei  SI  c'est  le  oa{^  oetta  sepulture  a-t-elle  4t£  oflFerte  et  refusde  ?       ^ 

IV.,  Cett^  offre  a-t-elle  4td  accpmpagnde  de  conditions  qu  restrioUons  ani 

puissent  juitifier  l'appelante  k  la  refu^f  r.    J^e  refuS  dtait-il  justifid  par  le  fait 

que  1  on  ne/voulait  faire  oette  s<SpultureV[uo  dans  la  partie  du  oimetidre  r^servde 

poM  ceux  dm  se  trouvent  dans  les  oircolstances  oA  se  trouyait  leldfuit  •  *tto 

-eondition  ^tait-elleiiljurieuseasam^moireetiisafamille;  ladivision  duokietidre 

5S«?T  T  '  '  "I"-*™  """?•*'  ^*^*^"*  '^"'«  '     L'appelante  avai^eUe  droit 


%: 


iroU 

lontiMl. 


/ 


di 


^   ..    ,   a  ,     ■  -iair»4ah»UHM^le  wrpa  de  son  marfiigBrtr 

Sn"^    TV^"""'  *^'*  *  '*  ^P"'*"'«  eceldsiastique?  En  se  declarant 
«turf^e>  la  sdpultpre.  civile  ne  se  soumettait-eUe  ^s  aux  cons^uence* 


1^ 


V , 
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»ht^roi"',  y  <^itixoh6M  et  enire  autres  &  oelle  de  voir  lea  roitM  d«.  ton  tnari  placed  dam  la 
virffnH  It    P'"'^'*'  ^^  oimetidre  &  laqaelle  elle  a  depais  objeoM. 

i^JSfSl'M:     loSurU  forme  dttbref.  .        1 

Mriqa.  de  u      j/oD  86  nppelle  que  la  pr^nte  inaUnoe  eat  basde  aur  la  3me  aeotion  du  chapitre 
10  du  0.  de  P.  Artiolo  1022  et  suivanta  j  elle  a  oommenod,  comme  elle  le  devait, 


MroliMd* 
MOBtrM. 


X.r 


par  une  requflte  libolIAs,  adress^e  aux  juges  de  la  Cour  fiup<5rieure,  k  laquelle  \ 
requfite  dtait  annexd  an  bref  de  aommation  ordinaire,  reqa<$rant  lea  IMfisndeun    * 
de  oomparattre  au  jour  indiqu<S  pour  nSpondre  &  la  Bemande  oontenoi  «la|ia  la 
dite  requfite  qui  concluait  k  I'tSmanation  d'un  bref  de  Mandamoa  adreamS  auz 
d^fendeura  pour  lea  fina  que  Ton  oonnait. 

Lea  Intimtfa  ont  pr^tendu  et  pr^tendent  enoore  que  cette  procedure  eat' nulla 
et  oontraire  au  code;  ila  dlaent  queo'eatun  bref  de  Mandamua  qui  inraitdfl 
fltre  demand^,  obtenu  et  aignifid  aux  diSfendeura  ;  que  o'eat  A  oe  bref  que  lea 
Intim^a  auraient  dii  dtre  appelds  i  r^pondre ;  que  o'eat  aur  oe.premier  bref  obtena 
et  Bignifid  que  la  digouaaion  aurait  dfi  avoir  lieu,  que  oe  n'eat  qu'apr^a  oette  dia- 
ouaaion  que  le  bref  de  Mandamut  p^remptoire  aurait  da'fitre  ordonn^  tandia  qu'il 
1  a  ^t^  aana  un  bref  primitif  qui  aurait  contenu  ce  qui  ^tait  ordonnrf  par  la  Cour 
«t  auquel  le  bref  pdremptoire  aerait  en  tout  aemblable,  que  oe  wJaultat  imp^rative- 
ment  ordonn<S  d'aprds  lelDode  ne  pouvait  a'effeotuer  qu'auUnt  qu'il  y  aurait  d^oz 
brefs,  I'un  primitif  et  I'autre  p^remptoire,  oe  qui  n'avait  paa  eu  lieu  dana  le  oaa 
aotuel  oA  le  bref  primitif  itait  remplac<5  par  un  bref  de  aommation  ordinaire  qui 
n  tftait  tiucunement  n<^e88aire.  Tdlea  sont  lea  pr^tentiAna  dea  Inttm<$8  aooa  o« 
rapporf  et  je  dois  avouet  ioi  que  o'eat  aveo  une  r^pugnanoe  conaiddrable  que  je 
me  suia  d^d^  A  les  aooueillir. 

L'interpwJUtion  que  I'Appelante  voudrait  donner  aux  artiolea  du  code  en 
question  me  parait  plus  raisonnable,  plua  simple  dans  la  pratique,  et  plus  aatia- 
faisante;  elle  semble  eurtout  plua  *oonforme  k  I'idtfe  qui  parait  a^ir  guidj 
h  legislature  dans  la  paaaation  de  I'aote,  chap.  88  dea  S.'R.  B.  0.  aur  lequel  aont 
Oalqu^s  les  artioles  du  oode  mentionn^  plua  haat. 

Si  done,  il  ^tait  possible  par  implication  on  autrement  de  donner  k  oes  disposi- 
tions I'eflFet  que  leur  prfite  I'appelante,  je  me  rendrais  volontfers  k  son  opinion ; 
maia  la  Ioi  est  trop  positive  et  trop  claire,  les  termes  en  sont  trop  fohnels  et  ne  se 
prfitent  nnllementi  auoune  interpretation  autre  que  oelle  qu'ila  expriment. 

La  Ioi,  telle  qu'elle  eat,  est  sana  donte  moina  bonne  qu'elle  pourrait  fltre,  mail 
telle  qu'elle  est,  il  faut  I'exeouter.  Quand  on  a  lu  la  section  du  code  oA  il  esl 
traite  du  Mandamus,  il  faut  n^oessairement  en  venir  k  la  oonoloaion  que  la  1^ 
lature  a  voulu  faire  et  a  fait  une  distinction  entre  lea  brefo  de  Mandamus  et  la 
procedure  qu'il  faut  suivre  et  entre  les  autres  breft  de  prerogative  ;  il  me  parait 
constant  que  I'on  a  voulu  garder  le  bref  de  mandamut  et  la  procedure  qui  hi 
est  propre;  tandia  que  pour  lea  autres,  on  a  adopte  le  bref  de  aommation  otdinain 
dont  I'appelante  a'est  aervie  mal  &  propos,  auivant  moi,  dana  le  oaa  actuel.  '  ~ 
Au  soutien  de  I'opinion  que  je  viena  d'emettre,  je  n'entrerai  point  dans  de  pins 
amples  details :  je  suis  deddement  d'avis  que  le  bref  qui  a  ete  dbtenn  et  signifie 
n'est  paa  oe  qu'il  devraitfltra  At  gnA  U  prffl^nrft  qui  n'^n  Ant  nnivioj 
inentnalle.  x^  V      - 

Je  me  oontenterai  d'ajoater  sor  oe  point  quo  tout  oe  qui  peat  fitre  dH  en 
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ftveur  de  cette  op|ipji,  1'.  <w  parftitemeni  d.n  le  ftotum  des  Intimi.  et  JSR-tH... 
lurtout  dana  le  mif^iA  «dditionn«l  produit  d«  leur  part  depuia  faudition  de  la        •S?*"' 

fn.!!!;  A?r'.-^f  f'^^-d"'««5  le  bref.  en  auppoaant  qu'il  mt  talable  q«,nt  A  la  ^FJ-'W 
forme?  Ltait-o^  A  U  ^abrique  oon.a,e  il   I'a  m.on  pluUJt  au   our<$  do  la    'SS.W' 
poroiaao?     ^      i^  ,  , 

«6  d,t  et  1 00  tf^i^  r<Jp<Jt<5  partout  que  o'eat  k  oolui  4  qui  la  lol  impow  un  devoir  . 
qu .  reft,*,  ou  B^gllge  de  remplir  que  le  bief  de  ifindamua  doit  fitre  adre«^ 
pour  ly  contraindre.  Or,  dan.  le  oas  aotuel,  1^  devoirt  4  remplir  <Staieat 
•unombrededeux:  P^aider  et  awiater  A  la  wjpulture  de  Guibord  afin  d'«tre  eu 
«al  de  la  oonitoter,  et  en  dreaaer  aote  auth^ntique  dans  lei  rtgistrea  de  la 
^i«.e.  Chaou^  de  ow  deux  devoirs  ^tait  in.po«$  au  cur^  seal,  ^^,  bommo  tel, ' 
V^t  ddpoaiUire  et  gardieo  de  oea  r^istrea,  dont  il  rftait  leaponaaMe^ina  que  la 
fa^nquey  etttaocuncontrdle,  quoiq^'elle  fatibligA,  delea  fdu^;  J'aulw 
devour,  oelu,  de  pr^sider  4  rinhumation,  eat  ^galement  ia.po«J  au  ouW  aeul.'  1.  - 

nable  et  d&ont  le  cmetidre  oA  at  font  le.  inhumation.,  lequel  appartient  4  la 
paro,a«,  «prdsentde  par  la  Fabrique  qui  ae  eo^npoae  dee  m^^^^ 

«  rangers  4  la  Fabnque,  qm  non-seulement  n'est  pas  tenue  de  lea  remnlir  mS« 
n'a  aacane  qualit<5  pour  le  faire^^  ^  "  ""P"'  •"*•" 

cauM,  et  le  eu«J  comme  tel,  laiss^  de  o6t,J  pour  la  riiaon  que  o'.Jtait  elle  qai  avS 
charge  du  cimetidre  et  qui  devait  foumir  les  r^gistreb.  ^ 

It  JTi  '  *,:r  ^r'  ^'^  ^'^'^'' '""  ^^P«*' '»  '»Pon«bilit<S  Jui  en  r  Jte 
out  est41ach*rgeduour^,  et  les  marguilliers  n>y  onVpas  plus  de  droit  071^' 

Bttrrr"'  r™*'"  t^'^  ^t^ngers,VJ41a%ultureXa 
€Stmutilededirequele8marguillier8n'ontrien4yvoir 

I.^^*II'**/^*^"'"p'^'T''"''  '*"''  i-oonviSnientnSsuUeraitderadoptionde 
Pat^^  T  r  "^^i*"**'  "^"•''I-*'*  bref  est  bien  adr««^,enr/ant4  h 
Pabnque.  Lecur<5,commefaisantpartie  de  oettelabrique  n'apas  ilus  depouvoS 
que  ehacun  des  autres  membres  qui  la  compose ;  sa  voix  dan^eJT^HbXuZ 
ne  eompte  que  comme  celle  d'un  autre;  or  ne  serait-il  pas  absurdeXp^r T 
j-^i^re  contrfil^,  empSch.  m.me  par  ^e  majority  de  ses  ma^^^e^H  1 
l^^mplissement  des  devoirs  dont  il  est  seul  tenu  et  qull  est^ul  qualifiH 

_Laoonol«sion  4  tirer  de  tout  ceci.  o'est  que  le  bref;  en  lesupposant  valablej. 
<M  ml  adress^,  oelu,  auqoel  il  devait  l'6tre  n'^tant  pas  «^liirement  et  KJgale. 
ment  en  cause,  le  bref  ptfremptoire  ordonn^  contre  lui  est  nul,  et  bour  Itte 


I  (Mt  fitre  appronvC 


i 


.  It!'! ' 
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3o,  Quelle  sepulture  a  dttf  demands? 

Bn  r<5ftrant  4  U  requfite  Ton  voit  que  rien  n'est '^ifi^  4  ce  sujet 
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r2nr»"'S;.  Wt"**  d«  d«m«nder  qu'il  loU  mjoint  et  ordoniu$  aux  dcmandoura  d'inhumer 

lAm'^l*  ^     ''•°"  '"  "'»«»»*«',  oto.,  oto.,  lo  corps  do  Ouibor'd  a,n/ormimmt  aux  mages  et  &  U 

"WW  ^?  •*  '*'*'"^™'  ^'^'' ''»  "^8"t'"»  P"  o««  »««»"  lo  oortificot  de  oetto  inhum.. 

AbrtaMdnU  tlOD. 

Tout  06  quon  oxige  done,  o'eat  qab  riDhumation  et  I'onrtgigtroment  <ioiont 
fuitti  ooDforni<5iuont  auz  usages  et  &  la  lot  Or,  chaouno  dos  ditos  si<pulture8 
pout  Otro  conformo  aux  usages  et  &  la  loi  d'aprds  los  oiroonstanoes.  Dans  le  can 
aotuel  tout  indiquo  que  o'est  la  B<5pultur«  oiTile  que  Ton  a  voulue,  que  Ton  a 
demand<$eot  dont  on  eat  contenu  de  so  contonter. 

Cotto  assertion  est  jusUB^Je  d'abord  par  lea  termos  mfimes  do  la  requflte,  qui 
sont  vaguos  et  inoortains  quant  k  I'espdoe  de  s<$pulturo  que  Ion  doniande  et  qu'il 
faut  on  oonsdquonce  interpttSter  par  les  faita  dtabliH  dans  la  cause.     Ces  fiuts 
entre  autres  sont,  anUSrieuremont  au  ddcds  de  Oulbord,  la  dt«olaration  qu'il  a 
faito  comme  quoi  il  saraitbien  ques'il  persistalt  i,  demourer  mombro  de  I'lnstitut, 
il  ne  scrait  paa  inlTuDK;  en  terre  sainto,  maia  qu'il  sen  oooupait  pen,  que  pourtu 
qu'il  eat  &  ses  fuo<Sraill«s  un  concoors  nombreux  de  personnes,  c'ost  tout  ce  qu'il 
d<Jsirait.    C'est  A  sa  fomme,  I'appelaiite,  que  oette  ddolaration  dtait  faite  et 
partant,  lore  du  diSods  de  son  mari,  elle  savait  que  o'itaitla  sepulture  civile 
ddnude  de  toute  cdrdmonit/  religieuse  at  faite  dans  le  lieu  oik  so  faisait  alorset  se 
fait  encore  aotuellement  .telle  sdpu^tu^e  que  son  mari  avait  ontendu  et  ddsirij 
avoir.    Eii  consequence  ot  pour  donner  suite  4  oe  d&ir  exprimd,  le  ropr^sentant 
do  I'appolante,  ohargd  du  soin  des  fun^railles,  a  ddclard  quo  I'on  se  oontenteraii 
de  la  wipulture  civile,  que  I'on  n'insistait  pas  sur  lea  priires  ot  autres  c6i6- 
monies  religieuses  usitdos  dans  le  Qas  des  8<5pultureB  cccl^siastiqucB.      Cost  en  . 
ex<!oution  de  cotto  ^^termination  qtie  le  corps  de  Guibord  a  dt^,  aooompagnd  d« 
ses  amis,  portd  au  cimetiAre,  un  dimanohe  dans  I'aprds-midi,  &  une  heure  oik  1m 
inhumations  religieuiJcs  ne  se  font  gudre  et  sons  en  avoir  prtJvenu  le  cur<S :  la 
pr&omption  <5tant,  d'aprds  oe  qui  s'est  alors  ot  1&  passd  que  si  le  gardien  du 
oitneti6re,  auquel  on  s'est  adressd  pour  ^  ouvrir  les  portos,  avait  oonsenti  &  le 
faire,lo  corps  du  d«Sfunty  aurait  <5td  ddposd  aans  cdnJmonie  aUoune  et'hore  la 
prdsenoe  du  burd. 

'  Tons  ces  faits  prouvei^t,  ■suivant  moi,  que  Ton  n'avait  aooun  ddsir  d'obtenir  la 
«5puUure  eccldsiastique.que  o'est  bien  la  s<:'pulture  civile  seule  que  I'on  oxigeait 
et  que  Ton  rddamait ;  or,  cetto  sdpulturo  a  6t6  oflFerte  et  refusde.  x 

4o.  Sur  le  rofuB  do  la  sepulture  offerte.  '!\ 

La  preuve  si  r  oe  point  est  abondante  et  ddcisiVe  pour  dtablir  que  le  curd  ai 
offert  d'accompl  r  la  sepulture  oivUe,  o'est  ^  savoic  celle  denude  de  touto  odrdmonie 
religeuse,  priirt  b,  chants,  habits  saderdotaox  it^tres  cho^  usitdea  aux  sepul- 
tures eocldsiasti  jues.  II  est  ^alement  dtabli  que  le  repnJsentant  de  I'appelante 
a' d'abord  aooej  td  I'offre  ainri  faiteiet  a  ddclard  que  d^j^la  Jwrt  de  I'appelante  ob 
■^  tenait  pas  ai  x  priAre8^«t  aux  o^rdi^l^religieuses  ;  oe  n'est  que  lorsque  Ton 
jt  entrd  en  exilioation  sur  le  lieaoA  d^vait  se  foire  o^tte  sepulture  qu'a  com- 
/menod  le  mal-e*tendu  qui  a  donnd  lieil  au^regretteble  litige  qui  nous  o«oape. 

En  effet  oiJ^tait  d'accord  sur  touj:  ]e  reste,  le  lieij  &ii  devait  flefalrel'in- 
*»roii;doiitl)nfit«lt  oonveinrmir-leseurp^nFHrlBquel  on  nel'etttendait 
pas  et  sor  leqdel  on  n'a  pu  fl'entendre.    I'appelante  pidtend  qu'elle  pouwt  et 
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•  onliMioe  drJit  on,  ,w  5...     .Tj     .''"'""  """""^  *«"  qui 

".«« Ouibori  «,  ,4i  ^^e  da  «»  »f.^;  dw.  ™  "°°°""  "^ 

k«p.uu„d.utiiiirsTs^":^'":2t^''''""~"''"' 

i»« h M,.t d'«™ ..„« d™ I. n™>i^d ™  hF?" "'  '"*°'"T' 

I«ti.  ,^^  .fit  destine  et  JI....I  "J^"  ^  ' «'"  *  ^^"^^  q««  '• 


iexMto  point  M  do«er',  au  oontnure  il  «it  <tebli  a^dl 


oette  preafe  n 

Quelle  a.  .nnuent  .ppartena      Ce  llH^f-    «r^"^'°°  o.tholiqne  A 
I««««i-  que  rtp^tw  oe  aui  a  <SUS  dit  «,T„i  Z!.?'*;  *"  '^*^^  J«°« 


•ortout  dans  le  mAnoiw  rappwmentaiw  pwdui 
•Unnon  et  anqoel  je  rtfire  de  nourean;        J 
Je  me  rfcume  en  diaant :  Le  tref  <$inan«  ^  allMM$ ..,  aaa.^a 

]a««o  qui  a  de^t  TStej^i^risz  ;rr^- •    i,  "  •  ^**^ 
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ttottaBraTii,  *''*"*  prrfWwr  «t  d«voir  obUinir  4  non   dAiAa,    o'mI  <MtiUt  n^puHuni,  qni  » 
Ua'oM^il    ^**^  Kooord^  ot  offorto,  qui  d'abord  a  6U  aooopMe  ot  flnauita  rvfuMle  par  i'app*- 
rIMn5l".'M.''u'"''*  •  •'••'  '•  '•'**•  •<P«»1»«"'«  *  l»«IuelU  dana  Im  oiroonatanooa  l«  d<5ftmt  *fai| 
'^iwm'dJ*  ^'^^^'>  *"  I'MMpUnt,  I'appolaDta  a  da  ae  Roumottra  aui  oonadqunnMa  qa'tlla 
Muoumi.     «ntrainait  «t  dont  alio  avait  M  inform^  par  »tm  mari,  do  aon  rirant ;  oll«  aafait 
oona^^quemnient  qua  o'<ltait  dana  la  paHi«  r^rT«ie  du  oiniatidre  qne  Ion  raatoada 
aon  tnari  daTtimit  (Stra  ddpoatfa,  que  Mtto  rdaenre  dUit  l<lgalo,  oonronna  4  raaaga 
•t  k  la  loi  da  paya,  qu'olla  ne  oomporte  nun  do  fltftrisMnt,   ni  d'injurioux  i 
la  m^moira  du  d«f\int,  ni  4  la  r($puUUon  ou  au  oaraot^re  d«  aa  famille.  I'our  ooa 
raiaon*  et  autrea  d^duitea  ao  pntaent  ndmoira,  la  Fabriqua  qui  soulo  eat  on 
oauae  n'avait  ni  le  droit,  ni  I'obligation  d'aooorder  la  i^paltttro  dam  la  partie  noo 
titanic  du  oimotii^ro,  ot  que  partant  la  Cour  do  R^viHion  a  bion  jugrf  on  mottant 
de'oOt<J  lo  jugomont  do  la  Cour  do  proniidro  inatanco  qui  ordonnait  oetto  adpul- 
lore,  et  que  partant  l«  jugtment  dont  eat  appel  eat  oorreot  et  doit  Aire  conflmu$. 
Duval,  C.J.— Tkere  oan  be  no  ploaaure  in  liitoninf^  to  tbe  irepetition  of  a 
twioe-told  tale.  The   Bar  will  thererore  be  plo«^  to  hear  that  I  intend  to  laj 
'  jeiy  little.     No  doubt,  the  queation  ia  one  of  tho  liighoat  iinportanoo.     It  affeoU 

'Che  feelioga  and  interests  of  evefy  family  in  the  oountry,  and  therofare  it  is  not 
a  Bubjeot  which  ahould  bo  treated  Kghtly.  * 

It  ia  to  be  rogretted  that  tho  question  should  be  disposed  of  on  what  may  be 
considered^  a  question  of  form.    We  think  the  writ  of  mandamu$  is  not  of  suoh 
a  character  as  the  writ  which  has  been  taken  out  in  this  case.     Whatever  our 
;  own  opinions  may  be  as  to  what  might  suffice,  if  we  are  satisfied  that  the  law  ii 

imperative,  it  is  our  duty,  not  to  judge  the  law  but  to  respect  the  law.  Ifoa 
reading  the  Code  and  the  law  which  preceded  the  Code  we  find  the  law  stated 
in  such  terms  as  to  admit  of  no  doubt  whatever,  I  say  it  is  the  duty  of 
the  Judge  to  req>eot  the  law,  and  to  obey  it. 

The  first  question  >■>  this  case  is:  Has  the  writ  issued  in  aoeordance  with  th« 

requUements  of  the  law  ?    I  aay,  moat  aasoredlynt  has  not  It  has  issued  In  the 

'  very  teeth  of  the  law.     We  have  been  told  that  wo  have  nothing  to  do  with  the 

English  law  in  this  instanoe.     Nothing  to  do  with  the  English  law,  I    Theo, 

where  are  we  to  find  the  law  f    Is  it  the  law  of  Canada  which  has  told  as  what 

a  writ  of  tnandamtu  is  ?    So  far  is  this  fbm  the  case,  that  th«  Code  infoims  ns, 

,  after  mentioning  two  or  three  omSs  in  which  the  writ  of  mandamut  may 

^  be  obUined,  that  the  writ  is  to  issue  in  aU  oases  in  which  the  writ  of  maw- 

damui  would  lie  in  England.    I  turn  to  Article  1,022  of  the  Code  bf  Pro* 

,     oedure  for  Lower  Canada,  and  I  find  no  definition  of  what  the  writ  of  mandamai 

is.     Here  is  what  is  atated.     "  In  the  following  oases,"  (two  or  three  instances 

are  given)  "  4 :     In  all  oases  where  a  writ  of  mandamus  would  lio  in  Englsnd, 

/      "any  person  interested  may  apply  to  the  Superior  Court  or  to  a  jadge  in  vaea-; 

"  tion  and  obtain  a  writ,  commanding  the  defendant  to  perform  the  act  or  duty 

•     ,  -"  ■'.,     "required,  or  to  show  oauae  to  the  contrary  on   a  day  fixed."    What  right 

have  we  to  say  that  die  direction  of  the  writ  shall  be  otherwise  than  to  Aaii 

!      eaasa  on  a  day  fixed  ?     This  does  not  admit  of  any  doubt    Must  we  not  kwk 

«^  that  writ? 

The  meJeiu  ifiit  vf-rndttoam  is  «  high  iimuaiiim  i»rit»  iiut  a  writ  uf  itght.  ~ 
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ToKrhwHo  Vbrwri;i?"  '"'^t  /"" """""'  ""^^'•?  Cof  !^:;«.^^% 

»uHi»u  wni;    in«  writ  rouat  axpraMl*  luU  tha  m»      tu-    u  «  iwatwcrtd*!* 


•>  i»JI  him  In.     But  ii  u  -.1, ;  ,r      '""'"•  "•"  ""'  of  ,ui»„„,„ 

.  «»«,■>  !«.«..«„  „!^  -nttTl,„„.  td  fZ  ""Pf  "'•"•k'% 
i  »«t  for  „«  to  judg,  .k.  Uw.     B„l  ,f  ,,  .n T  ?  A    -^  "'"'^°'°''  "'"'  " 

I ...» to  j,.^  4  .k.  .b.«  *l';Tl.r.«r;ri  t"';"; 

'Tl.'d-';:'^^^^^^'^-"^^'^-^^^^ 

I  Aould  oert«nly  have  wuhed  dl  rem«k«  on  thia  oaw  to  Ito«  .*  *i.-  ....^^ 
Iki.  J!t  k  j^u  f  {Mt,  I  un  T.ry  dunrotu  to  stop  bote,  aimplv  mnm  lh>t 
Jlrfrf  ™  J»      ".    '  »*"°''''  *"  •I""''"-  »f  "U.  kind  Add  iTdiL 

K:';°4und'::.i;2:r;:;.'°-*^«"^"-  "--•»"^": 

""  — ^'"^  M  does  not  do  it,  when  you  omne  to  send  him 
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i« 


ttottS  Brawn,  to  jailj  vou  oerUinly  would  not  tell  tbe  Sheriff  to  put  in  jail  the  Curf  ei  |fu. 
Lm  rar«  et    gi»iil>«"'    I*  P»ight  be  a  different  person  who  was  curi  when  you  went  to  execute 
KaSwrtSh?  *''*  ju^ent,  and  hof  ooulcTyou,  with  a  judgiient  against  the  curi  sue  but  a 
*p^b^A^  writ  against  anotljer  individual?    The  writ  is  therefore  not  properly  directed. 
MontiMi.     It  is  addressed  merely  to  the  Fabrique,  a  corporation  laique.    What  has  the 
''  Fabrique  to  do  with  the  keeping  of  the  registers  of  burials?    This  duty  of  fak- 

ing entries  of  marriages  and  interments  is  not  in^posed  on  the  ohurohwa^^ens. 
.  V  * ,  The  Fabrique  may,  therefore,  say :     We  Oannol^^mply  with  your  request    we 

.' '  have  no  power  to  make  an  entry  in  the  raster.  -  j 

'  r;  ,.  With  respect  to  the  burial  itself,  here  again  I  must  say  I  could  have  wished 

1  >        '         that  this  question  had  not  been  touched,  for  it  may  be  said,  we  are  not  mee^ng  ' 

' : ^*        ^the  merits  of  the  case.     What  has  taken  place,  however^    What  was  aske^  of' 

the  Fabrique  ?  The  widow  deputed  a  person  to  call  on  the  cur6.  He  sta|«d 
that  Madame  Quibord  would  be  satisfied  with  a  civil  burial.  The  euri  ajiswler- 
ed  that  he  wOs  willing  to  give  a  civil  buriaj.  Here  came  the  difficulty.  The 
airi  said:  I  will  bury  the  body  in  consecrated  ground.  There-  is  a- division  fp 
the  cemetery.  The  twoportions  are  distinct,  the  one  being  aUotted  for  person 
dying  without  baptism,  and  unknown  individuals.  In  France,  the  power  of  the\ 
&  Fabrique  extended  over  eometeries.  As  a  matter  of  right,  the  churchwardeni 
were  authorized' t6  direct  where  the  graves  were  to  be  dug.  There  could  be  no 
doubt  of  this  in  France ;  and  according  to  the  authoritiea  which  have  beed  cited, ' 
the  same  rules  have  been  laid  down  in  England.  If  there  is  a  little  difference  io  ''I 
^  the  powers  held,  the  result  is  the  same.  - 

'But  as  I  have  said  already,  I  am  desirous  of  not  going  beyond  the  question 
before  us.    I  therefore  confine  myself  to  the  remarks  I  have  now  made.    The. 
J       writ  vras  in  my  opinion  contrary  to  the  law,  and  therefore  must  be  qnash<^. 

Mr.  DooTBS  inquired  whethe^ithe  majotity  of  the  C6^tt  quashed  the  writ 
because  the  form  was  defective.  Thr^e'of  the,  judges  appeared  to  hold  that  the 
form  was  correct.  - 

DnvAL,  C.  J. — We  qua^  the  writ  for  the  reasons  we  haVe  given'.    Mr. 
Justice  Badgley,  though  of  opinion  that  the  writ  issuecl  legally,  held  thaii  it  im- 
properly joined  two  cdnclusions  which  were  incompatible,  and  could  not  be  obeyed 
-:  ■-^'  by  the  persons  to  whom  it  was  addressed. 

Dbumhond,  J. — It  is  one  thing  whether  the  form  of  the  writ  is  in  accordanoe 
with  the  requirements  of  the  Code,  and  another  thing  whether  it  makes  the  ' 
proper  demand  in  this  particular  ease.     I  say  the  form  of  the  writ  is  correct. 

Ddval,  C.J. — I  say  that  the  form  of  the  writ  is  wrong,  and,  moreover,  that 
it  i3  wrongly  addressed.-    We  all  agree  in  quashing  the  writ. 

Mr.  DouTgB  said  he  was  aware  of  that.    Ue  merely  put  the  question  that 
rthe  Bar  might  be  satisfied  as  to  the  point  of  procedure. 
:    Mr.  DoUTRS  then  moved  for  leave  to  appeal  to,  the  Privy  Council.     Leavt  ' 
wasgranted.' 
The  judgment  oif  the  Court  is  recorded  as  follows : —  *' 

The  Court,  etc  \ 


■*v 


Considering  that  the  writ  and  mandate  tliereon  in  this  cause  issued  and  made 
upon  the  demand  and  at  the  requisition  of  the  said  appellant  were  informal  and. 


** 
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Montreal. 


.rreguhr  and  tWore  liable  to  be  quaahed  and  aet  aside;  conaidering  that  in    D-^Hen. 
the  judgBient  rendered  on  the  10th  of  September,  1870,  in  review  of  theludg-  "•"•.2J"'»' 

ZandTnZ  Z  "V'/"'^  "'■''''''  '''''  *^"^*'  ^^  "«  «"«''  doth  LI -iSu^to, 
tain  and  eonfirm  the  sa.d  judgment  in  review  with  coats  of  this  Coit  in  favour 'SbXed'.'i^ 
of  the  respondents  against  the  said  appellant  "S-l?."'"?  '• 

ZmIT^  'Addressed,  and  was.  as  well  a.  all  proceedings  taken  the,«>n  oy  the 
p^Utioner,  good  and  val.d,  concurs  in  the  judgment  solely  on  the  g««nd  that 
tte  jurisdiction  power  and  authority  vested  in  the  Civil  Cotarts  ef  o%  and  now 
France  to  adjudicate  ,n  certain  eases  affectingTjpiritual  rights  and  d«ti«,,  ha;e 
ee^d  to  be  enjoyed  by  any  of  the  Civil  tribunals  of  Canada  since  ito  oeJon  by 
a  Roman  Catholic  king  to  a  Protestant  Sovereign. 

-,wl'„f''*"^  ?''"?;'*''  *"'°™"'  ^^  '*"*"'  ""^y  *»'■  *«  "'•'g'J  J°i»der  in  the  said 
writ  and  mandate  of  two  separate  and  different  duties  enjoined  for  j,erformance 

^^S  '^'^^'^^i'^  «°«i  ibroneonlj^of  whicMh^Sw 

Mr.  Justice  Monk  being  of  opinion  that  all  the  proceedings  adopted  in  this 
^  were  and  are  regular  and  sufficient,  but  that  seeing  the  tender  and  offer 

^L^'rt^w"^  T'^'''"''1'"^  no  jurisdiction  to  adjudicate  upon  the 
m.  ters  really  in  dispute  between  the  parties,  and  therefore,  that  as  thrappel- 
lant  cannot  obtain  the  <,onclus|pns  of  her  demand,  doth  concur  in  the  judS 
confirmyig  the  decision  of  the  Superior  Court  sitting  in  review.  ^ 

J.  Doutre,  Q.C.,  for  the  appellant.  , 

JR.  La/lamme,  Q.G.,  Covmsel.  ^  ' 

£.  ^.  JeM^,  for  the  respondents,  -  , 

i\  CoMufy,  ^.CT.,  Counsel.  ^ 


(J.  K.y 


© 
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MONTREAL,  6th  MARCH,  1873.        ^  .'"'■' 

Coram  Tonn/LTucn,  J. 

'■    ,  No.2778.      %,;  ■       V  ■   ; 

JUaUktvs.  S4ri. 

point  another  •ttorney,  and  has  made  default  to  40  so.  «wn  oaUed  npoii  to  ap. 

In  this  cause,  the  plaintiff  applied  to  proceed  to  his  proof  a 

,  TfL^i'2^*/'^'^**'"'*'  '^"*"*  *•*"  ''PP"°»««'»  on  the  ground  that  t^attor- 
J^  of  the  defendant.  Charles  Oaimet,  Esquire,  had  ceased  to  act  asan  attorn^ 
by  accepting  the  office  of  stipendiary  magistrate  in  the  district  of  Beauharao^' 
32  Vie.,  ch.  23.  (Quebec,  A.0. 1869).     He  cited  C.  0.  P.  200  ■"*""*'"' 


„The  Court  JofiMe(^thfr4ipplieatiott-<)f  pfaintiffr 


-^^ 


i«^1| 

m 


'1'? 


Maillet,  for  plaintiff. 

Charlet  Oaimet,  for  defendant. 


Sfr:-' 
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Emqdete  Sittings. 


MONTRBAL,  18th  JANUARY,  1873. 
Comm,  JoHRSON,  J,      ,  -^ 

Mo.  600.  "  . 

Brush  vs.  Stephen*  et  vir.,  and  Stephen*  et  vir,  Petitioners. 

Hbld:— That  UDdct^  tbcQuebco  Act,  35  Victoria,  ohiip.  6,  aoct.  9,  tlio  right  to  examine  a  consort 
as  a  witness  is  conlierred  upon  the  ad  veriK!  party  only. 

Johnson,  J. — This  is  an  application  made  by  a  wife  sipurie  de  hiens,  and 
vho  ia  defendant  in  this  case,  to  be  allowed  tQ  examine  her  husband  as  a  w^tnes^ 
to  prove  certain  acts  of  administration  of  her  property.  It  is  made  professedly 
under  Sec.  9  of  the  35  Vict.  Chap.  6,  of  the  Quebec  Legislature.  That  statute 
amends  Art.  252  of  the  Code  of  Civil  Procedure  by  enacting  that  "  If  consorts . 
"  are  separated  as  to  property,  and  one  of  them  as  agent  has  administered 
"  property  belonging  to  the  other,  the  consort  who  has  so  admiuisfered  may  be 
"  examined  as  a  witness  in  relation  to  any  fact  connected  with  such  administra- 
"  tion ;"  provided  the  Court  shall  so  order.  I  am  of  opinion  that  this  extension 
of  the  law  was  made  in  the  interest  of  tha  adverse  party  only.  The  mischief  to 
be  removed  was,  as  every  lawyer  knows,  that  in  cases  directed  against  'married 
-  women  sipariet  de  hiens,  they  frequently  answered  when  interrogated,  that  they 
knew  nothing  about  the  matter,  aind  that  their  husbands  had  acited  for  them. 
The  Legislature  has  not  conferred  the  right  to  examine  the  husband  under  such 
circumstances  upoji  any  but  the  jidvcrse  party. 

/  Application  rejected.      /  , 

>S^.  Tr.°Z>omian,  for  plaintiff.  "  .   '    \ 

A.  &  Wf  Robertson,  for  defendant.  ,  ,  '   ■       *  ' 


m 
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3T'  HYACINTHS,  27  FEVRIER,  1873. 
Coram  Sicotte,  J. 

No.  8695. 

Mayfjard  vs.  Marin.    '     ^ 


/•^ 


JuoB:.-Qn'an  arbitre  ne  ^n|  r<elamer  ses  honoraires  comine  tel  arbitrc  de  la  partie,  qui  I'a  elioi«ie> 
s'il  n'a  pas  ftit  son  rkpport  dans  les  dj^lais  mendonngs  dans  le  compromis,  et  s'il  n'a  pas  pro> 
nonc4  et  signtfli  aux  parti^,  la  sentence  iffbitrale,  et'iela  qoand  m6ine  cette  partie  aoralt/' 
lors  dn  oomjpromla,  promis  TerbalemenMid  payer  tant  par  jour  pour  tout  lo  temps  qa'U  tgl> 
nUtatnsiconune  tel  arbitre.  %.^  °       . 

^  ,  Aotioa  d^bout^. 

Bourgeois,  Bachand  &  Richer,  avocats  du  demandeur.  . 


~W~        Chagnon  d  Sicofie,  iyodsAa  du  d^fendeur. 

(H.W,C.)        -      ".p|Aj^ 
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MONTREAL,  30th  April;  1872!  ^ 

-  Coram  Mackat,  J.  .      " 

No.  2483. 
The  i^ity  Bank  vt.  White  et  aL 

"''''' '~iL' rUll'  ""^r^^ T  '""^'^"^  •>'  *"«'=»'  •  P^Wlni?  Compttn,  wthortzod  W. It*  pre^dcnt. 
to  collect »  deM  dffiTto  the  company,  the  momorafldor*  stoting  that  such  account  had  been  tran« 

T.X^^X'^"  ^^'""^  "■"  "'"  '  *""""  '^  •"•>"'«  "-•""^  o*  Which  th^^^pl 

'*;  '^*'  "  "  «<"'""'  •«  consldcrcl  a  tanrfer,  the  transferee  under  mch  attt  iou4  uing  pritf  not 
sgnmed  npon  the  debtor   not  nidng  diligence  to  collect  the  debt,  had  no  claim  u^mt 

signified  and  acted  upon  by  the  debtor  by  payment  of  the  debt  to  snch  wbsequent  c,.,to„»^>;. 

The  action  was  for 'the  recovery  of  the  80111  of  $566.67  amount  of  a  debt  due 
to  the  Montreal  PjjntiDjMnd  Publishing  Company  by  the  Grand  Trunk  Rail- 
way  Company;  TJ|||||Sr  plaintiffs  alleged  had  been  transferred  to  them  and 
which  they  »>^MMi»<lant8  had  wrongfully  collected  ai^d  retained.    The 
pretension  of  tl«WiKiiu.ts  was  that  the  document  on  which  appellants  relied 
was  not  a  transfer,  nor  even  an  ord*  in  their  favor ;  that  such  as  it  was  it  was 
never  accepted,  or  notified  to  the  Grand  Trunk  RaUway  Company.    That  thfe 
defendants  became  proprietors  of  the  debt  by  a  valid  title  duly  signified  to  the 
Grand  Trunk  Railway  Company:  and  colleeted  and  received  the  money  before 
they  had  any  intimation  of  any  claim  by  the  Bank  upon  it.     The  defendants 
said,  moreover,  that  the  paper  referred  to  was  unauthorized  and  informal.  That 
no  right  of  action  could  possibly  arise  against  them  for  the  money,  as  they 
received  it  in  good  faith  from  the  Grand  Trunk  Railway  Company  as  being 
transferred  to  them  by  the  Montreal-Printing  and  Publishing  Company;  and 
that  any  recourse  the  plaintife  might  have  had,  should  have  been  waged  against 
the  Montreal  Poiblishing  Company,  or  the  Grand  Trunk  Railway  Company  and 
not  against  them. 

The  declaration  states  thaton  the  10th  of  May,  1870,  the  Montreal  Printin.* 
and  Publishing  Company  transferred  and  made  over  to  the  plaintiffs  accepting 
thereof,  to  wit  to  William  Workman,  president  of  the  said  City  B»nk  and  its 
duly  authorized  agent  in  that  behalf;  a  debt  or  sum  of  $566.67;  bein"  an 
auiount  ^hen  due  to  the  Montreal  Printing  and  Publishing  Company  by"  the 
Grand  Trunk  Railway  Qompany  for  printing,  for  the  four  weeks  endine  7th  dav 
;«f  May,  1870.  *  ' 

That  the  said  transfer  was  made  by  written  instrument  then  and  there  exe- 
oute4  and  delivered  by  the  Publishing  Company  acting  by  their  duly  authorized 
agent  William  Mortarty,  their  then  actibg  secretary  and  treasurer,  in  the  usual 
manner  and  course  of  business  dealing  between  the  Bank  and  the  Publishino- 
Company  in  relation  to  accounts  ducTfor  prinUng  to  the  said  last  Company,  by  the 
-flr*B4  Trunk  Bail  way  rwMl-that  the  said  WiHiam  Workman,  though  apparentlf^ 
aoUng  in  his  own  name,  in  fact  acted  on  behalf  of  the  plaintiffs,  as  was  weU 
known  and  lii^derstood  at  the  time  between  the  parties. 


fi;i:;i 


'  In 


■iT.'.'l 


m  -It:' 


10 


^i 


142 


Superior  court,  1872.' 


TlM  City  Bonk 
WUte'etiu. 


That  thie^Bidd  transfer  was  made  for  TaltMf  then  and  ^ero  given  by  the  plain- 
tiffs to  the  Publishing  Cotdpany  in  cash,  credits,  and  advances. 
That  by  mean|fef  these^fucts  the  Publishing  Company  ^erd  divested  of  all 
'■  '  right  and  title  to 'Ae  said  debt.  , 

That  o»\he  7th  day  of  October  1870,  th'e  said  Publishing  Company  by  Nota- 
^^        rial  transfer  passed  Cn  that  day  transferFcd  tadofendants  all  the  rights  the  Publish- 
'  ing  Company  then  had  in  their  outstanding  book  debts  and  accounts,  amouating  ' 
in  all  to  the  nominal  sum  of  $30,Q00;  it  being  by  -the  said  transfer  expressly 
agreed  and  und^rstoo'4  that  the  isame  was  made  without  any  .warranty  whatever ; 
.  .  and  also  that  the  defendants  pdrcfiased  and  acquired  the  right*  of  the  Mbntreal 
,  Publishing  and  Printing  0(Smpany  only  in  such  debti  and  acoountJs. 
V  '       Thatit  was  also  agr^d  by -the  said  transfer,  that  the  defendants  %ould  not 

inake  any  reclamation  .whatsoever  upon  the  Publishing  Company  on  a^unt  of 
xRney  received  by 'the  said  Company  or  otherwise ;  or  for  any  cause  or  pretiext 
■>'  whatsoever ;  and  the  defcnd«^ts^  consented  and  agreed  liy  said  transfer  to  allbw 

contra  claims  agaiitstipdividual  creditors  of  said  Publishing  Company.    And, 
that  by  thf^said  transfer  the  defendants  generally  in  fact  and  effect  bound  them* 
•selves  not^  claim,  or  demand,  or  collect,  any  debt  which  the  Publishing  Com- 
pany could  not  themselves   claim  or  collect ;  or  the  mining  or  collecting'  of 
^  '  which  would  give  rise  to^a  reclamation  against  thii^'MoiM;real  Printing  and- 

'  Publishing  Company,  and  l^at  by  means  -  of  the  said  transfer  the  defendants 

•"  acquired  no  right  to  the  detain  question.       ,  ^ 

-  '^.That  immediately  after  tbe  date' of  the  said^^^tretnqfer.'withoift  th.e  knowledge  , 

of  the  piaintifis;  the  defendants  assumed  the  collection  of  the  debt«  of  the  said 

Publishing  Company ;  and  among  others  collected  the  said  sum  bf  $566.67 : 

^'  and  that  they  must  be  feeld  in  law   and  equity  to  have  collected  the  said 

^         debt  for  the  pluntiffs'and  were  bound  to  account  to  planti&for  it  and  interest  \ 

all  which  the  defendants  have  refused  to  do'.  -        ^• 

That  plainti£&,  owing  to  insufficient  signification,  were  without  remedy  against 
'  the  Grand  Trunk  Railway  Company  for  the  said  debt,  although  they  had  deli-  - 
vered  to  the  Railway  Company  a  copy  of  the  Pi;^bliiBhiQg  Compilny  account' long 
before  the  dateof  the  transfer,  and 'believed  that  they  hod  su:G^iently  signified  it 
thereby ;  that  the  Publishing  Gpmpany  is  insolvent  yritbqttt  asKts ;  and  that  if 
-    the  defendants  be  allowed  to  retain  the  said  sum,  they  will  be  uojbstly  benefitted 
.      '   at  the  expense  of  the  plaintiffs.    These  all^tio^  were«  Mowed  by  the  uiut(l 
assumpsit  county,  V^ 

The  document  referred  to  in  this  declaratioa..iras  follows:-^ 
*        ♦•  '  ?<^  OfficeofthcfeM.  P.P.  Co. 

•     .     .  './   "  Montreal,  May  10th  1870. 

V  ((  Wm.  Workman  Esi|',  president  of -the  Montreal  Printing  and*  Publishing 
"  Company  is  hereby  authorized  to  collect  from  tfie  Qrand  ^runtRulway  Com-- 
"pady  the\accountQf  the  M.P.P.Co.,  for  printing,  for  the  fouweeksended  May  . 
"  7tli  1870,  amount  five  hundred  and  sixty-six  67-100  dollara  the  said  account 


«  hpiving  been  transferred  to  Urn  for  value  receive^. 


•  v. 


"  Wm.  Moriarty  ^: 

«  Act.  Sec.  k  Treasurer." 


w^ 


\ 
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^  To  this  action  the  dofendants  pleaded  thdt  it  was  not  true  th.f  H.«  P^r  ,,•         '\ 
-        Company  ever  transferred  the  said  debt  to  the  plZi^  Z  '^^^'^'f^^''^'"^  ^^ <^»r »««*. 

mentproducedand  ¥ed  by  the  plaintiffs  TsupiS  ^'^«"^" 

does  not  purport  to  be  a  tranafor  nf  ♦iT     .  ,"PP^'^  "*  **•«"  «wt'on  's  rfet  and       ... 
-acceptedby  the  said  WiHiir^A  said  dej,t,  nor  docs  it  purport  to  be 

the  City  Bank  or  to  the  said  W^irwui^^"'"  ^''"P*"^*^  "^"^^^ 
.  :Tbat'williarMo«;r^^^ 

-TT        r,,.wasnotsL:^S^t^:;^;S^  - 

.       not  authorited  to  sicn  said  insfm^nn*    '  tu.  •  t'**™"'  **  the  tim^i  and  was  ' 

placed  tfie  collect bn.of  tb/^-r  7        .        ,      '*"  P'*"*  ''"'*  "^^^k.  «»n4>»a«i  ^  '    ' 

Lntreal,  ere    ;Ll-r^^^^  tZ^  4""f  *^°  «'«°*™>  of^ugh  Allan,  of  .  .        ' 

■      tbe«.id  Co3^^^Sil      '^  "'  *'''*  ""^  °°«  '"  connection  4h  {  '. 
tionofthatiLS,Zr-           ^^"'"^''*?'"*^*^°'i^  ' 

.  between  the  parties  theretotr  th^^^^^^t^^^^^^^ 

..  ^'^n^ouscba-ge  or  credit  made  in  the  B^krofThTr^^^^  *^    . 

accounts  haWngbben  to  someextelr^^^^^^  ^     ^'^- 

rf.i»!  1.  J      :^^?»  Company;  md Ind  wwrbd^  ItatVUM, milober 
.    emana  Bomeagwnst  themj  and  amongst  others  had  asoerteini^ftW  U« 

was  fee jiniyint  that  they  BabaeqaentlyooUected.fiom  the  .0^^    ^      . 

E^r  '"?,'*?*'  '*  *^"  P"~  ^«^  ^  «»«  "-id  deed,  «pd  tL  Sf       '" 

•nte  eipi^sBly  deiy ;  they  lost  the  opportunity  of  obtM^ing  and  completing  pnch^ 


"I 


Jb. 


\ 
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Tho  oa^jjank  transfer  by  tlieir  own  nogligo'nce  and  laohos,  arid  cannot  recover  the  same  from 
White  ctal.    respondents.       ^      ''  ^        ^  ^ 

In  Rupport  of  this  plea  tho  defendants  produced  afopy  of  tho  transfer  by  tho 

Publishing  Company   to  them]  aod  also  of  the  triansfer  from  the  Publishing 

Company  to  Sir  Hugh  Allan*  dated  fith  May,  1870,  in  which  the  control  of  all 

tho  Assets  of  the  Company  including  tho  debta  was  placed  in  his  hands. 

The  pluin tiffs  answered  generally,  and  thereupon  tho  parties  proceeded  to  evi- 

,  dence.* 

ftnlfcKAT,  J. — Up  to  May,  1870,  a  Corporition  called  the  Montreal  Printing/ 

^         and  Publishing'  Company  existed  at  Montreal.    It  printed  for  t|ie  Qr&nd  Trun 

Company  and  others.  It  required  money  from  time  to  time,  and  William  Worl 

man,  its  President,  being  President  of  Ihe  City  9ank  also,  the  practice  ^as,.  after 

sending  out  accounts — as,  for  instance,  against  the  Grand   Trunk — to  transfer 

them  to  William  Workman  and  give  him  written  or€ers^r  authority  to  draw  tne 

amounts  from  the  debtors.    Possessed  of  this  authority,  William  Worknian 

would  get  placed  to  the  credit  of  the  Printing  and  Publishing  Company  at /the 

,    ,f  ,     City  Bank  money  equivalent  to  the  sump  of  the  ofders  less  the  discount,  and/,the 

Printing  and  Publishing  Company  used  to  check  it  out,  as  is  usually  done. 

\;  Lowe  oxpliins  the  system.     He  says: — Wo  transferred  our  accounts  aglunst 

the  Grand  Trunk  to  the  City  Bank  by  this  mode,  and  the  Bank  got  paid,  and 

we  used  to  be  informed  of  the  fact,  from  time  to  time.     We  considered  the  ac-* 

^     •  counts  the  property  of  the  City  Bank  from  the  moment  of  the  transfers    Wo 

considered  we  had  no  right  to  receive  payment  of  them  afterwa^dsaud  nejer  did. 

We  considered  the  transactions  J^be  sales  out  and  out  to  tho  City  Bank, 

Workman  says  that  though  he  used  to  gekthe  money  from  the  Grand/ Trunk, 
that  was  a  matter  of  no,  importance :  it  was  really  the  Bank  receiving  from',  the 
Grand  Trunk.    Be  this  as  it  may  it  is  certain  that  before  May,  1870/ the  City 
'  Bank  had  several  times  advanced  moneys  so  to  the  Printing  and  Publishing 

Company,  which  moneys  wore  repaid  to  the  Bank  when  the  Printing/ and  Pub- 
lishing Company's  debtors  (the  Grand  Tmnk  for  instance)  paid  afttfwards. 
.  ^  On  the  10th  of  May,  1870,  Workman  got  from  the  Printing  and/ Publishing 

i^ompany  the  paper  writting  plaintiffs'  exhibit  No.  one,  (pttfj/^hove).  Upon  re- 
'  ceipt  of  it,  he  ordered  to  be  placed  to  the  credit  of  the  Printing  and  Publishing 
Company  at  tho  City  Bank  an  equivalent  sum. 

The  bank  has  given  full  value  for  this  receipt,  which  is,  (it  stha)  to  read  in 
its  favor,  as  if  William  Workman  in  the  receipt  had  not  been  Btyira  president  of 
the  Printing  and  Publiahmg  Company,  but  of  the  City  Bank 

Early  in  May,  1870,  the  account  of  the  Printing  and  Pnblisl^ing  Company  for 

the  $566  67o.  had  been  sent  in  to  the  Grand  Trutik  Railway  / Company  by  the 

f?  4j  (Printing  and  Publishing  Company..  But  no  exhibition  was  or  has  been  made  to 

'    :^"    ^^  the  Grand  Trunk  Railway  Company  of  this  receipt  or  authorization  of  May  lOtb 

^  It  anytime. 

'  On  the  11th  of  July,  says  JVidlis;  the  account  was  passed/ for  paymentby  the 
Grand  Tronic  Railway  Company.    From  that  time  till  October,  a  sffl^ohegna 


lay,  for  the  amount,  in  ^be  Grand  Tmnk  Railway  offiioe, 
ing  and  Publiabing  Company,  bkt  was  not  oommunicat 


/the  brdef  of  the  Print' 
/to  anybody. 
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_  ram  «■  jMMndedi  or  itemiof  looonM      „  '^^'.     '^°'  ■1^''J'°«  ™J         ^_ 

same  time,  upon  merely  wkW  for  .W„?/f  .i'^  Company  at  the 
PubHshingCrmp.^y%cT;.?m^^^^^ 

part  of  wH  keW  w^lt  Jbl  t  JcX  B^^^^^^^        ^Tknowledge  that:.ny     . 

-weeks  afterwards.  Y    '   ^  ^  ^'"'''  °'  "^  P®""".  «"  several 

aa^lt^wK^lIt 't^^  ^'^*'"™^  onepfthodefen-  ' 

,      «onuB  ^lariai  transtbr,^  found  out  that  the  Omml  -Tmi^t  t»  m 

^™»d,  ,.L  ^o.^^ru:^.:"'js'B-^t::r:sr 

Prfattng  .nd  PabWtog  C„o,p.Ty  b«J.  „4  »1  dLw^  1m°:'.-^ 
or  a.,m  to  or  upon  tbo  debl  or  mm  ofiMfi  «7  .^  ».!rT  .        ^  '  " '"'° 

1.0-;  ^"ppany  naa,  and  that  it  had  none  at  th«t  time  to  thin  ftRfiWAT 

■^  Tho  dtfendMj,  dray  l}^„„fM„„i^  0,  pU.  J,  „i  „  tttt  ttollJI^ 

crAince  «ga»at  the  Grand  Trank  RaUway  Cppany,  eite,  laRoiabite^Sl:^^ 


Is  *l 
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The  Citr  Bulk  Dcmoloiubo,  who  ftp  far,  but  treating  more  the  question  ^f  right  of  property  u 
Wiiit««tal.  between  two  different  puroliasers  of  one  object,  corporal,  from  (he  Baino  seller. 
They  hold  that  if  A  s^ll  to  B,  a  chair,  or  table,  and  no  actual  diplacement  bo, 
and  A  subsequently  sell  to  C  the  same  chair  6r  table,  C  can  get  no  title,  nor  pro- 
|>erty,  though  A  may  deliver  to  him  ;  for  A  can  give  htm  no  mort), rights  than  ho 
IniHellf  had,  and  ho  had  none,  having  previously  solcl  thflm,  though  without 
diplacemcnt,  to  B.  They  go  to  the  extent  of  holding  that  after  sueh  a  sale  to, B ' 
by  A.  the  creditors  of  the  latter  could  not,  and  cannot  seize  the  chair  or  table 
referred  to,  tttper  A,  because  of  its  being  B's.  If  fraud  be,  let  them  resort  to  an 
appropriate  action  direct,  say  theso  authors,  fVaud  is  not  to  bo  presumed,  &<}.,  &o. 
X  Those  authors  are  contradicted  by  a  dosen  others,  and  cannot  makelujr  against 

our  own,  coupled  with  our  jurisprudence.     Morcovcr,<|[||)0  question  is  hore  upon  . 

— '— :     a  transfer  of  a  crAince,  whether  an  earlier  cesxionaire'hj  acte  gout  teing  privi, 

unsignified,  is  to  go  before  a  later  one  by  notarial  act  signified^  or  what  is  the 
same  thing,  noticed  and  acted  upon,  and  upon  this  ^point  our  law  and  jurispru- 
dence are  clear  and  invariable. 

Even  had  the  Whites  had  knowledge  of  the  May  order  to  Wm.  Workman,  they 
could  legally  take  payment  from  the  Qrand  Tftfnk  Railway  Company  under  the 
'         notarial  cession  of  October.    Certainly  so  in  the  absence  of  fraud,  and  none  is 
oven  alleged.     Sec  p.  327,  Morcadd,  ai)4  No.  2  and  3  p.  328. 
The  judgment  is  iks  follows :  ^ 

"^  The  Court  having  heard  the  parties  by  tbielr  counsel  upon  the  merits,  ezamia* 
ed  the' proceedings,  proofs  of  record  and  evidence  adduced,  and  on  the  #holeduly 
deliberated ;  considering  that  the  sum  of  five  hundred  and  sixty-six  dollars  and^ 
sixty-seven  cents,  sought  tfJbe  recovered  by  the  plaintiffs  was  received' by  the  de« 
fendanlts  from  ^  the  Grand  Trunk  Railway  Company  in  their,  defendants'  right, 
under  the  notarial"  transfer  to  them  of  seventh  October,  one  thousand  eight  hun- 
dred and  sevlenty,  mentioned  in  Plaintiffs'  declaration.  * 

That  ftaid  money  was  paid  by  the  Grand  Trunk  Railway  Company  in  payment 
of  an  amount  previously  due  to  the  Montrc|al  Printing  and  Publbhing  Company, 
,  as  per  an  account  rendered  in  May,  one  thousiind  eight  hundred  and  seventy,  for 
printing,  after  the  rendering  of  which  aooount  the  said  aigoant  had  never  been 
claimed  from  the  Grand  Trunk  Bailway  Company  till  the^efendants  got'  it  paid 
to  them  in  October,  qnder  and  by  virtue  of  the  notarial  transfer  aforesaid,  pM- 
viously  to  the  time  of  which  payment  the  said  Qrand  Trunk  Railway  Company 
had  nojrind  of  notifioation  of,  and  defendants  bad  no  knowledge  of  the  paper, 
ntiffii'  exhibit  Ift^.  one,  or  of>  the  alleged  ctuion  by  the  nid  Montreal  Print- 
Publishing  C^pany  to  William  Workman,  or  to  plaiatiflEs,  of  said  five 
and  mzty-ux  dolhin  and  uxty-seven  cents.  , 
iderihg.  that  the  said  Montreal  Printing  and  Pablisliing  Company  had 
»^  aud  paper^  plamtifiEs'  exhibit  No.  one,  divested  themaelTes  of  the  said 
cr^nee  against  the  said  Grand  Tmnk  BaUwlt,y'<Jompany,  so  tluitthey  might  not   . 
at  dateseven^  October,  one  tihoafluid  eight  hundred  andieventy,  transfer  the 
aaid  cr&mce  five  hundred  and  aixty-siz  dollan  and  sixty-oeven  oents  to  defendants 
ao-thsit  tha  Grand  Tmnk  K«ilyy  OompaBj  coald  validly  payJ^4o,  defendant 


t 


and  thatdefendantB  doing  the^diligehce  they  did  (the  aaid  Wm.  Workman 
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plQintiffHcloing  none),  might  nnd  can  hold  the  «,id  flvo  hundred  and  aixty-aix  "•'"••tti. 
pany"  ""     '"'J^-"'«»  oonU,  gotten  from  .aid  Grand  Trunk  Railway  Com-DuftuS^'irt. 

Considering  that  fraud  U  not-alloged  in  plaintiffs'  declaration  against  the  di- 

cl  L  tC   ''"''^/''''T'  "•"■"""'■'"  ''•^  '"^'«- J  *--f-  -^"»'  0    the 
TaSr  n  "~.^  "*'''1*°  "'"'^I^"'™"''  i*"nting  a„^  FubliHhing  Company     '       •   , 

«Xty.8U  dollar  and  suty-soven  cents,  before-  ^ho  said  Grand  Trunk  Railway 
Company  had  notice  of  the  plaintiffa'  exhibit  No.  one,  and  L  d.fondknts  JJ  :        ■ 

•ware  entitled  to  Jceep  what  they  had  gotten,  and  are  not  bound-to  account  f^ 
it  or  for  anything  .n  respebt  of  it.  even  supposing  plaintiffs  t<;  bo  in  the  fight  6f      _       .:^ 

named  .„  plajnt.ff-!  exhibit  No.  one,  and  that  that  exhibit  was  or  is  a  transfS        . 
valid  to  said  Wm.  Workman,  president  of  tlje  Montreal  Printing  and  PublishinR  '     ' 

Company  of  the  amount  referred  to  in  it.  '  """•""« 

Considering  that  nothing,  subtogation  clause  or  anything  else;  stipufated  in 
and  by  said  notorial  transfer  of  seventh  October,  can  prevenf  defendants  from       ' 
maintaining  their  defence  against  plaintiffs  in  this  cause.  #        ^ 

Considering,  finally,  that  plaintiff*  have  foiled  to  pro^e  that  defendant,  nrcio^  ' 

debted  to  or  liable  towards  them  as^llege3,  doth  dismi^  said  plaintiffs'  actiok  ' 
ftndanu  *"  "'  ^*'^"'  '^"''  ""^  Wothorspoon,  attorne^  for  de!" 

*      ■      x  *     ' '    *  ■  !• 

^.W.Trenholme,  for  tUpmntiff,.  "'         ^      Action  dismissed.       ^       ^  V 

Abbott,  Tait,  Wotherspoon  ,ir  Terrilt,  for  the  defendants.         . 


.         »n  '  PRIVY- COUNCIL,  1873.  - 

Osborne  House,  ICth.  January,  1873. 
Coram  -"^^  Q^^^^N^  Most  ExcEileNr  MAJEsxt,  Mr.  ^Seoretarv  Card: 

WELL,  Mr.  CuaNOELLOR  01-  TUE  EXCHEQUER,  Mr.  GoSCmEN. 


Herse  etal..  Appellants.,  and  Dufaux  eTal.,  RespondS^s 

donation  declared  that  In  default  rf*m.  hi      .?  '"  P"''!*'''/ ■»"«''  hla  death.  Andt|o 


rf' 


T^«;^™»^*r«lrc«m.t.nc«,Bhad...g.,rtghttobe,^^^  . 

.ims  was  an  appeal  from  a  judgment  rendered  by  the  Coprtof  Q.  B,  for  L.  C 
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on  tho  8lh  Juno,  1807,  and  ropoi:tod  in  tho  17th  Vol.  of  tho  L.  C.  Lllwlloport^ 
p.  240. 

The  Lordu  of  the  Judicial  Cominittco  pronounced  thoir  judgment  on  tho  llrti 
of  Deoonjbor,  1872,  M  follow!;—  % 

Vtcneni :— Sir  Jame«  W.  CoWilc,  Sir  Barnen  Poacook,  Sir  Mon'tnguo  Smith, 
Bit  Ilobort  P.  Collier. 

In  the  year  18i6  M.  Pierre  Roy,  then  of  Moiurcal,  by  a  notarial  instrument 
dated  tho  21st  of  May,  1826i,  acknowledged  and  doelurcd  that  ho  had  iimde  a 
donation  by  act  inter  viuot  of  a  certain  piocoof  land  Hituate  in  one  of  tho  suburbM 
of  Montreal,  wlioreon  fire  houHos  hid  then  been  built,  the  rest  cooiiUtijig  of 
meadow,  orchard,  and  garden  ground,  ^    , 

Tho  termi  of  this  instrument,  on  the  construction  of  TCtiich  ihe  pritioipul  ques- 
tion riiised  by  this  appeal  depends,  will  hnro  to  be  conidored  more  particularly 
hereafter.  It  is  not,  howevcf,  disputed  that  tho  donation  purported  to  be  made 
by  the  donor  to  his  sou,  MaltrO  Joseph  Boy,  his  heirs  and  assigns,  in  acknow- 
lodguioiit  and  -reward  of  services  rendered  by  him ;  that  in  dealing  with  the  bene- 
ficial enjoyment  of  tho  property  the  instrument  rfserved  tho  usufruct  to  the  do- 
nor himself  for  life,  and  afterwards  gavQ  it  to  Joseph,  also  for  life  onl^  (both 
life-intorpsis  being  expressed  to  bo  "&  titre  do  oonstitut  et  prdcaire  sa  vie  du- 
rante") ;  that  itfurthor  contained  a  provision  whoroby  any  site,  not  exceeding  forty 
feet  of  frontage  by  ninety  feet  of  depth,  on  which  Joseph  might  build  a  house, 
was  to  beoom^his  absoluto  property,  subject  to  the  stipulation  that  he  was  not 
to  sell  it  during  the  donor's  life,  and  that  the  land,  other  than  those  parts  on 
which  Joseph  should  exorcise  this  privilege",  was  oflFectuolly  given  after  his  death 
to  his  children  born  in  wedlock.  The  question  to  be  determined  in  this  cause 
arises  upon  the  construction  of  tho  provision  which  the  act  of  donation  made  in 
the  event,  which  happened,  of  Joseph  dying  without  such  children. 

Pierre  Roy,  who  seems  to  have  been  possessed  of  considerable  property 
besides  that  which  was  the  subject  of  the  donation,  dipd  on  the  16th  of  August, 
1832.  Ho  left  a  will  dated  the  15th  of  December,  1821,  and  a  codicil  dated 
the  12th  of  Docombor,  183i.  The  latter  is  moterial  only  in  thot  being  made 
after  the  donation,  it  expressly  confirmed  the  will  which  was  made  before  the 
donation.  His  legal  heirs  were  his  son  Joseph,  and  his  granddaughters  "by  a 
deceased  daughter.  The  latter  were  Madame  Grothd,  the  appellant,  and  Madame 
Pufaux,  the  mother  of  the  respondents.  Whether  a  third  granddaughter, 
Catherine,  who  is  said  to  have  died  young  and  unmarried,  was  then  alive,  docs 
not  very  clearly  appear.  She  was  alive  at  the  date  of  the  donation,  but  in  the 
argument  it  has  been  assumed  that  she  died  before  her  grandfather. 

The  will  of  Pierre  Roy  gave  to  his  son  Joseph  the  enjoyment  and  usufruct 
during  his  life  of-all  the  property,  moveable  or  immoveable,  which  the  testator 
should  leave  at  his  death;  the  absolute  interest  in  such  property  to  pass  on  the, 
"death  of  Joseph  to  his  chydrenborn  in  wedlock;  and  it  provided  that  in  default 
of  such  children  Joseph  should  have  the  power  to  dispose  of  such  property  at  his 
discretion,  and  without  being  bound  to  follow  any  rule  of  equality  or  proper- 

£0  to  be  assigned  to  them.     The  will  contained  further  provisions  to  the  effect 
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ttbat  the  iharo  of  any  granJchild  djrlng  withoai  ohUdroa  bom  in  wedlock  tboald 
go  to  herutorino  .utor,;  .nd  that  if  alUhould  die  without  children  born  in  wod- 

iT  otTd  ^''"^  ^""^  "^'"'^  ^'"  "'"  '"*'""  '*""*''^  ^  °^*"  "  ^''^''^'y 

J«K.phRoj  died  umnmrricd  in  1848.     Dy  hi.  will  dated  the  2nd  of  September 
inthotyoarhodiHf,o«ed,  without  njuking  any  eipreu  dbtinction  between  the 
three  different  clamni  of  property,  of  what  belonged  to  himself  in  hi.  own  riirhtl 
-  of  what  unquationaWy  paused  under  hl«  futhcrH  will;  and  of  the  land  which 
was  the  .ubjeet  of  the  donation  of  May,  1825.    The  latter,  with  the  exception 
of  the  Bito.  ujo^  which  lie  had  built  two  hou«e,,  he  gave  to  tho  Respondent., 
th„  children  of  Marguerite  Dufaux  (then  doceaHed).     Of  the  two  site,  and  tho 
houw.  thereon  he  gave  one  to  a  daughter  of  tho -ppellants.  alnoe  dc<;eased ;  and 
the  other  to  the  appellant  .Madame  Grothd  for.lifo,  with  remainder  to  her 
children.     Of  the  whole  mas.  of  property  dispowd  of  be  i.  said  to  have  made, 
lubjcct  to  a  few  Icgaeio.,  a  tolerably  equal  division,  according  to  iUthon  value   ' 
between  the  Oroth^.  and  tho  Dufaux.  He  vested  the  administration  o^hi.  ehUtei 
in  a  M.  Uuboi.  and  M.  Jo«ph  Dufaux  (the  father  of  tbe  respondents)  jointly, 
but  with  a  di^ction  that  if  tbo^could  not  agree  they  should  divide  the  ad- 
ministration.-Duboi.  adminiatering  that  part  of  tho  estate  which  wa.  given  to 
Madame  Oroth*  or  h«r  children,  and  Dufaux  administering  tbe  property  givoa 
to  his  children,  the  respondents,  who  were  thon  minors.     Tho  will  abo  contained 
an  express  clause  that  if  any  of  his  legatees  or  their  descendants^ould  die-' 
pute  any  of  tho  clause,  or  disposition,  of  the  will,  he  should  forfeit  jhio  right, 
under  the  will,  which  were  in  such  case  to  pass  to  the  co-legatee.  Sho  should 
respect  the  testator's  lust  wishes  and  intention.  '  X 

The  r^pondents  have,  under  this  disposition,  been  in  the  poBSOsaL  «r  enjov- 
mcnt  of  the  land  in  dispute  since  1848,  and  the  appellant  Madame  Grothd  ha. 
under  the  circumstance,  to  bo  aftorwHrds  considered,  taken  and  enjoyed  tho 
benefit,  given  by  tho  will  of  Joseph  to  her.    Neverthelc*,,  on  the  10th  of  Sep- 
tember, 1861,  she  and  her  husband  commenced  the  action,  which  ha.,  given  rise 
to  this  appea  ,  for  the  recovery  of.  ono'tnoicty  of  tho  land  included  in  tho  act  of 
donation  exclusive  of  the  portions  built  upon  by  Joseph  Roy,  with  mesne  prgfita 
and  damages.     The  ela.m,  as  stated  in  the  declaration,  is,  in  effect,  that  by  tho 
act  of  donation  ofthe  25th  of  May,  1845,  one  moiety  of  this  land  was  effectually 
assured  to  the  Appellant,  Mudume  Grothd,  us  one  of  the  legal  heir,  pf  Pierre 
Roy,  subject  t^  sueh  directions  touching  the  enjoyment  of  it  a.  ho  might  give  by 
hi.  wUl  jjhat  he  h,d  given  no  such  directions ;  and  that  tho  devise  of  the  whole 
and  by^oseph  to  tho  respondent,  was  made  without  regard  to  tho  act  of  dona- 
tion and  m  violation  of  the  appellants'  rights.     The  declaration  also  endea- 
voured to  meet,  by  anticipation,  any  defence  that  might  be  founded  on  an  alleged 
ratification  of  the  will  of  Joseph  Roy,  by  a  notarial  act  of  the  10th  of  Oetober. 
1848  by  asserting  that  if  that  act  was  signed  by  the  appellants,  which  the^ 
denied.  It  wa.  signed  by  them  in  ignorance  of  tlie  act  of  donation,  and  of  their 
rights  under  It;  that  they  claimed,  if  neces«»ry.  to  question  itn  .lluMi^y..  ,^ 
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.u-enpUuu  eu  ikuTTTM  Ihatit  ougRH^I^clared  null,  anio?  noS^ 
a.  »S"«sfc  them ;  and  no  bar  to  their  recovery  of  tho  moiety  of  tho  land  in  qui 
*  0  n  to  which  they  were  entitled  under  tho  uc't  of  donation. 
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Tli«  Mbnoa  hy  waj^  of*  Mwsjitiun  iMinin>|)toire  "  in«iiito.l  on  th«  riibt  of  JoMph 
Roy  to  <]ii|H)#c,  M  hd  hnd  dldpoMd,  „f  (ha  land  in  >|u«<*tiuii  by  hi*  will;  and 
upiMwcd  «  l«n  ymn'  pn-doription  to  tho  claim  of  the  npiK-lianu  towit  anido  tlio 
not  of  tho  lOthof  Ootobor,  183H.  Hy  a  nubiicquent  procwdinR  of  tho  IHth  of 
April,  1804,  Iho  rcMpondcnta  obtained  a  judgoV  order,  nindo  nflor  bcnriuK  both 
parUca,  giving  th.tm  liberty  to  add  to  their  pleading  allogaliouH  to  tho  pflTcot  that 
«h«4pMniiff»  hud  acctpttd  tho  lefpacy  In  their  favour  contain^)^  in  tlio  will  of  tho 
jato  Joiwidl  Hoy  j  that  they  had  tulion  poaacaaion  of  tho  property  w.  bcquoathod 
to  theni^nd  atill  onjoyod  it ;  snA  that  tht7  hnd  thereby  loat  whutover  right  they 
lulghf  hnvo  httd  to  oontoat  nny  ofihfl  di(«|><»Mition«of  th«  aaid  will. 

Tho  onuBO  waa  heard  in  firat  i^atatiou  by  Mr.  Ju,ilico  Hiuilli,  ono  of  the 
JudgoB  of  tho  Sujwirior,  Court,  who  decided  it  in  favour  of  the  prdmnit  npiHjIlant*. 
Tho  rcapont'cnta  nppoolwl  from  thia  Judgment  to  tho  Court  of  Qucou'a  Hvnoh, 
irbich  revcracd  it,  and  diauiiMod  tho  AppellonU'  auit;  ono  judge  of  that  Court, 


Mr.  Juitico  Drummoud.  diasenting.  Tho  apiwul  ia  from  the  Inat  jud>,'mont. 
From  what  boa  been  Mid  it  ia  obvioui  that  tho  tltlo  of  tho  nppollnata  deiMJoda 
upon  tim  intcrprototion  to  bo  givon  to  that  olauao  in  tlie  not  of  donation  whlefc 
doala  with  tho  property  in  tho  event  of  Joaeph  Koy  dying  without  Ihgitimnto 
children.  Tho  worda  of  tho  elauso  aro,  "  Rt  A  d<!faut  d'enfana  nda  e/  htgitimo 
niariago  <lu  dit  Maltre  Joaeph  Key,  la  propri(St<i  demeurcra  et  apparnendra  aux 
autroa  he:  i tiers  du  dit  donatour,  qui  on  jouiront  et  diapoaoront  oonlbrmdmcnt  A 
00  qu'il  en  aura  diapowS.ot  ordoDud  par  aou  toatamont  et  ordoaoanoo  do  dorni6ru 
^  volont<5. "  \      ^  ^  , 

The  ro*)rd  ahowa  that  upon  tbii  olaHwo,  taken  in  oSnnootlbn  with  tho  roat  of 
tho  instrument,  at  least  four  difforont  conatruotiona  have  been  put. 

1.  Mr.  Justice  Smith  says,"  Tho  qualification  made  by  I'ierro  Roy  in  tho  cha- 
racter of  tlie  enjoyment  of  Joficph  Roy,  til,  «'  h  titro  do  constitut  ot  do  pr<5cairo," 
clearly  points  out  that  it  was  not  tho  intention  of  Piorro  Roy  to  "  grever  "  Joseph 
Roy  with  a  substitution,  but  to  give  him  a  mcro  usufructuary  right  of  enjoy- 
ment, and  to  give  the  pro^rty  directly  to  the  children  of  Joseph  Roy,  if  ho  had 
any  at  tho  time  of  his  death,  and  in  tho  event  of  his  death  without  children, 
then,  and  in  that  case  tho  property  was  to  belong  and  go  to  ihe  other  heirs  of  the 
donor,  subject  to  the  restriction  expressed  in  tho  latter  part  of  the  donation. 
Joseph  Roy  died  without  leaving  any  issue.  By  tho  express  terms  of  tho  dona- 
tion, the  property  in  question  passed  at  once  after  his  death  to  the  hcirs-at-law 
of  Picrroi  Roy,  and  the  enjoymer^  by  Joseph  Roy  of  tho  property  during  his 
lifetime  obly  suspended  the  enjoyment  of  the  hcirs-at-law ;  but  tho  title  of  the 
property  rested  in  them  by  virtue  of  tho  donation  itself,  and  it  could  not  be 
taken  awiy  from  them,  or  their  title  in  any  way  touched,  by  tho  acts  of  either 
Pierre  or  Joseph  Roy. "  And  this  construction  is  more  fully  expressed  in  the 
"consideiations"  upon  which  tho  formal  judgment  of  the  Superior  Court  is 
founded.  ^  ^« 

.  2.  Mr.  Justice  Drummond,  the  dissentient  judge  in  th«(  Coikrt  of  Queen's 
Bench,  who  held  that  the  judgment  in  the  Superior  Court  ought  to  be  affirmed, 
construed  the  act  of  donation  as  importing  a  regular  substitution  in  favour  of 
the  children  of  Joseph  Roy,  and  in  their  default  of  the  donor's  grandchildren. 
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M Hi  other  hd«,  trMtlBK  J.H«ph  Boj  Mtl»«  Inithuu  "r,«t<»  wUh  tl..««  .ub-   ".-^•i. 

prop^tjr  by  h«  will  he  ,»„.idored  to  b.  .t  m.«t  a  right  to  "  gr^vr  "  tho  .ub,tl. 
tu.o-  with  ft.rth«r  .ub.Utut.on.,  .nd  to  no  w.y  to  Imply  a  pow.r  to  rovoko  flio 
•uU.  ution  .lt..««ther,  and  .ii.po*,  of  tho  prr.p„rty  otherwi...  The  Imimod 
Jndgo  In  thi.  .dopted  «n.^o«ourn,.i  in  the  ir.t«rprot«lion  put  upon  tho  act  of  don., 
tion  bj  M.!tro  Trateau  Xoti^  opinion  which  form,  f^  of  the  Append!,. 
3.  The  nfrprotation  puVupon  the  act  of  donation  by  the  nujority  of  the 

gravd     with.  «ld.ab,titu.i«n  In  favour  of  hi«  own  children ;  but  that  in 
daftult  of  ,„oh  children  .t  created  no  f\,rth  r  estate.,  but  reaerrcd  to  the  donor 
the  power  of  dinpo-inK  of  the  pronortjr  b^  bjija^  will ;  and  that  ikch  reacrTatiotfi 
waa  not  contrary  to  law  '  j^aka. 


hioh  haa  been  nofjaewhat 

the  offeet  thst  tbe  act  of 

legal  hein  of  tho  donor, 

the  donor  liad  power  to  im- 

of  the  will  of  l^rre  Hoy  taken 


%  The  opinion  of  Meaara.  Peltier  a 

Imigularly  introduced  by  oonaont  into  t 

donation  o|e/itBd  a  valid  dubntitutioo  in  .„ 

•ther  than  JWph,  but  Bubjtwt  to  a  conditio 

1   poao;  anil  that  the  eiFcct  of  that  condition  i^ „  „„.  „.  ,„„-  „,,_  ...^„ 

I   toother  w«  to  .voke  the  aub-titution.  ^  bring  b.ck  tb^  p^^t;  L 

goneral  aaaot-  of  I'-erre ;  and  to  make  it  capable  of  pa-ning  nni^Z  Jill 

•K    1       "Tn       «;B»'«ont.  which  hflvolHion  adjlre««cd  to  their  Lordahipaby 

ho  -ccond  or  the  th.rd  of  the  above  conHtructiona.     It  «K,ma  to  bo  now  agreed 

that  under  the  act  of  donation,  notwithatanding  the  use  of  the  words  "Atitrede 

conatitut  ot  poJca.ro,  "  Joseph  Roy  bepame  to  all  intcnU  tho  inatitute  <•  Krevrf  " 

rlVff  ^"rlr"  '■! '■"''«'"• '>J.'''-  0^  °W'dr«n:  tho  only  question  being  whit 

r  of  ^Z:  ;lT^""'"""*  "'":*''"""•     0°  "»»  P«'"».  vil,  Joaeph>  charac- 

Tr!L  r^'u  .^"  f*'^";  •""«  '»  "'™0"t  ido^ti""!  with  that  stated  by  l>othier 

,  (Tra.uJ  dee  SubaUtutions,  Set,.  Itl,  Art  1)  to  have  been  decided  in  1719. 

■     ia  Jl.'"    T'f !  ""  "'""  '"  *^'  ^"^  '"''*«''~  »P«°  »»>«  construction  of  the  * 

la  trumcnt  what  intention  the -donor  has  o^prossod  in  the  olausJU^estion    " 
wUlHjjUoonridoring^^ 

^  The  contention  ifihe  Appellanta  is ^at  therms  «  autres hdritiers  "iniportt' 
certain  jer*on«,  de»^gnat<,  viz.,  thelogaV  heirs  of  tUb  donor,  other  than  JoS 

«ng  that  the  donor  reserved  to  himself  the  power  of  qualifying  by  bi«U  wUl 
the  enjoyment  of  tho  property  by  his  substitutes,  to  the  extent  evin  of  makrn J 
^e.«grev.a'' withftirtheraubatitutions..  This' construcU^n  thlfol  "S 
an  intention  .n  the  donor  ^  reserve  to  some  extent  a  te-toa,;ta.y  Iw  ^vS 
tt.e  subject  of  the  gift ;  and  prima  /acie  it  seem,  more  probaWeThJ^tfheT  ^ 

r!f  7u^  T""  "  ""  ^'  '""'^  "«''«  ^^  ^Woh  enabled  ht»  to-eM  t^ 
Msof  his  bounty  as  well  us  to  qualify  .nd  control  their  enjoylnt  of  ^  D^ 

Mtliia  "-ia»  nntiMi  hriiitftgwr-w-rr-KT— j  rr^— -«- ;■ .  ■  -^. -.    o  "■■  v*   mat   i,ng     ^ 
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snrily  import  the  legal  heirs  of  the  donor  other  than  Joseph  and  his  issae  to  b<i 
aBcertnined  at  his  death,  even  if  they  did  not  import  the  persons  who  were  such 
ptesfumptive  hpirs  at  the  date  of  the  gift.  ^  But  it  is  to  be  observed  that,  owmg 
probably  in  a  great  measure  to  the  fact  that  the  Statute  Law  of  Lower  Canada  ' 
has  engrafted  on  the  old  French  law  an  unlimited  power  of  disposition  by  will, 
the  word  "  ht^ritiers  ",  has  ther§  acquired  a  signification  wider  than  and  differing 
from  that  which  it  would  obtain  in  France.  '  The  597th  Article  X)f  Ae  Civil 
Code  of  Lower  Canada,  after  defining  abintestate  succession  and  testamentary 
succession,  says,  "The  former  takes  placid  only  in  default  of  the  latter;"  and" 
again,,  the  persons  on  whom  either  of  these  succession's  devolves  is  called  heir 
C^est  ddsignd  sous  leno^d'hdritier'*).    It  Allows  from  this,  Ist,  Uiat  it  was* 
eoiapetent  to  Pierre  Roy  at  any  timp  during  hi.s  life,  after  the  execution  of  the 
act  of  donation,  to  deprive  his  grandchildren  of  the  character  of  "  h<5ritiers  "  in 
the  proper  sense  of  the  term.;  and  that,  in  >i:^b  oai^,  if  they  took  the  subject  of 
^the  donation  by  a  valid  substitution  they  trAuld  take  it  only  because  they  were 
presumptive  heirs,  or  haredes  vivenHa  at, the  date  of  the  act;  and  2ndly,  that 
'when  using  the  term  ^''autreshtSritiers  "  he  may  have  meant  the  persons  whom 
by  his  last  will  he  shoiUd  constitute  his^  heirs,  or,  in  ipther  words,  that'  he  may 
have  intended  to  reserve  to  himself  tjie'powisr  not  only  j^f  qiiatifying  the  enjoy- 
ment of  the  persons  who  were  to  take  in  dfifault  of  Joseph  and  his  issue,  but  of 
declaring  who  those  persons  wero  to  be.    Their  Lordships  agree  with  Chief  Jus-  , 
tice  Meredith  in  thinking  that'this  latjtcr  construction  is  the  true  one,  and  that 
it  is  supported  by  other  parts  of  tlie  a'ot  of  donation,  particularly  by  that  which 
'declares  the  donor's  reason  for  making  it  to  be. his  desire  to  acknowledge  and 
reward  the  essential  services  rendered  to  him  by  his  son;  a  desire. accomplished 
by  an  irrevocable  gift  in  favottr- of  Joseph  and  his  is^ue."    Tbey  also  agree  with 
•that  learned  judge  in  thinking  that.soine  further  confirmation  of  this  eonstruc- 
tiSftj^  afforded  by  the  provisions  of  fhq  then  existing  will,  which  it  may  be  pre- 
sumed, the  dpnor  had  in  hJs  mind  when  he  executed  the  act  of  donation — a  will 
which  he  afterwards  confirmed  by  his  codicil,  and^timdte)y  left;  as  the  final  eX-',  * 
pression  of  his  tvishes  touching  the  disposal  of  his-  estate. 
^  It  is,  however,  contended  tbht  the  intentiqa  thus  .»ttributed  to  the-  don^f  is 
inconsistent  with  the  law  of  Lower  Gq.nada  touching  donations, by  .act«lit,t«<ej- 
vivos ;  and  the  majority  of  the  Cour.t]<i£^Queen'8  B^nch  was  in  emr  in  holding 
that  the  power,  which  it  supposed  the  donor  ha'l  reserved,  was  One  which  he  could 
lawfully  reserve,  and  one  wh\ch,  in  tho  events  that  happened,  he  had  effectually 
exercised.     These  propositions  arc  now  to,  be  eonsiden^.         ''.  "      ,/ 

It  has  been  >assumed  ttiat  the  effect  of  the  act  of  danaiion  was  to  create  a  Jlou- 
ciary  substitution  ("  fidei-^ommissaria  sttbstitutio  "),  whibh  compJetely  satisfies 
the  definition  of  such  a  disposition  given  %  Thevenot  d'E^aule  de  Savign'/  in 
chapter  i,  sec.  2.  of  Ijis^ treatise;  inasmuch  as  by  ii  Pierre  Roy  passed  the 
absblute-  property  in  th6  subject. Of  the  gift  to  Joseph,  who  took  Some  beneficial 
interest  therein,  but  bcoSme  "  grev<5 ','  with  the  obligation  to  transmit  oi^is  death 
the  thing  given  to  thiri  persons,  viz.,  hia  chifdren.  >  Ai\d^  such  a  diqioBition, 
being  made  by^ct  in^er  »tj«)«,  mast  be  taken  toTw  subjecC^to  the  general  rule  ^ 
of  irrevocability  which  is  expfesfe4  in  the  old  Coutumes^y  the  words  "  doilner 


N  A 


% 


PRIVY  COUNCIL,  1873. 


158 


ot  reteoir  ne  vaut."    Agaia  for  the  trial  of  the  question  now  unrder  oonaideratioQ  ^^"L*i  *'■' 
it  must  Airiher  be  assumed  that  the  "  fidei-oommissnm "  iu  question  is  ^bat,  Dvmz  etal, 
ThoTcnot  (chapters  zvii  and  xviii)  terms  "  simple"  and  not  "  gtaduel,  "  t.  r., 
that:  It  extends  only  to  one  and  not  to  several  and  successive  classes  of  substituteip, 
the  disputed  clause  being  only  the  reservation  of  a  right  to  the  donor,  and  tha. 

question  bei;ig  the  lawfulness  of  sueh  a  reservation'  '  fif  •  -^ 

•->  I- 

Their  Lordships  are  of  opinion  thal^  for  the  law  which  obtains  in  Lower  Can- 
ada they  ought  to  look,  in  the  first  insta|ioe;  to  ((le^E^ivilCodeof  that  Province, 
vhicby  though  enacted  aft«r  the  oomitaenoemeDt  at  thb  action,  is  admitted  to 
be,  when  the  contrary  is  not  'expressed,  declaratory  only  of  the  law  as  i|a>w- 
<  viously  existed.  And  if  tfais  be  s«,'  it  follows  ;th(tt  this  works  of  learned  l^ch 
;  aothors,  whether  Written  before  or  after  the  proifiulgntionof  the  Code  Napokon, 
are  useftd  i)Bly  in  so  far  as  they  explain  what  maj?  be  ambiguous  "or  doubtful  in 
the  Oai^adian  Code.-   They  cannot  control  i|^  plain 'fetter  or  express  provisions. 

-  The  755th..Article  of  the  Code  says,  "  Gift  "in<eAii;(M  is  an  ao|  bj  which  the, 
"  donor  divests  himself,  by  gratuitous  title,  of  the  ownership  of  a  thing  in  favour 
of  Jhfi  donee,  whose  acceptance  is  requisite,  apd  rtsoders  the  eontract  perfect. 
This  acoopt^ce  mafces  it  irrevooq,Jbie,  iaving  the  oases  proi^ided  for  by  law,  i>r  a 
valid  resolutive  condUiotii"  AiTileleB  811  to  816  explain  what  are  Ihe  cases  jpro*^ 
vided  fdr  by  law;' but  none  of  them  arOfliajierial  to'the  present  que^itiou,  jinless 
it  bo  the  final  clause  of  Article  816,  which  says,  "  The  stipulation  of  all  other 
resolutive  conditions,  when  legally  made,  has  the  same  efieot  in  gifts  as  in  other 
contracts.'?.  Again,  Article  779  sayj,  "A  donor  may  stipulate  for  the  right  of 
taking  back  ^'le  droit  de  retour  "■)  the^  thing  given,  in  the  event  of  the  doa^e 
alone,  or  of  the  donee  and  his  descendants,  dying  beibrehjin.  'A  resolutive  con- 
dition majf,  in  all  cam,  be  ipipuUited,  either  in  favour  of  the  donor  ot>  of  third ' 
persont."  Article  782  sayB,  "It  may  be  stipulated  that  a  gift  i»«cr  vivos  shall 
be  suspended,  revoked,  Oif  reduced,  und«!r  condition?  which  do  not  depend  solely 
upott  the  will  of  tb^  donor/'  And  Article  7i3^ays,  "  AM  gUU^htfr  vivos  sti~ 
puhtted  to  be  reversiUe  at  the  mere  will  of  the  donor  are 'void."  It  is  obvious 
that  the  law  thus  declared,  however  closely  it  miiy  oori^spond  with  the  ancieBt  law 
of  Prance,  as  contained  in  thfe  Coutume  de^Paris,  difiers  materially  from  the  law 
•as  it  exists  under  the  Code  Napddon.  The  latter  prohibits  pubstitutiobs  alto- 
together,  and  avoids  the  instrumeat  which  attempts  to  create  ope,  but  retains  the 
principle  of  the  irrevocability  of  a  gift  by  an  act  inter  vivos,  subject  only  to  a 
."  droit  de  retour,"  which  it  thus  limits  and  defines:*^"  Le  donateur'pourra  sti- 
puler  le  droit  de  retour  dea  objets  donn^^  soit  pour  In  cas  du  prdkdc^  du  dona- 
taire  seul,  soit  pour  le  c.as  du  pr^d^oSs  du  donataire  et  de  ses  descendans.  Ce 
droit  ne  ponrra  6tre  stipul<5  qu*au  profit  du  donateur  seul."  (See  Code  Civil, 
Articles  894, '896,  951.)  Nothing  is  siafidin  these  Artictes  of  any  resolutive 
Condition  other  than  this  limited  "droit  de  retour.^"      " '     iii    u  ■  <    1  .  ^ 

A  resolutive  condition  (a  term  which  comprehends  tlie  „"  droit  de  retour;" 
boweyer  limited)  is  thus  defined  by  Dallos  (Repertoire  de  J  uAsprudence;.  Ajrti'- 
cle  1740)  :    "  II  y  a  condition  r^solutoirtf/ en  m^ti^re  de  dorifttions)  lorsque  la 
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profit  du  donataire,  mais  sous  la  clause  ^ic,  li  tel  dvdnement  incertain  Arrive,  la 
donation  pjendra  fin,  et  que  les  ohoses  soront  remises  au  mfime  dtat  que  s'il  n'y 
avAit  pas  ea  donation,     Lc  donateur,  qui  <5tait  maitro  de  ne  point  donnet  da 
tout,  peut  tfvidemment  ne  donnor  quo  sous cette  modalitd.    JWs  quel  sera  I'efiet 
-  do  I'accomplissemenl  de  la  condition  risolutoire?    On  vient  dedire  qu'ellene 
suspend  point  la  realisation  de  la  donation  :  ainsile  donataif e  acquiert,  dis  i  pr,S.  ° 
^sent  la-propri^US  meme  des  biens.     Mais  lots  de  raccomplissement  de  la  condi- 
tion,  la  donation  sera  r^solue,  c'cst-itdiw  que  lo  donataire  cessera  d'CtreWn- # 
f^tairo  dcs  bicns  qui  lui  ont  6t6  dt)fan<5s  et  livrfe."     '    ,         "  f '   '- 

It  is  oWious  from  this  passage  that  when  a  resolutive  condition  takes  effect  it 
operates  as  a  Tcvocation  o|  the  gift,  jund  divots  the  dShee  of  the  property  in 
the    su^cct    of  the  gift  which  the  act  of   donation   -had   conferred  u^    * 
him.^  If,   thdl,  It  was  competent  to  Pierre  Roy  by  £he  law  of  Canada  to 
^  stipulate  by  way  of .  resolutive  condition  ■  that,  i„  the  event  of  his  son  dyin^ 
without  lawful  issue,  the  property  should  -pass  as  he  might  direct  by  will,  there^ 
can  be  no  difficulty  as  to  the  modus  operandi  6f  the  condition  when  it  took  effect 
The  proprietary  right  in.  this  |and  thereupon  ceased  to  be  in  Joseph  Roy  or  his 
heirs  :  it  fell  again  within  the  dominion  of  Pierre,  and  became  capable  of  pass- 
ing with  the  rest  of  £is  estate  under  hi9  will. 

Let  us  noTf  try  the  legality  of  the  supposed  condition  by  the  Articles  of  the 
Canadian  Code.     It  does  not  sin  against  the  principle  of  irrevocability,  because 
Its  accomphshment  does  not  depend  solely  on  the  donor,  but  on  the  happening  of 
an_event  over  which  he  had.no  control,  viz..  the  death  of  Joseph  without  issue. 
If  It  be  objected  that  it  is  not  strictly  a  "droit  de  retour  "within  the  meaninR 
of  the  first  clause^  of  Article  779.  because  the  event  6n  which  it  i^ds  is  not 
that  of  the  donee  and  his  descendants  dying  before  the  donor ;  the  answer  is  that  it 
may  nevertheless  be  «  a  valid  resol,jtive  condition,"  witl^n  the  meaning  of  the 
latter  clause  of  that  section,  which  says  that  a  resolutive  condition  may  be  sti- 
pulated either  in  favour  of  the  donor  alone,  or  of  third  persons.     On  the  letter 
«of  the  Code  the  supposed  condition  seems  to  be  a  valid  one.     It  has,  however 
been  strenuously  argued  on  Mialf  of  the  appellants  that  theillegaUty  of  such  a 
condition  IS  established  by  the  authority  of  writers  like  Demolombe  apd  Troplong, 
whp  though  they  are  profes^ly  only  commenting  on  the  Code  Napoleon,  inci- 
dentally state  what  was  the  ancient  law  of  France  on  this  subject.    .Their  Lord- 
ships desire  to  say  nothing  |^t  iuay  seem  to  derogate  from  the  authority  of  these 
eminent  jurists.     It  is,  however,  obvious.that  the  works  cited  do  not  profess  to 
be  a  comprete  or  authoritative  exposition  of  the  old  law ;  and  that  if  they  were, 
It  t^ould  not  follow  that  the  law  of  Lower^  Canada,  during  the  long  period  thai 
has  elapsed  since  the  separation  of  that  province  fron^  France,  has  not  more  or 
less  departed  from  the  stricter  rules  which  even  before  the  Code  Napoldon  may 
have  obtained  in  France.     However,  their  Lordships  are  not  satis%d  that  these 
writers  are  so  adverse  to  the  contention  of  the  respondents  as  thefteive  been 
represented  to  be.    Both  sides  have  .appealed  to  M.  Troplong's  commentary^ 
the  95l8t  Article  of  the  CivU  Code,  vol.  ii,  paragraph  1261  to  1269.  ■TKe 
Article  is  that  which  restricts  the  >' dmit  A.  r.fn„,  "  „;fK;»  .),.  v.^u.^^„- 
mentioned:^5nd  the  general  object  of  the  learned  comn^entator  is  to  show  that 
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.      particular  provisions  may  fairly  be  construed  to  be  resen-ations  of  a  "  droit  4e  "«»*»«*'•»•* 
retour"  rather  than  substitutions ;  the  consequence  being  that  in  the  former  case  d«"»'x  et  lU. 
Ae  rweryation,  if  within  the  limits  prescribed  by  the  Code,  will  bo  operative; 
a^d,  If  beyond^ose  limits,  will  be  simply  lucrative:  whereat  such  provisions, 
If  construed  al'iiibstitutions,  would  vitiate  the  whole  disposition.  He  apjilies  this 
.,        i^asomng  to  a  stipulation  for  a  "droit,  do  retour"  to  the  donor  or  his  heirs 
/'-/cirguitJi^'that  it  was  not  because  the  latter  was  really  a  substitution,  but  bfoaus^ 
Its  consequences  were  similar  to  those  of  a  substitution;  that  the  Code  Natioldon 
limited  the  benefit  of  a  "  droit  de  retour  "  to  the  person  of  tho%)nor,  excluding 
,'      .*»>?>«»"•     And  he  fully  admits  that  by  %  ancient  law  such  a  reservation  would 
/       have  been  valid,  and  that,  if  the  donor  happened  to  die  before  it  took  eflFect  his 
heirs  might  have  claimed  the  benefit  of  it     Ho  says,    •'  There  will  always  be 
this  essential  diflFerenee  bctwen  the  '  droit  do  retour'  ariifta  substitutioli,  that  in 
the  former  ease  the  heir  comes  forward  as  the  representative  of^ho  donor  and  as 
exercising  a  right  which  would  have  come  to  him  by  reversion  if  an  exceptional 
law  had  not  deprived  him  of  it  J  whereas  the  substitute  is  only  a  third  person 
,  wha  18  so  far  from  exercising  any  righ^  o^  the  donorthat  the  latter,  in  making  an 
institution  and  substitution,  has  shown  that  he  does  not  wish  to  retain  any  of 
hrs  ri-hts,  but  that  he  abandons  themtoll."  go  adds,  "  En  un  mot.  dans  le  droit 
de  retour,  stipuld  mCme  au  profit  des  hdr^«rs,  la  chos^  donn«Se  remonte  vers  sa 
source;  dans  la  substitutiop,  elle  s'en  dloigne  j^dans  I'un  elle  est  censde  rentrer 
dans  la  succe8?ion  du  ddnateur  ddfunt,  commesi  Jllen'en  fftt  jamais  sortie;  dans 
I'autre,  elle  passe  dans  un  patrimoine  Stranger."    Troplong,  therefore,  must  be 
admitted  as  an  authority  in  favour  #f  the  pr^lition  that  a  stipulation  for* 
''  droit  de  retour  "  to  the  donor  or  his  heirs  was  permitted  by  the  ancient  French 
law.  He  no  doubt  afterwards  comes  to  the  conclusion^Saiat  where  the  stipulation 
IS  for  a  "  droit  de  retour  "  for  the  benefit  only  of  a  third  perso^ether  heir  o* 
not,  and  without  mention  of  the  donor,  the  fltipulatiwi  is  either  ^together  in- 
^  valid,  or  can  take  cficct  only  as  a'substitution  ;  "  ledo»ateur  n'dtant  pas  du  tout 
•    dans  la  stipulation  do  i-ctour."     But  on  this  it  is  to  be  observed  that  if  the  sti- 
.pulation  really  im;)orts  the  reservation  of  a  p4?er  to  thodoti|lon  the  happening 
of  a  certain  contmgency  to  dispose  of  the  property  by  his, will,  it  is' in  substance 
a    droitde  rctonr  "  to  him  and  his  tc^stamenta^' heirs,,  although  he  is  not  ex- 
pressly  named  in  the  condition  ;.tts  efi-eel  being  to  bring  back  th^reperty  into 
his  succession  as  if  it  had  never  gone  out  of  it.     And  %o  objection  ^founded  on 
,  the  mere  letter  of  tile  stipulation,  viz.,  that  it  does  not  in  terms  Mention  the  d* 
,noi^  can  hai:dly  prevail  against  the  words  of  the  779th  Article  WPthe.Canadiaa 
Ude  which  says,  "A  resolutive  condition  may  in  all  ceases  be  stipulated  either 
In  favour  of  the  donor  alone  or  of  a  "third  person,"  •  -  -     .   4> 

_Their  Lordships  having  to  deal  with  an  instrument,  as  to  the  constructioji  and"  • 
'  effect  of  which  there  has  been  so  much  difference  of  opinion  amongst  those  con- 
vacant  with  such  dispositions,  and  with  the  law  to  be  applied  to  them,  have 
naturaUy  felt  considerable  doubt  in  this  casg.  But  the  conclusion  <o  which  they 
have  come  is  that  the  construction  put  npnn  thft  diHpntodclauac-by4h<Ma6jo>%. 
ot  the  Court  of  Queen's' Bench  is  correct  j  and  that  there  is  nothing  in  the 
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law  of  Lower  Canada  iwhioh  is  wpugnaDt  to  that  oogstruiStion.joi'  to  the  efllect 
given  to  it.  '■  ;,■■-'„'.'.:,■;.,     .■■    'i      •'    "^  ' 

They  may  further  ohservo  that  even  if  the  appeljl^ofe  Jmd  ln«jdeeaedin  Bhowing 
that  the  reserv^iob  implied  in  the  consttactiSn  pul  upon  the  clause  by  the  judg-' 
mont  of  the  Court  of  Quccn'a  Bench  was  tinlawfal,  they  would  not  therebi  have 
established  their  right  to  recover  in  this  case.  To  establish  their  title  they 
must  show  that  the  clause  constituted  a  valid  andflrrevocable  substitution  intheip 
favour.  That  conseqtfenoe  does  not  necessarily  tbUojf, because  the  clause  was 
not  a  valid  resolutive  condition,  or  even  because  it  was  not  a  resolutive  condition 
at  all.  The  argument  for  the  appellants  assumed  that  the  words  might  import 
the  reser^tion  of  »  power  to  the  donor  to  <^  ^ever  "  the  subptitutos  with  further 
substittttions.  Hetfce,  if  he  did  not  intend-to  create,  anddid^ot  create,  an  irre- 
vocable substitution  in  favour  of  the  other"  heirg,  the  clause  may^Vell  be  tak»n  to 
reserve  a  p«wer,  whidb  has  not  been  duly  exercised,  to' "  grever  "  the  institute 
Joseph  Roy  with  further  substitutions.  J^But  ^hat  would.be  the  effect  of  hold- 
ing either  that  the  con'ditioa  was  altogether  void,  or  that  it  reMrved  a  power  to 
create  new  substitutions  In  succession  to  th'e  first,  which 'had  not  been  exercised. 
The  effect  would  obviously  bo  that  there  was  not  Valid  subutitution  after  that  in 
favour  of  Joseph's  children ;  and  that  on;the  failure  of  thfit,  the  property  became 
absolutely  his,  Md  capatle.pf  passing  under  his  will.  On  this  view  of  the  case 
it  would  be  only  necessary  to  qualify  the  grounds  of  the  judgment,  whicL^ould 
have  to  remain  a  judgment  for  the  dismissal  "of  the  appellants'  suit..  '  Their 
Lordships,  however,  have  already  intimated  their  opinion  that  the  judgment,  as 
it  now  stands,  ought  to  MS  affirmed.  .       * 

This  being  TO,  it  is  unnecessary  fpr  them  to  decidothe  question  of  ratification, 
and  they  abstain  the  more  wjillingly  from  the  consideration  of  that  question,  be- 
cause t^  have  not  the  benefit  of  the  jijdgment  of  the  Court  of  Queen's  Bench 
upon  it.  They  may,  however,  observe  that  whatever  might  have  been  th|eir 
opinion  as  to  the  effect  of  the  act  of  the  10th  of  October,  184S,  they  would  have 
felt  considerable  difficulty  in  holding  that  there  had  not  been  «  acceptation 
tacite  "  by  reason  of  the  receipt  of  the  rents  of  the  pro^rty  bequeathed  Ijy 
^jg^oseph  Roy  to  Madame  Grothd^  and  in  distinguishing  this  case  from  that  of 
Roy  V.  Gagnon  (3  Lower  Canada  Reports).  Nor,  as  at  present  advised,  me 
they  satisfied  that  Mr.  J\j8tice  Smith  was  warranted  in  treating  the  amendment 
in  the  pleadings  which  had  been  made  under  a  judge's  order,  pronounced  after 
hearing  both  parties,  as  "  utterly  irregular  and  insufficient  to  put  the  plaintiffs 
to  answer. "  .  -^  ^ 

Their  Lordships  will  humbly  advise  Her  Maksty  to  affirm  the  Decree  under 
appeal,  and  to  dismiss  this  appeal  with~«osts,  "^ 

The  Report  of  their  Lordships  was  approved  of,  as  follows :  — 

"  Hee  Majesty  having.taken  the  said  Report  mto  consideratio/i  was  pleased, 
by  and  with  the  advice  of  Hes  Privy  Council,  to  approve  thereof,  and  to  order,  as 
it  is  hereby  ordered,  that  the  said  Decree  or  Judgment  of  the  Court  of  Queen's 
Bench,  (Appeal  side,)  for  tower  C&nada,  of  the  8th  June,  1867,  be  and  the 
same  is  hereby  affirmed  and  this  appeal  dismissed,  withi  three  hundred  and  forty- 
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the  Dominion  qf  Canada,  th6  Xiicuteuant  Govoi^or'or  Commander  in  Chief,  for  HerwrtiJ., 
the  time  being,  and  all  othof  persons  whom, it  ibay  concern,  are  to  take  nojioe  Dufouxut*). 
and  gov<Srn  themselvesjicoordingly."  ^'         '        «  ',  , 

'    ,   .  '    JbSgnient  oE  the  Q.  B. .  confirmed. 

!!•  Matlhewa,  Q.  C,,  J.  WeBllaJee,  J5('.  ZfarrMtriZ,  for  appellants. 


Hon.  A.  A.  Dorie*,   Q.  C„   C.  R.  Freeling,  for  f espondents 
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■t.fjsaz.—  Vo.  Xple  d'apris  rart\l 
i'.,!     32,  le  m^dccinest  cru  i 
,%r'    reclame  en  Juatloo  et  < 
2o.  Qoe  la  loi  telle  qiie  < 
11  lui  8nfflt4[«i>  proityer  1 
m^deoln.  ^^ 
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JK)NTREAL,  10  MARS  1873; 

ft         __: 

:  Coram  TobbanCe,  J^  , 

No.  422.  ' 

Bqrcelo  vs.  Lebeau. 
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du  Code  Civil,  tel  qn'amcndf  par  I'Acte  provlpciaL82  Vlo.  db; 
serment,  qnapt  i  la  nature  et  la  durdo  des  soins  poor  toni  cc  qu'il  ^ 

pas'.prcecrit.  "  *. 

ifue  digpongelem^dectDdcprouvoriardquigitionde  teaeerriecs ; 

Aide  lanaturcet  la  durdo  et  d'cnjostiflcr  la  valcor,  par  un  autre 


'  3o.  Que  partout,  11  y  a  eh  sa^veur  prdtomption  que  ('11  a  donn6  dessoins,  c'estqu'il  en  a  6t6 
rcquis  ou  qu'on  a  pbrmia  on  SQalTert  q#ll  en  donnit.' 


->.  .  L^demandeur,  qui  estm^edg;  a  rdclam6  par  son  action,  le  priz  des  soins  par 
Ini  prodi^^a  au  defendeUr  et  ii  ta  fan)iUe>  dcpais  le  14^vrier  1867,  jusqu'aa  4 
juilletl870.  .      '  '         ,        .  -  '/^ 

Le  defendeur  a  plaidd  que  le  compte  da  demandeur^  moins  le  dernier  iten;k 
($1.25),  (Stait  present  lors  d^el' institution ^o  I'actioa ;  quant  au  dernier  item,  il 
s'est  contents  de  le  liier.  >  'W',  * 

Le  demandeur  a  rdpondu  sp<5oialeiaent  quo  le  ddfendeur  ne  pouvait  ilivo- 
quer  la  prescription,  parce  qu'il  y  a  eu  continuation  de  services  et  reconnaissance 
\  de  la  dette  r^amSe  :  ce  qu'il  a  en  .vain  ( ssav^'de  prouver  par  l^^fendeur.  /  '     ]j 

II  nev^-e^tait  done  plus  au  de^'ndeur  poiilBilviter.  Ic  rejet  dc  son  actiop/ qu'ii 
prouver  le  dernier  item  (la  son  compte,  le«eul  qui  ne  fut  pas  encore  pirescrit; 

It  fut  en  effetasserme'tit«S  comtne  t^moin,  prouva-lanH^ture  et  la  dur^e  des  soins 
en  question  et  ajputa  qil'il  avait  6t6  rcquis  de  les  donoMmir  le  d<^fetfdeulr  lui- 
mSme.     Quant  &  la  va]eur,lQ  3<Sfcndeur  declara  Cour  iraante,  n'cn  pas  efager   ■ 
d'autre  preuve."  :  , «  ^^  ' 

J.  Duhamel,  pour  le  d«^fendour,  pr^nd  que  la  prouveoffert$p^le  demandeur 
est  insuffisante  et  ill<Sgale<     La  loi  ne  lui  pcrmet  de  prouver  la  nature  et  la  durde 
de  ses  soins,  que  lorsqu'ils  ont  6t4  requis.    Dans  le  cas  actuel,  le  deman.deur  n'a' 
prctuvd  aucune  requisition  et  le  ddfcndeur  viant  de  jurer  qu'il  n'a  jamais  rcquis 
lei^  servib^  en  q^tion  etqUe  le  demandeur  n'a  donnd  aucun  soin  dans  sa  _ 
'  famille,  depuia  le  14  f^vrier  1867  j  ruction  est  6yidemment  mal  fondfe  et  doit 
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6tre  renvoyde. 

J.  G.  D' Amour,  pour  le  demandeur,  .soutieht  au  eontraire,  "que  1a  preuve  de  1*' 
requisition  des  soins  donnds^parun  oiedccin,  n'etft.paiQ.  necess;iire;  ia  loi  a  r^gl^, 
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„.         laquestS^'uni  moniiiro  pdrcmptoiroLen  ddorttant  que  lo  mddecii 
mo  proiWfir  k  tiatum  et  la  AnrAn  iU  */»  L^: '  i 


I«t)«tii. 


j;  ido  proiWf  r  1ft  tjatum  et  la  durdo  de  tosiErvices. 
V^  I     Si  lijoi  telle  quticonguo  signfeqeLe  choao,  o'ost  que  le  %4 
-  l"'"'' "'^?!"  ^'"'  ««'^'<^  <^«  t«»o  ditoiloUtaro,  est  dispenstf^de  pro 
a.  f  «5td  rc^tt&  J  la  pr^uvo  |»  Boinsmpn^  etdo  la  nature  ol.du4, 

;  i  .226?"?'"*^'^ !" '^♦»"t;««  Uy a|i8qu^euve 


-  ^V  ;  ; p^^^P*^^  «n  fiiveut|lu'm<5dccin,|ue  a'  1  a  dm^Mn  ma%kek  <vi1i^a6tS  ' 


■K- 


fiw  pluf  >^doii,a|deur  qu'il  Pf^l  ^''1«'«^8  sert«*8  par  |i.jiutre 

Wwt.qu'il^^<5t<S^P^ 

i^MT  et  BufBda^Cc  ctiil  i 
I  do  81.2ai,  non  prpscritc 


'"  ^  Pf^tHll  ^*'™TO"»  'e^w^s  par  to 

otto  |+e#*t.qu'ilW<5t<Sdis^ 


10  WjriSSP  et  sufBsalfyic  e 
.    ,--   non  prpscritc.  a™     i,rw  ^      m 
imandeiBj^Undam'no  ,lfo*d<?%d^ft  |i|j^ 


llttdciirl 
ur  le  ddfendbur. 


l>ii^i!^aul*B  ISOc'tbbrc  1869,  dws  la 

jJ.^hS'laa!  ',         '  \    ■<■       '  ■:■■ 
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^  MOKT^Ki^  22  JUNE, 
,i  I  Ctrrtiw  TqitBANqjE,  i\ 

■J* 'j)&i.::ia66.  "■> ' 


■;  .|*i    ;     '  il^^r  v8.B6mcoi8,.&  ifiktiit?  et  aL  mis.cn;<!au8e;  '  ^     : 
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^.r^  ^^'^ZTV^ °  "'•' « Ple«VhIch'^, goo^« part,  and  bL in  pa^t.  shouldS^^oUHl. 
^,    '     V  -trT^f^  •.'*>'''''Hu-y  guardian  cannot  claim  foos.  \  V    ..     -    H  '  V*^  W 

; .  ^|PB  GtmiA?*,    This  case  is  befbr«  thelCoOrlPon  al  answer  in  Uwitji  the  an- 
..^Wad^l^emw  e,*ca««c  Holland&al.,  toa  rulelkkeniponthd^ 
^ «nt  t9  prMuetf  certain  property  of  whieh  they  hadWen  app9inted  voluntary 
Ijg^raians      rhemw  c;,„caM,e  answered  in  writing  to  ihe  rule,  that  they  were 
t^dy  to  deliver  the  property  'f  upon  payment  ^  them  Vi"  the  costs' 
incurred  by  them  in  and  dbout  the  gH|ardfanshYp  ofsalicoal,  and 
guardvins  thereof,  apiounting  in  all  up  to  %  date  hcJreot  to  the 

98  aetailed  in  the  statementjFaccount,  hereunto  annexej  -^' 
-  iforni  purt  hereof."     '         ■ '""^ 

T^e  defendaot  has  aetajBBRo  thisinswer  od  the  grOu 
cause  aa  gardiem  volontaiWmjid  not  makeAuch  claim  fl 
There  iVno  doubt  that  the  Toluntary  guaiffanH  hOTe-aa 


Msi^chie,  Morrit 

r^ii^^DouRnll  vt. 
Eeport^  2nd  I'art,  p.  f 
"If*  plea  profoas  In  iti 
only  »  par),  tho  'Whole 
rouraoii  to  dumur  gcE 
bid  roFt4  whole." 
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pensation  |||services  against  the  defendant  naming  them.     The 
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belief  rested  on 
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2.  That  It  it  Bul 
masterofaghii 
thisia  done  by 

3.  That  in  tho 
waa  entitled  to 
i.  That,  thougl 
dfSdaVit  states 
Court, will  undc 

This  was  a  pctil 
vit.,- 

> '  The  plaintiff's  a 
district  of  Mon'trea 
treal,  is  personally 
the  price  an^  value 
of  said  bags  by  fa! 
hired  to  anotJpr  p: 
by  his  cartel"* for  < 
del,"  alw  in  the  po 


said  carters  that  at 
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Itary  and  gratuitous,  and  JouRso  in  his  coinnioutary  on  tho  ordonnanoo,  (lo  MOT, 

!tll 


rrftrtait 


W^ 


V3. 


K 


um«r 

ason  H|(;cp8  such  a  guardian  to  a  lUjmiltiirfi.     Tit.  XIX".     On  the     "^ju'^f*''* 

;"thc  guardians  have  a  right  to  be  rc-iniburscd  their  necessary  expenses.  w<>"»n<i  ot*!- 
Tho  answer  of  tho  guardians  is  thcrofure  in  part  bad,  and  in  part 
i^d^ics  not  fully  onHwcr.tho  rulo,  and  tho  conclusion  demanding 

i  ndt  legally  flow  from  the  premisci,  it  is  dismissed  with  coMts,  the .  . 

8  on  *bause  to  bo  allowed  3  days  to  put  in  another  answer,  if 
jiliduld  b^^  jfviscd  to  do  so,  claiming  thcir'cxpcnso!!,  but  not  any  fees. 

>     ■  »j>t  jg,|         '  '•      .  Demurrer  niui^j 

■C-!fW>^^W^'  «t''  Du'jox,  for  dofondiint. 
tchie,  Morrill  <t''  Raid,  foi;  llfjllun Js. 

nil^OouRnll  VI.  Morgan,  S^.C.  aoth  DcocmtM^r,  18C8,  (Day,  Smith,  fc  Mondclot,  Juatioor,)  LaMr^ 
Eeportdf  2nd  I'art,  p,  8  ;  ahio  Cbitly,  ploading,  p.  ijai,  and  Htvphona,  pleadlDg,  p.  313.  Chltty  asys  : 
"If*  plea  proforn  In  ita  oommoncentfint  to  anawor  tho  ithglo  Muac  of  action,  and  aftorwarda  anawcr 
only  a  pari,  tho 'whole  pica  la  bhd  :  and  In  thb  iiiatanc^,  th^  pica  being  insufflolont,  tho  plalntllTa 
rouracif  to  demur  generally  or  epoclally.  Comyn,  Di^cat  vo.  Pleader,  E.  86,  "  I'lca  bad  in  fart,  la 
bid  foFt<  whole."  .       \ 
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'  ^ COURT  OF  REVIEW,  1872. 

MONTREAL,' 30  DECEMBER,  1872.  P 

■    ~--^  Coram  JoHNsoN,  TobbAnce,  Beaudby,  JJ. 

No.  MM.  ,. 

.'     ■-.■■'•  ■■■  !      ■  .■*■■■ 

V  Milligan  vs.  Mason. 

HEtD :— 1.  That  in  an  affidavit  for  capias  on  the  ground  of  inlcntion  to  depart,  though  the  omission 
to  dl8Cl(|ao  the  namci  of  deponent's  Informants,  as  to  hia  grounda  oj.  belief,  would  be  ftital  if  hU 
belief  rested  on  information  only,  yet  the  affidavit  Is  good  If  deponent  swears  directly  to  ano- 
,'   ther  of  his  grounds  of  belief,  which  is  in  itself  sufficient. 

3.  That  it  is  sufficient  that  deponent  as  one  ol  his  grounds  swears  directly  that  defendant  is 
master  of*  ship,  and  that  said  Bhip««iclca||{|  jit  Custom  House,  though  without  saying  that 
this  is  done  by  defendaiii  or  that  tie  is  going  with  her,  or  naming  tho  destination.  ,j>     r 

3.  That  in  tho  circumstances  plaintiff  was  not  limited  to  the  remedy  by  rovcudMattbn,  but 
was  entitled  to  Capias.  .  '        ^  - 

4.  That,  though  since  ^he  Confederation,  there  has  been  no  "  I>rovinceofCanada,"  when  such 
affidavit  states  that  defendant  Is  leaving  "  the  I'rovlnce  of  Canada,"  it  Is  sufficient,  and  the 
Court. win  understand  that  thereby  "  the  heretofore  Provincd  of  Canada  "  Is  meant. 

This  was  a  petition  to  quash  capias  on  ground'  of  insu£Sciency  of  the  affida- 


vit. 


-.  The  plaintiflTa  affidavit  «J||fil|^i(i*Qifin.  E.Wa8onT|t  present, in  the  city  and 
district  of  Montreal,  cap^aUi''^  the  ship  "  Eii?li|i{Llic^n8fw  in  this  port  of  Mon- 
treal, is  personally  fti(w1ted  to  this  deponent  iii'a  sum  of  880,  h^igg  as>and^for 
the  price  an^  value  of  4m)  new  bags,  &a,y  ko ;  that  said  Mason  «tainefi|pcSBseisiqr 
of  said  bags  by  false  pretences ;  that  tlie  same  had  Wq  'py'^ntiff  (^ponMt; 
hired  to  anotiwr  party  ^han  said  Masoui  and  that  the  same  were  by  deponent  sent 
by  his  cartei'sfor  delivery  "^to  this  otb*  person,  the  captain  of  the  ship  *^r«fwe- 


ilol,"  also  in  the  pori  of  Montroa);  that  Mason,  by  falaeljgltfetcnaing  ttHioponcnt!a 
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said  carters  that  said  bags  were  to  be  dielivcred  to  him,  and  til^^^w»s'thejpa^' 
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€0°URT  OP  liEVIEW,  1872. 


^'l''.-  ^ 


\ 


to  whom  «u,cl  cartoM  had'bocn  inntructod  to  deliver  salj  b«g»,  accekfullv-per«u,d. 
cd  .a.d  carter,  to  d^litor  to  hin,  .„id  ha,n,  an*  doth  aow';;fuBe  to  deCho 

'   rr^l      •  T7'"'  '"""  '•'"'^^ '  '•'"'  '^^'  ^«P""-^  '-'^h  '«"«>«  'o  believe 
and  dotb  vo„  y  bohcvc.  that'tho  ,aid  dofonduntis  about  immediately  to  leave  2 

17         '      7";r "  P'»'"^'f  ^^«P«"«n^  of  bin  rccour^  4»in,t  dofeodan 

.  ^ahosroands  of  the  belief  of  deponent  that  said  dofendanTis  about  "110-'  ' 

d.ateJy  o  leave  this  Province,  am  as  follows :  That  bis,  said  defendnnfa  7Z 

,  already  loaded  and  eloared  at  the  Custom  Houho,  tb^]^  her  papers  hLl^ 

passed   here     And  deponent,  has  been  erediblv  informed,  to  wit  b" meral  par- 

Z&"'Tu''l^'''^'^'''''^^'  »AJ^b»£rovinc.;  that  de&ndanJl^,^ 

Id  in  up"  *^";"'''''  '^"^^  "'"*  '*"*'*  ""  created  within  this  dilict 

W>d  in  this  Provinccf.     That  without  tbo^benofit,  &c  ^ 

Defendant  petitioned  the  Flono'ruble  Mr,  Justice  Bcrthelot,  in  Chambers  to 
quash  thw  writ  on  the  following  grounds^  .  v^nimocrs,  to. 

nlolntfffTT  '""'  "^^."'W^  "«*  ^'^^'^^'^"y  cause  of  aitiop  wHiph  entitle 
plaintiff  to  the  proceeding  by  capias.    .  .,    '  '^       «'«  *- 

2.  Boeauae  it  doth  not  establish  that  defendant  was  ab<pt  tojeave  limits,' In- 
t(yitron  to  go  beyond  which  might  give  thii»  remedy.  -  ^-  •    '  - 

t?onw!r'''r  '^^"i"«^'^'««'»««  *he  reasons  of  belief  or  the  ^Vces'of  informa-^ 

m  1  TIT'  ^"'  '^'  *""."  "''  ^"Suc.  and  do  not  establisli  such  intention 
m  defendant  to  depart  as  to  justffy  this  proceeding  andsuit. 

the  ri  f        •  •  ^^^;  ^!'  "'"'"■  '''■''^'"^  ^'^^  P«''^'«"'  ""J  defendant  insoriW 
the  case  for  revision  of  this  judgment.  .. 

Tl^»actKHij,ut-ofwhiditbe  matter  arose  wasV  follows.  Sbft^Siiing^- 

f   rn^ns  port  to  Bri^in  are  bound  to  carry  a  portion  ^c^  their  graiS  cargo^ 

stowed  m  sack*,,  which  prevents  the  shifting  of  the  loose  ^rain.     lor  this  par 

peso,  the  masters  hire  from  parties  in  Montreal  sacks  toiw  sucb ".ainfo  a 

^e  pa.nt.ff  was  supplymg  the  "Grafwedel«'  lying  near  deindantl,  vessel     By 

tS fjairir  «;'  ^'^^'";  "^^  •"  '^^^^'^  'y  def^dant^misr^preseJ 
tation  (pla.„t.rs  affidavit  says)  a  load  of  bag^intcnded  for  the  "  Grafwedi"  war" 
delivered  to  defendant-s  ship.  '<  Eliza  Alice,"  and  stoVed  in  ber  hold  with^grain. 

Plaintiff,  undofcthe  statements  of  his  affidavit,  contends  that  bo  has  remedy  by  • 
capias.  "  *  "    .  .  ,^        T     ^ 

Puims.y{R.  A.)  for  defendant  :-D(,fendant  submits  that  plaintift's  affidavit 
does  not  di'^close^any  cause  of  action  which  entitlcs^im  to  capias,  and  contends 
that  the  liroper  aad  only  remedy  was  revendicati«,{;  and  that  capias  'woul^  biily*' 
be  waiThnted  by  the  allegation  that  defendantrhad  secreted  or  converted  the  bo^, 
and  thereby  rendered  revendiqation  impossible.  Vide  Deniaine  vs.  GuilUkpt, 
"^•"''  ■*^^-    "  was  held  that  the  acHon  should  hi^vg  twcnrflYnndinatjftrt  "of , 


the  horse,  and  damages  for  detention,  and  Ihat 


debt  \ms  created  by  the  refusal. 


^v 


it  no  capias  lay.     That  nq"  personal" . 

^  -■     .     •  •.   ■■  ,     f " 
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COUIIT  Oi' llEVIliW,  1872.  •  "'  '       '•    .• '.  lOl 

-r-^ — >  '<■■  \- '  ..  ",.'. -. ■ :: -" 

SM^Alkn  VI.  Allen,  C  L.  C.  U.,  478.  Pluiotitf  s  ootioifsliouHhuvc  bijcn  for  a 


(lti;J. 


\ 


Milligan 
HruoQ. 


In  U'O'iil  Iimwr.tnco  Co.  vs.  Knapp,  ll'L.  C.J.  1.,  cityd  Mow  by  plaintiff, 
tlic  (iffiilu\it  •lottJ  tho  Becretioii  of  bonds,  fca^'iiirlioruby  plyiutiff  wu8  prevented 
Iroui  rovendioution.  •«  ^^..^ 

2.  No  iiitciitioi)  to  Icuvi"  till!  rwjuirod' WmUs  U  disclosed.  r 
Affidavit  Ktatts,  Ivt,  "  Froviupc  ofCapuda,?  and  2nd,  in  two  places  furthor  pn 

"  m  Province,"  viz.,  Quoloc,    Whore  ia  thq, »'  Vrovinco  of  .Canada ''  now  ?  atfd. 
(flicre  its  liuiitK  ?  ;,  '    ■   \  ••    . 

3.  The  sources  of  iufotuiation  and  reasons  are  vague,  no  informant'li  naiuu  giHn, 
this  is  necessary.  Pea'rault  vs.  I)(p8evc,  L.  11.,  19}  Gorucll  vs.  M°orrill,  I  L.C.R., 
357 ;  viS'o  Judge  Day's  remarks.  -.'•     „    -  .^ i^        .     V -^ 

•   Cameron  vs.  Bf^^oyor,  1(>L.  0.  J.,  88.  '  •> 

Unless  defendant  liimseli" bo  stated  to  have  given  the  information. 
Affidavit  does  norstat^  to  what  place  the  ship  is  cleared  :  Does  not  state  that 
fla&rnlni»i48  going,  with  her,  this  is  usual  arid  neces.sary.     Vide  Wilson  vs'.  Ileid, 
4  L.'C.  R.J  r5ff.«adother  casoa  cited.  Raksay,  p.  51,  all  the  affidavits  state  this 

In  these,  affidavits  for  capias  nothing  uiuat  be  left  to  infcroooe. 

pnge  vs.  MciMister,  L.  illr,  27.  ' 

Defendant  therefore  prays  for  the  revision  of  the  judgment  referred,  to,  aind 
that  the  capias  bo  quashed.  "  «  •     V        !«;. 

^H<7er,  %  plaintiff :  The  affidavit  is  in  jicrftict  accordance  with  Afticle  798 
.  of  the  Code  of  Procedure.  '  .  *.  -    \     , 

■4:..  With  regard  to  the  first  uioyen  of  the  petition,  plaiutifilbegs  to  refer  to  the 
.  following  cases,  from  wliichit  is  0  be  gathered  that  under  thetsircumstanccs  dis- 
cMsfid,  capias  is  competent,  9  L.  C.  J.,  p.  225;  Redpatb  Vs.  Giddiugs,  C.  L.  C 
Reports,  p.  15J  Hassott  vs.  iluleahey,  2  L.  C.  La.w  Journal,  p.  189,  and  11 
L.  C.  JT,  p.  1 ;,  Royal  Insurance  Co.  vs.  Knapp  &  Griffin.  4> 

2.  The  qtfbstion  raised  bj  the  2nd  moyeri  was  decided  in  re  Np.  2190,  Supe- 
rior Couri,  SJftntreal,  L'Aine  v*,  Ciarkq^  in  Review,  (not  reported^yet)  where  it 
was  held  that  the  words  "  Pi^yJo^  of  Canada  "  were  a  sufficient  description  of 
.  limits,  the  intenttoo  to  go'  beypord  wliicli;gavc^se  'to  this  proceeding. 
.^  3.  As  to  the  3rd  uioyen  the  .afllil|vit  is  sufficient.     As  reasons  of  belief,  the 
plaintiff  alleges  that  the  defendant,  ^  ship  captain,  had  taken  his  clearancc^papers' 
at  the  Cu8t6ia>  House,  that  his  ship  has  cleared  th^  customs  (a  proceeding  not 
necessary  for  an  inland  vessel),  (ihdthat  the  officers  m.  customs  themselves  have 
furnisUed  him  t'^itl^^ihip  information,  and  informed  him  that  defendant  is  imme- 
diately about  t^t^ail,ttnd  to  Icavg  Canada-;  surely  sufficient  reasons  for  bis  belief 
'  andasufficielit  averment  of  Wj^urce  of  information.     ;    " 

^On  31Mi  Deo.,  1872,  ^^SsStof  Review  rendered  judgment  oonfirmiog  that 
x)f  Mr.  Justice  Berthelot,  an|rrejected. the  petition.  |^  ' 

I  .  JoklipiN,  i.    By  some  error,  as  it  is  alleged,  a  number  of  sacks  were  given  to 
defendant,  a  ship  captain,  By  error,  and  he  was  capiMed  as  he  was  about  to  sail. 


<j»-' 


The  only  qnenlioD  at  presen^  asito  the  isttfficien^cy  of  the  affidavit.  Jt  is  impugned 
Eeoaifse  the  names'of  the  pqPtns  giving  the  information  J;o  the^ipponenlt  are  not 
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UUOD 


disolfMod. 


Rroun<l  R)r  depmeiit^ 
Ono  is  flint  (1,0(1 
and  wa«  ready 
nat  bound  to 


TM...„Mt._.JH^|  „„„„,„„,  „.,,,,  ,„,„      .^    .^„  ,^^  ^^^ 


dofei 


itil 


gicpo  nre  oMjer  i,'r«u„ J«  Muted  in  tho  nffi-UTif 
ftrytlun^thflt  was  ncccwwry  to  clenrhU  i(,ip 
ttor  of  common  «m«o.  tlioroforo,  tho  creditor  iL  i 
^i  iilKS" ■"  "^'w^of  had  aotunllj  Mailud  in  order  to  \m  ».»  i- 

••^Ifl  e.t.  led  to  hi«  capi„,,]„a  not  limited  to  revoadication  ohk.  t 
?"«;;  "•;  J-%"-' "  ./  rejecting  the  petition  to  quash.     ^ 
y/M  (/«/-,  for  pluintiff.     ^  ' 

f»j/<'»_y,  for  dcfoBdnn*. 
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svymmi  COURT;  1373. 

MOXTREAL,  2J.NtJ^APRIL,  1873. 
"  Cfiram  Mackat,  J. 
^0,  1001. 
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'      \      •  opposants. 

The  opposition  was Jfi'the  nature  ofa  prcjiminury  pleai  allegin.  a  misnomer 
i«  the  ,Tr.t  and  declhiitior^.'^  ,f  tho  dofondantl  and^nSinTir  ".1 
^^.lof  theaetfon,  ^-^^tm^..^^  ^^ 

(^^ugh  .n.uffieie«t),to  <!8.er  the.c^st,J„Sed  ^^Hhe  ,e6,^  Sll 

.  |2-K^'*^ w^oeps.t3^^,e^  ^;., ~c,j^i„, ,,; 

<l«|Baitufe.<)f  Practice.     ^,         v   J^^  ,  •-    ■  a 

S^   't    '^'''''^^'"''^M^^^^^  insuffidlb^^l^and  fof  ,ant 

T  "^^^f  ^f  h  «M^pired  by  .\r0!lpf  the  32nd  Rule  of  Practice. 

.H^  V'"^*?  ''  <»^<ier;:;tbe'Caart,  «.ainia|„ed  the  «,odoa  and  reject 
"   ,^^««e<^^,A,lefbr5>laii,tiffk'  "^^^^  ■    '?  Oppc«itioB  rejectei 


(s.e.y 


kinvilU  <f-  J2H"f/><tf-  fo,  oppj»*iiiitg. 
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^rBUrOR  COURT,  1872. 

MONTIIBAL,  »liT  OCTOHER,  I8Ta. 
Coram  Tobranci,  J. 
Ko.  06. 
I'll,  m  Teati'l,  and  AfcHhanf,  Jun.,  Tiert  laiii. 


1 


^rrouiThTp!::'!'.'^''''"'  """*•"'  -"'^  •''"^"' "-  •'••^''  '-"-«• 


Huu-l.  ThAtti 

inftoi         „_ , ^....uu, 

%  oond«iiW4  H  the  po«oii«l  Ufbto,  of  Ilia  plilntlff  for  tb«  t.1u«  ortaeh  •rt|ete«. 

l^^lT^^^o,,    /'!  ^'"°'''^*  "^'^''"'^  judgment  Vinst  the  defendant  on 
29th  Deo.,  1871,  for  $374.21,  with  iu/erest  froraiffth  Dec,  1871.  nnd  oo8t.^ 
wed  jt  $32.10.  On  tho  24th  J.n.,  1872,  thoy  lodgJan  attachment  in  the  hand. 
ofth.  Tier,  ^,ui,  Jamoa  McShane  tho  younger,  and  he  declared  on  the  6th  Feb. 
1S<:-,  under  *jh,  that  ho  hid  hot  had  at  the  time  of  aervice,  had  not  then,  and 
.»not  aware  that  BeVould  have  thereafter,  in  hi«  handa.  poaaeaaioo  or  ouatody. 

Im good,  oredita,  moniea  or  effecta  belonging  to  defendant  in  any  manner  what- 

r^[T^      contrary,  the  defendant  owed  him  £60,  with  interest,  for  fifteen 

I  ooDtbs  ivMk 

I .  !f'iSlSt  '^"^^'^  *''"  <lSolaration,  and  alleged  that  the  defendant,  in 
April,  I87()«pg  leasee  of  tho  Tiers  ,am  in  a  house  on  the  Lower  Laohii,« 
^Bo»d,  left  tha  I^Dce  of^Quebeo :  that,  at  the  time  of  his  departure,  he  wa^ 
I  J  .u  f  iiP'lj'T*''^  of  household  eifects,  oarriagos,  waggons,  sleighs 
M  other  eha«s  »m  «%ctB  of  great  value,  to  wit,  $1000 :  that  the  Tier,  ,ai,i 
My  afterwards  took^sion  of  said  house  and  effects,  *nd  converted  the 
md  furniture,  waggons,^,,  Jfco.,  to  his  own  use,  and  hath  refused  to  account 
for  tho  same.  That  defendant  wa*  not  indebted  to  Tier,  ,ai,i  in  any  greater 
mt&m  £20  for  rent.  That  the  value  of  the  effects,  converted  by  the  said 
McShane  was  41000,  u  w|uch-|«m  he  is  inde^ited  to  defendant.  Then  follow 
[^  UB^al  contfiisions^f  the-conteitation  of  a  Tier„mi,i,  priying  that  McShane 
•bj  wndemped,  as  the  personal  debtor  of  the  pWntiffa,  to  pay  them  the  amount 
I  of  th?ir  debt,  mtereet  and  eoefs  io  this  cause.    . 

I .  ^^  r^^i"**"  '^'■''y  answered  this  oonteitation  and  said,  (admittinR  the 
Ittje)  that  Teasel  absconded  from  the  Province,  leaving  the  premisea  unoccupied 

•  ri?ri  ^r"*  ^^  ""^l"*  "  '*"•  *°^«'»*«*  *o  ^'«-«  •«♦"•  io  •  «««n  exceed- 
!  lag  1200  for  the  year's  re^  ending  1st  May.  1870 ;  that  in  September.  1870. 

"wmjg  informiUoa  that  %e  premises  had  been  broken  into,  the  Tier,  ,ai,i 

weat  there  with  a  police  officer  and  found  that  the  house  had  been  broken  into. 

ttd^forther  nouoed  that  several  articles  had  been  stolen  therefh)m:  that  Tier, 
\!!T/'^r*'^\^a^*"^^^  in  .a  outhouse  belonging  tp  tho  premises 

nt";".    ?^  ^f^""'  ^»««i«b««l««  .W  waggon,  W  J  «ting 
I   upon  the  advioe  of  the  sai^  pqUce  officer.  caus«id  t^  be  removed  to  >  pl.'^  nf 
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;«fct>,  iud  whloh  «Mias|g^„3^.gg^„  the  .aid  jMneeMcShaneVpre^ 
.iwd  to  retbm  to  the  said  premises  if  so  req&ired  to  do  b^  this  Honorable 
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"  Court ;  pnd  tho  Mid  JaroM  McSluina  ftirlhor  twn  that  lh«M  w«r«  th«  onli 
"  artiolw  or  affacu  rouioved  fbm  th«  aald  pramti^  by  him  and  for  tho  rcuom 
"  aroroaaid ;  alao  that  there  waa  not  io  th«  mid  houw  and  pramiaaa  whoh  he*,, 
"  Tiaitt-d  thorn,  or  ainoo,  ^nmU,  ohattula  or  offootH  raffioiont  to  pay  laid  rant." 
Tho  eonoluaion  waa  for  tho  diamianal  of  tho  oontMtation.    * 
Tho  ovidenoo  ia  in  aabHUnoA  u  followa : 

Robert  Irwin,  examinod  I6th  May,  1872,  aair  dafendant  in  April,  1870 
who  told  him  ho  waa  Koinj;  to  Kiigland,  and  if  ho  wiahod  to  go  into  hia  hoow 
ha  might  do  »o;  took  powMmion  about  16th  Juno;  want  there  before  tbiawiib 
Cullen,  a  blaoki«mith,  and  Mr.  Eiiitor'a  foreman,  to  look  fbr  aome  traooa  beloDi{ 
log  to  J.  I'auiblano ;  went  thorof  iteoond  time  with  Paulblano;  oocupiwl  the 
houao  juat  ono  month;  made  a  ijat  of  artloica  he  aaw  tboro,  which  ho  valued  in 
detail  at  83BO  in  all;  loft  on  Iflth' July;  "and  about  a  fortnight  after  I  went 
•'  to  tho  houae  ngnin,  on  Mr.  McShano'a  tolling  mo  tho  hoygo  had  been  broken 
"  into.     On  this  oooaaion  I  aaw  aomo  boxcH  of  paper  overturned,  aa  if  gome  one 
"  had  been  there,  but  I  did  notaoe  that«nyof  theao  things  had  been  Ukenawij. 
"  I  found  tho  outhouso  locked  up  aa  before;"  apeaka  with  great  confidence  u  to 
value  of  liarnesa ;  k  a  aaddlor  and  ^ade  moat  of  it  hlmaolf. 

John  S.  Hall,  jun.,  aon  of  one  of  tho  plaintiffs,  atatoa  while  defendant 
resided  in  MoShane'a  house,  ho  visitod  him  about  once  a  week ;  values  articfci 
there  at  MOO,  oxcluHivo  of  household  fiirnituro;  defendant  kept  a  quantity  of  1 
harnt'M  about  equol  to  a  saddlcr'a  shop.     '<  I  never  saw  those  articles  in  thepre^ 
'•  misos  after  defendant's  departure.     I  saw,  however,  the  said  Mr.  McShwe 
'  "  driving  the  dofondant'a  wa^on  with  the  defbndont'a  harness."    Waggon  ind 
harness  worth  about  8120.    Defendant  left  for  Enfjiond  in  April,  1870.   Shortlj 
before  dofcndaht'a  departure,  witnoHs  aiuiated  io  nailing  up  the  shed  conUiniog 
vehicles ;  did  not  visit  the  house  after  his  departure. 

Alfred  Greece  worked  for  defendant  when  he  oocupied  MoShane's  house;  be 
left  in  April ;  helped  him  to  put  certain  articles  in  room;  also  two  single  sleichs 
and  ono  double  sleigh,  and  a  four-vrfieelod  vehicle  called  a  break,  a  light  gig  iiid 
waggon  in  shed;  assisted  young  Mr.  Hall  to  nail  up  ahed.     v  v 

James  MeShane,  examined  10th  June,  1872,  on  being  asked  to  state  in  detiil 
the  number,  descriptbn  and  value  of  articles  belonging  to  defendant,  remored. 
by  him  ftom  premises  leasied,  answers:  "I  never' removed  anything  exo^j 
"  an  old  red  wa^n  and  a  lot  of  old  hornessea.    The  deteotiVo  advised  me  to 
"  t^ko  these  effects  to  my  own  house,  to  place  them  there,  all  of  which  article* 
"  removed  by  mo,  I  insisted  upon  Mr.  Teasel  to  examtDO  at  my  ho9Sl^  wbe(« 
*'  I  had  them  stored  and  where  they  aro  still." 

Question.-—*'  Can  you  enamerate  the  articles  taken  by  yoi>  or  iwt,  from  Ui* 
/"  defendant's  premises  7" 

Antwer.—"  No.    Some  old  hamosa,  and  I  think  bnldles  and  one  of  tw&^  | 
"  saddles,  which  are  BtOl  in  the  same  place  where  they  %ereatered.    There  mi; 
"  have  been  other  things  of  no  value,"  eto..........„.^u,..    «  j  have  thett  rtill 

"  in  my  possession  as  w«ll  as  the  waggon^"^  '-'^ 

QuMtinn.-r^"  Where4idyoa  find  that  waggoi^^ 


•4n*trer.— .«<  In  die  shed  which  had  been  broken  open." 
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Qi4atioH.—"  What  ^r  v«hioUt  w«r«  in  tho  ahvil  b«iiJe«  tho  w«gj<on  ?'* 
■  .Iwicfr  — "  I  inroar  thai  •nr  other  itviKhji  or  tBhlolo*  that  w«ro  in  tlw  naicl 
"  fhetl  are  itili  on  tho  ftomimij-  * 

Mr.  MoShaneatateathat  hurontod  promiMM  to  a  nuw  tenant  in  iipring  of  1871. 

.loMph  MeUrath;  witneaa  Tor  Tien  utiti,  aUte«  be  waa  there  irhen  deteetiT* 
Cullon  and  plaintiff  fiaitod  place  in  full  of  187U.-  Thu  house  had  been  broken' 
into. 

David  Drew  atatca  that  he  won  plaacd  in  charge  of  home  by  MoSlmnc,  in  (ail 
of  1870;  hall  door  broken,  cellar  door  broken,  window  with  two  panea  broken } 
trvca  around  broken.  Did  not  ro«!  any  otiter  damage  in  tlto  htfiMo ;  only  occu- 
pied one  room  and  kitchen ;  reat  of  rooms  l<Mskod.  In  orona  tJtwirtuatioB  witnoaf 
itatofl  he  did  not  go  up  ataira;  that  part  o^houau  waa  locked. 

We  Bee  hero  tlie  Titn  laiti  in  pomwssion  of  n  oonridorable  qaniHity  of  .pro- 
perty and  cffeota  belonging  to  the  defendant.  Thon  wo  have  the  fact  proved  of 
hlR  driving  the  defundant'a  woggon  and  b*rnoRii  on  tho  pubiio  roadx ;  thon  hia 
denial  under  oath  on  the  fith  February,  1872,  that  ,ho  had  anything  in  hii  poa- 
lesaion  belonging  to  tho  defendant;  then  in  June,  under  examination  M  ^ 
witncMi,  on  being  a«kod  U)  state  in  detail  the  number,  deaoription  and  value  of 
the  artiolea  by  him  removed,  hi8  anawer  it:  *'  I-  never  reudvod  anything  oioopt 
"  one  old  red  waggon  and  a  lot  of  old  harncMes."  ' 

Que$tion. — "Con  you  enumerate  tho  articles  taken  by  yoii,  or  not,  from  tho 
defendant's  premises  ?" 

Antwer.—"  No,  Some  old  harness,  and  I  think  tome  bridles  and  one  or  two 
"  old  saddles,  which  are  still  in  tho  same  place  where  they  were  stored.     There 

"may  have  been  other  things  of  no  value,"  etc. "  I  have  them 

"  stUl  in  my  possession,  as  well  as  the  waggon." 

Quei/ioti.'— "  What  other  vehicles  were  in  the  shod  besides  tho  waggon  ?" 

Atiitcer. — "  I  swear  that  any  other  aleigha  or  vehicles  that  were  in  tho  said 
"  shed  are  still  on  the  premises." 

The  TVera^iam  waa  bound  to  give  full  information  as  to  the  number  and 
:  description  of  al|^ariicles  and  effec^  which  had  come  into  bis  possession  bolong- 
in^to  defendant.  Yot  we  find  him  first' denying  tho  fact  and  then  refusing  to 
j^ve  any  diatinct  or  definite  onumeratiQd.i  In  using  the  defendant's  property  for 
his  own  pvrposea,  he  did  what  he  had  no  right  to  do.  The  language  used  by 
the  aathon  in  reference  (o  an  act  of  this  kind  on  tli«  p^irt  of  a  depositary  is  very 
strong.  Muller,  Prompt  vo.  Purtum,  K.  16.  Deporitarius,  re  depositA  utens,  fur 
est.  ♦♦*.  si  intenrerterafc,  majuseliamfarest^^jjpfe.  L.  47,  T-  2, 1.  67.  Inficiando 
deposittun  nemo  iUoit  furtum;  neo  enJA  iPl^west  Ipsa  infioiatio,  licet  prope 
furtumest.  Sedsi  possessionem  ejus  adipjBiMta|i)l(tervertendi  oau8&,faoit  fartuin. 
Mayne,  Dami^ea  [166].  If  any  evidence  bHalue  i«  withheld  by  the  defendant 
the  goods;  as  agaioat  him,  Would  be  presuflied  to  be  of  the  highest  valae  articles 
6f  ti»at  Qatare  were  capable  of.  (210.^  When  (he  defendant  in  trover  will  not 
pirodace  the  article,  it  will  be  presumed  against  him  to  be  of  the  greatest  value 
that  an  article  of  tbat  nature  can  be:  Taylor,  Evid.  §  347.  When  »  matter  is 
■jteaaliirJlyLiritihin  tho  fcnnwladgn  of  onfi  of  tha^^  parties,  that -patty  mat  ywve- 
it,  whether  it  b«  of  at  affirmative  dr  negative  character. 
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T«.  ■  H  ^  r""  ?  '""'"''  t^^^J"  '^  «  "«»»'  »>y  J>580'n  tortious  net.  withholds  evi 
^llmno'Xn.  ^''""^  l>y  ''''"'h  the  nature  of  his  case  would  bo  made  manifest,  overv  pmml 
-  -    -  ti6n  to  his  disadvantage  will  be  adopted.    When^  party  has  the  moans  in  m 

power  of  rebutting  and  explaining  the  evidence  odduccd-  against  him,  if  I't  does 
.  not  tend  to  the  truth,  the  omission  to  do  so  furnishes  a  strong  inference' agairtst 
him.  Thus,  where  a  person  who  has  converted  property  wiJI  not  ptoduce  it  it 
shall  be  presumed  as  against  him,  to  bo  of  the  best  description.  ■  In  the  prfiscnt 
case  the  Tierg  saisi  must  be  h€(ld  Responsible  for  the  property  whicH'was  taken 
possession  of  by  him  at  the  value  put  upon  it  by  Irwin  and  Hall.  Accdi^u,-  to 
Irwm  thc^value  of  the  articles  proved  by  hipi  was  $350,  in  wliich  was  inct4d 
870  for  furnitue.  Hull  proved  the  value  of  the  vehicles,  horses,  &o..  oxdusivt 
of  the  furnitura  at '6400.  "^ 

The  Tiers  saisi  had  made  nopRjof  of  damage  or  rent  beyond  the  amdnnt 

admitted  by  plaintiflF,- viz    880.     The  Court  w6uld  therefore  give  judgtaent'for 

3470  and  costs,  less  the  $80  admitted.  .'  «js  -      * 

,       The  following  is  the  judgment  -«'  The  Court  having  heard  the  plaiotirs  con. 

'      testants  an4  the  Tiers  faisi,  Jame^  MeShanc,  junior,  as  well  on  the  motion  o^ 

the  plamtiflFs  to  rqept  the  deposition  of  Andrew Oltllen,  iis  on  the'  merits  of  this' 

"  cause,  examined  >the  proceedings,  proofs  of  record,  and  evidence  adOttcod  &U 

■  '*^?6n  the  whole  duly  deliberated.      .  '^  f 
«/*•  Considering  that  it  does  notap^ar  Ijy  t^said  deposition,  that  the#iintife 

-  ^'  were  called  to  croBS-examiij^  tbesjiid  Andrei  QalK  orthat  the  saidderio- 
fcitijn  was  takep  at  ^n^Heie  sittin^IXoth  grant  said  motion  with  costs,  and 

-.'^dptBitf  consequence  reject  the  said  dep^sitioJ^  from  the  record  ih  this  cdusc 

-  -^  "Considering  also  that  the  paid- ricr.  *a(«<  by  hi8.declwation  declared  under 
;Y".9lith,in  an^er  to  tKe  Saisie  arret  aefved  upon  him  on  the*  24th  day  of 

"  J*nuary,  18f2,  that  at  that  d!|te  bo  had  ^ot,  nor^had  he  on  the  dafe  of  his 
,  "  s&id  'declaratio*,  to  wit,  on  ihe  ^th  day  of  February,  1872,  nor  would  he 
,;  "*hstv»  thereafter  in  his  jfcssession  or  c*stod|,  aiiy  goods  or  effects  belonging  to 

'Uh^  defendant  in-apy  manner  whatever^  >  V  "    "^  / 

■  ,.  ''*^^**°'^<'"°g  tfcat^be  iaid  Tiers  saisi  subdBquentfy,  to  wit;  on  the  l^th  day- 
"  of'Jaup,  1872,  while  under  exaipination  as  a  witne^,  while- admitting  that  h» 
'  .had  a  vehicle  and  hsjrhess  of  the  defendant,  dij^M>p<»ify,  as  he  was  bound' 

.  '  to  do  m  pnswer  to  the  questions  put  to  him,  t]%aahet,  description  and  value 

of  the  articles  taken  by  him  from  the  defendanFs  house.-.  „ 
^«  -  Coiisidering  thatthe  Tim  saisi  answered  evasively  thequestions  put  to  him   ' 
"  at  said  examination.  ;'  ,  V     '     »         ^    ^,  •    ' 

."Considering  that  it  appeiwfroitt  the  evidence  of  Robert  ir^t^^       . 
"  were,  in  the  premtaes  occupied  by  the  defendant  in  the  month  of  Jufy  1870 
•'proper^^^J^Jiwant  of  $350,  apart  from  the  ^Id^^^ 
'^deMrp^pg,e^eMHdII.    0  ^  "     ! 

•  •'Cjjtfedering  that  MiQ  value  of  the  articles,  ieeo  there  by  tlihritnesB  Hall  is 
"  stKled  bv  him'  fo  fkbe  bee*  fOKlut  ^^0,  exclusive  of  houselwfi^&rtrituA,     . 
~  — '  *-- the  witness  trwin  af  an  additij?^  «B  of '|70''\ 
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''  tho  disappearance  of  said  articles,  orof  the  number,  description  and  valfle  ;f  Or«t«iU, 
^  the  articles  of^he  defendant  which  c«^pc  into  his  possession,  ^aud  has, failed  to  -  Te^'.»o 


"  S  PrJidurl    '^T^'^^'^^' «"  '«'1»''«<^  ^y  Fti^'le  619  of  the  Code  of 

«  Considering  j;^  denial  under  oath,  on  U.e  5th  ^  of  J"ehrt,ary,l872,  that 
"  be  had  anything  belonging  to  the  defendant.  -  ii       ^'         '  •    °     - 

"  Considering  that  it  is  in  evidence  that  said  V;m",«m  eontcrted  to  hia  o^ 
nse.  property  of  the  defendant  of  value»  but  that  inftrm^ation^  the  pre<«7 
description  and  value  thereof -is  withheld  by  said  -^Tters  laUi         '  i 

..I^^w"  wf  ^  '^"^'^^  burden  of  proof,#a8  upon  tho  the  said  garnishee  to  ' 
^tubhsh  the  quantity,  and^alue  of  t^e  effects  of  defendant  in  his  possession! 
<  Ccnsidenng  that  thfe  Court  is,  uhder  the  ei«un,8tancc.s,  justified  in  estimat- 

«  rfjiio        ,"".  '""^  ^  the  evidence  of  said  Irwin  and  Hall  at  the  sum 

"-Conlidering  that  it  dops  not  appear  from  the  record  that  tho  saili  Tier»  hili 
iscredit«rof  the  defendant , for  4  greater -^m  tha'n  «80,  as  admitted  by  the 
.  rA^5    .  the  plaintiffs,  doth  overrule  ^he  answer  of  the  said  J^e,.  L«; 
and  doth  adjudge  the  declaration  of  the  said  James  McShane,  junior,  as  such     . 
gar^hee,  to  bo  inauffi««jnt  and'  unfounded,  and  doth  set  aside , the  same-^  . 
■  "J^*^  d««j'>w  theflaja  attachment  in  Abe  hand*  of  the  said  garnishee  to  be  good 
..rS  '?S"^'^  adjudge  the  said-  Ji^mes  McShane»  junior,  to  ha?e  b&„  at  the   - 
d?^ofthei^rviceupou-himofthe8aid,attachmentiiidebted  to  the  defendant'    ' 
in  iho  3nm  of  8470.  less  Uie  said  sum  of  «S0;  t4  wit,^^  the  sum  of  tm  %ifch-  ' 
r  <C.,  fifc^'"  the  ^Ithday'of  JariUiry,  im^  doth-condem'BOhe 
'"!?  •^^T  ^■'^^''  ^#"'*  "^  *'»*'  '^'"^'^^^  debt^ftrihe  jilalntlffs,  toTy  ^  " 
.    «d^sati8fy.  to  plaintiffs  the  said  sum  of  ?^0,.vjith:  interest  from  thtj24thiay    • 
'    .f/gMy'.^^^^'®»"a'»o«nt  ««a  iit  deductiori  of. their  judgfiieiit, gainst 
« i  SSftfct'^"'*^*''  ^"*^'*^'  *"**  costs,  and  doth  condemp  said  James  ' 

MoShTrtWHhpr,  to  pay  the  costs  of  tho  present  attachment  and  contestation 
"  (f  bis  ^eclaWIIOn,  distraits,  etc:  .  ••       .  •         ,    ;         »■ 

Cro«.fe'^Wfo4laintiffs,    •    /.      ;,'.   J'«%wen*  for  plai^J.        '    - 
'B,  DevKn,  fA  Tiers  iaitt.-  .  /  .'#••        .,''"' 

:     "■'    SUPERIOR  COURT,  1872.    '      V    '        f  '" 

Stewart yB.  LisdoiuB.      ^      'r         4"     '"'.v., 

-   ,.       ;  »■?  Ms 

:  In  the  ewe  ofMajjie  revendicatitm  of.  waggop,'  )>7  .n  a«ijfn6.*n(ter  the  ImomntM  of '     ■ 
\Vm,  wbeKip^eftmdiuit  pleaded  «dro«  <fe rt%««, for reptdw,  t$.t  pl*|ntiff  ««wot  diim 
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of  revciiJicatu^n,  iiirtho  LanJi^of  tLc  J  rci.uaiit,  a  wa^jon  alleged  to  bolon". tc/tbe 

cstalo  of  tlie  insolvent.    .  \  \  ,  ,  '• 

Tlic  dcfcndiiUtplcadud,  in  em.ct,  tlcil  he  had  done  suuJry  repairs  to  tljc  wto.«i 

gop,  and  that  plaintiff  coiifii  ixit  ci.iiaj  the  pos^^c-.sion  of  the  ^njrgon,  without 

'first  paying  the  valine  of  s^uch  t'epair.-'. 

The  plaintiff  deiAurred  to  those  pleas,  co;itci»ding  that  under  the  Aet  the 

property  in  the  waggon  passod  to  the  plaintiff  as  assignee;,  *aud  that  any  cluiiif 

lybich  he,  the  defendant,  had  against  tiie  estate  for  the  repairs,  could  only  be  le 

gaily  recovered  by  means  of  a  claini  fylud  under  the  Act. 

TheCourt  dlsmissiiid  th6  answers  in  law,  and  uiaiutuiued  the  suiEciency  of  the' pleas 

*■',,'  •  Answers  in  law  disniissed. 

J^  C,  i?urf'f«,  for  plaintiff.  /      . 

JUc  BcUe/auil/c  d'  Tiu-yvon,  for  diifimAatit.  .    '^^i 
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«ir  .     '    MONTREAL,  30  SEPTEMBER,    1871 
■     Coram   31  ACHAT,  J,.  T0RBANC£,  J.,  BeaCDRY,  J. 

■■:,'     *''■       .'■'■'■     \     .No-woa.     \ ;  ■  .       ,   .   '  .,       .•.■.:.■'■  <| 

■       .Hi.^    Ailaire  ^B.  JUortim&c,'  '  V^^   v 

"-■  .  ;/  '  :^,.\      ■  .^C  '     ■■ 

:  That  clgjit  diiys  notice  roustplM)  given  tg,  tlie  opposite  Mrty  of  aii  inscription  for  proofinJ 
licaring  on  tlio  merits  at  tbe.saiqe  time,  and  that  a  simpieircccipt  of  copy  on  ^nch  an  inicrift- 
tion  for  tlie  2Ttb,  and  dated  t&i  jldt,  U  not  a  waiver  of  tuc  ri^lit  to  object  tbereafter  to  tb: 
''  sbortnossof  tlicnotleo.  V     '  ^  , 

This  was  ahearing  in  review  of  a  jildgment  rendered  by  the  Superior  Court 
at:  Montreal,  in  favor  of  l^e  plaintiff.  The  ca.se  had  been  inscribed  foi'  enquek 
arid  final  hearing  oa  the-tnerit:3  at  the  sftmo  time,  and  no  l^pe(:ial  applica^iion'  was 
made  to  tejectlhe  inscription,  on  the  ground  of  short  nOti(^.         "  ' 

The  defendant  inscribed'in  review  and  urged,  that  the  judgment  was'bad,  in' 
asmuch  as  the  inscription  on  its  face  contained  a  receipt  of  a  cppj  dated  the2l3t  I 
for  proof  and  hearing  on  the  27th  of  February  1872.     And  th^  Court  sustained  j 
the  point  raised,  but  without  costs  in  Review,  and  in  doing  so  rcyerfied  the  judg- 
ment complained  bf,  set  aside  the  inscription  H&d^il  the  proceedii^g^  had  in  I 
case  sulsequently  to  the  2l8t  of  February,  and  ordered  that  the  |(artic8  sbouldl 
be  placed  in  the  state  t^cy  were  in  on  that  day. 

The  following  are  tjie  reasons  assigned  ia  the  judgment :— "  La  Cimr  *  *  *| 
consid^rant  quel' avis  du  15  Fevrier  fil^  le  21  Fevrier  pour  enquSte  et  audition 
sur  les  mdrites  de  la  cause'  le  27  Fevrier  1872,  n'dtait  pas  suffisaiit ;  le  iQode  de  I 
Froctidureexigeant  avis  au  moins  8  joars  avantcelstf  fi$4  pouri'enquete  da^unei 
telle  cause."  4     ^  ^  > 

/  ^' Gtnsid^rant  que  le'ddfatit  de  tel  avis" par  I'ospaee  de  8  jouran'est.pas  cauwrt'l 
pfip  le  Vefu  dat^  do,  21  Eevri^^^erit  par  te  conseil,  du  defendejur  sur  la  face Jej 
rinscriptian,"  &c.,  &c.     ^.^r---^^-^^-  -—-  ----j-,'--  ^y  ^  I  r  ' 

.V  /  .'■'''■  Jddjgmqint  of  Superior  Ctourt  reversdd. 

<7e</l  (£' jlrc^amoauZ^,  for  plaintiff.  .  ,  » 

liitchie,  Morris  <j&  /fewe,  for  defendant;.   -S''  '      .'  1  i  ^  • 
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SUPERIQB  COURT,  1873.  '  -     /' 

'       ,      ,  ■  MONTRi^t,  14TB  Jtf AROfJ,  1873.  -  '.>'' 

'''  ■     ''^j.;  •     Cor^  JOBNBON,  J.'    ,  >"  *   . 

',  Ii'soLVjBNT  Act  OF  1869.      •  ' 
*  ,  Ih  the  matter  oT  •  j. 

Hichard  W.rthiyton,  »a  Insol veofc,  and  The  MetUnic.  Bau%:6l.uhnnt,  and 
*  "George  Ballet  al.,' eonlcBting.  - 

^-^  Ifr^.^'''^  '-^  P**''^"  '"''  ^""'^  P^'""*^^  *«  me  on  behalf  of  the  olaioi- 

. .  ceedings  ts  official  assignee  upon  the  dontestrUion  in  question,  uotif  the  mat^w 

^     W^^ri^.wtl'^'^r^'*'"^'  ""^*''*'y^'*"^«"^  *•'''*  ^^  assignee  Inot 
fiuSt;^^       theinsolvent  statutes  have  regulated  the  cases  ia  which  his ' 
tunotions  can  be  superseded  by  prddr  of  Ae  Court. 

JS'J^-  '^''^'*  «f  1869  provides  for  certain  cases  of  di^ualification In  a  ' 
■  i!d^  7;«f «  ««>>7oy,  and  4lso  for  the  case  of  assignees  biing' so  di"squ.li- 
'       ::  .  ^^'J"^^''^  «f  th«  A«t  ««  respects  the  assignee,  is  as  follows  f         ' 
«oll™;I^'f       '««if ««  tj^ny  ertaf  bo  *>lain,ant  thereon  as  4  oreilitor;  or  be 
oollooated  for  any  charg^k  or  renuineration,  5r  be  the  age«t,„tt*rney'or  rewc- 

::::^:!??tt"'^i^i:?''''  the^..*eihaii  not  hea.^.^^.t;^'^. 

any  contesMio^  of  hrs  own  cl^ltovor"  ^llocatibn,  of  of  the  dai^  6f  thi>  Zoa 
rep^sentedbyh.m,^r  of  any  dividend  thereon,  or  upon  any  con^ation  oLue 
■It.!?  ''"^^'•^yf  P^-^-r^P^ented  by  hin,  ,  but  in  Teh  cas/ s„c| 
^    ^^^-^-^^^^^H^^^^         subieet  to  ^^l.r4^^ 

"'  J^  ^-'9*^^^  34Tic.i  25;  it  is  enacted  that  relltiot«h|:^  marriage' or 
wuhm  the  degreeoffin^t  cousin  to.aayof  the  parties  ^fore  him'^^^^ 

^^^^  '".•       ?r  '"'""^^  ^>  '«  di«lu«.Jfl*i  fo#  the  causes  mentioned 

IB  the  137  section  of  the  Act  of  1869.  ''''^^,.-'-^'>i£f  ■         " 

'      ^;P'tHion  before  me  sets  «ni;  th^  in  the  contestation  0f  th«  claims  of  the 

fiapk,  theassignceAas  acted  with  partiality,  as  if  he  were  the  ag^tit  or  soHcitor 
J^  the  contesting  parties.    That  he.:e;.pre88ed  a  decided  opinion  that'  he  had 

formed  hpon- on^  considerable  p,rt  6f  the  eon  testation  respecting  4  cases  of 

r^„iTr^2"'"*''r  "^''^^^  '^''^  ^"^  had  formed  on  private  information 
.meived  by  hl.n.     It  further  alleges  tha^  the  assignee  has  been  illegally  empbydd 

,:by  the  opntestagts  and  tlie.r  agents  to  collect  ^formation  forUe  purnpi;  pf  c^n. 

^  testm^  the  ctorm  ofU.e  Bank,  and  without  the  authority  of  the  Jls^tor^jf  L  ' 
insolvent,  estate.  ,  $he,^  are  mor6^.ample  allegation,  still,  tending  tTshow  gross.  ■ 

■■'■■-   ■    ■'■''■    ■''    ■  "•  ■■■  "*'■■  "      "    ■'     JuLy.-^VoL.  17. 
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SUPERIOR  COURT,  X873. 


Woathlngton  '  '       *T~ 

•n*         partiality,  whioh.'it  is  not  now  necessary  to  refer  to. 


The  Meokanlca 
Bank. 


V,      .  *;, 


The  assignee  has  fyM  hi« 

declaration  denying;  the  truth  of  the  oontonts  of  the  petition,  and  the  suggwtion 

now  before  me  is  whether  I  ain  to  qrdcr  a  suspensioaW  proceedings,  and  pr«jrf 

':,    of'petition.     .   '  '/■'^fti.i.  •     .    V       ,  ':■[ 

The  present  application  is  apparently,  not  based  on  th)^  137  section,  as  it  doeir 
not  ask  simply,  as  provided  by  that  section,  that  the  lieariijg  of  the  contestation 
be  transferred  from  the  assignee  to  the  judge  ;  but  only  a£s  now  that  the  peti. 
tioners  may  be  allowed  to  prove  their  allegations,  ani  to  recusi  the  assignee,  aitd' 
that  ^pon  proof  he  may  be  recused  and  declared  incompetent  to  act  further  In-^ 
^^.^hq#»ttcr.     It  is  argued  that  there  is  no  such  thing  provided  for  in  the  law  as 
•f  mmmation  pjoperly  so  called.pf  an  assignee;  but  I  hold  that  I  am  bouo^,  . 
.under  the  supervisory  discretion  vested  in  the  Judges  of  this  Court  over  their 
.'^^ers,  of  whom  the/a8^|l«e  in  this  cose  is  tlearly  one,' to  deal  with  facts  and  ' 
remedi^es,  ^d  not  mei^y>  wUh  names  and  forms.     It  is,  not  my  duty  to  seek 

*A V^  ,V^**^^  ^^!^*^  4^^^^  arrd  teohnioally  the  recusation  qT 

,'   «;J.«'~  an.  as^igrfe^tQanllnsolvent  estate.     There  is,  indeed^,!  believe,  no  such  direct^ 
^ii       authority  jri. the  case  of  an  assignee  to  nomine;  though  the  proceeding  is  si^ 
fe^ntially^ba^^ry  day  in  the  case  of  expem/.md  even  in  the  case  qf  commis- 
sioners of  expropriation  it  has  been  adopted.    But  it  would  ratheir  be  the  d^ty. 
;  of  a  Couirt  of  Justice  in  ^uch  a  case  to  make  sure  of  the  existence  of  some  plain 

lo^l  provision  abrogating  the  natural  right  of  every  man  to  have  his  case  deter- 
.        'mined  by  those  "Who  have  np  direct  interest  in  deciding  against  hrm.  The  assignee 
-     •  in  this  case  is  caercising  within  certain  apd  narrow  limits  suited  to  his  office  tliQ 
■    functions  of  a  judge.     One  of  the  parties  before^  bim  says;  you  are  acting  with 
■      .    ^partiality,  and  as  the  agent  of  another  party  contesting  myjight.  I  do  nol  want^^ 
%  be  judged  by  yon.     I  have  good  reasons..    I  will  prove  tUm,  if  I  am  allowed.* 
Underthese  circumstances  it  is  my  duty  to^tuEb  to  the  written  law  of  tha  land, 
and  to  the  plain  principles  and  'practice  6f  tte  administration  of  justiqc.       * 

I  find  the  first  words  of  the  written  ezpi:e8«on  of  the  law  in  the  Code  of  Pro^ 
cedure,  Art.  176,  to  be:'"At»y  judge  miy  be-  recused."    It  is  true  I  do  nor 
find  the  word  '.assignee/  any  more  th«Ml  1 4o  that  of  «pert,  os  commissioner  for ' 
ex^opr|ation,  or  commissioner  for  fhf^ol  of  small' causes, 'or  justice  of  th/Sr 
peace;  but  I-i^ill  not  violate  a  saore4;,pHnS?iple  inseparable  from  the  due  admifi- 
i<i|ration  of  justice  for  the  mere  otoifsjii^V^of^  name'    'j^  rather  hold  that  the 
words  '  any  judge ;  include  aH  those  wl^  exeroise  even  wUhik  certain  limits  judicial 
fanctfons,  and  I  therefore  order  the  proceedings  on  this  contestatioii  ib  be  sus- 
pended,  until  this  petitionlias  been  disposed  of  upon  proof.  't 

It  is  not  necessary  '^  observe  that  the  declaration  of  the  assignee  would  fee 
conclusive  ufilesa  the  contrary  were  proved  by  the  pe-titioner,  and  that  this  proof 
must  by  Jaw  be  made  in  writing ;  but  «8  all  the  facts  referred  to  in  the  pejition 
are  facts  depending  upon  written  memoraridi  said  to  be  in  po88%ioD  ^ihc 
assignee,  and  upon  the  books  .and  proceedings  also  in  hiscustody,  theteri^Pion' 
of.the  ft^cts  cannot  cause  any  serious  delay.  As  to  whether  *he  recusation  wns  - 
uece^piy  at  \l\,  I  git^  no  opinion ;  the  matter,  if  it  could  have  been  brou^k 
l>efof«  the  Couirf  by  simple  petition,  \rouia  probably  have  been  disposed  ofVjtSte 
^satisfactorily;  but  the  preUminary  step  of  a^rsflusationiavteg  been  taKcn,  I 
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£.  5'trrtfflrrf,  for  claimant.  *^    >^ 
A.  <fe  W.  Robertson,  for  th«i  assrgnce. 
Bethitm  &  Bethune,  for  o6iitestant«.  ,. 

■   (8.  B.)  ^  .;■■-,■     ■„;   ■  .,       ■;,_■  ■'' 


J*roof  on  petition  ordereik 
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'  *QOURT  OP  REVIEW,  1872. 

■  •  ■  '•-■■■'.  ^ 

MONTREAL,  3l8T  OCTOBER,  1872. 

Cbram  Mackay,  J.,;Sob»anovJ.,  ^bauprt,  J. 


-•"Na'Zias. 
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JtfcG'aa^mn  e<  a?,  vs.  ^n>on  llnd  27ie  /ZbyaZ  ^^tim^al.^j;'^ 

,,Bno:^t  building  ma.erl.lg   delivered  on  .  .treet  oppoaite  the  bulldln.  ««  wM«i*  .i.^ 

«       (ntjnded.and  which  haveWnpald/or  by  the  ov^ftTr of  he  bulX?  ^  ^W"^*!"^  ^^ 
V       -  property.  wlthoutbe.ngactu.lly!5corpora,edlnSu«!l^^^^^  ■  ^    ' 

■^3^hi8j^«8  a  hearing  in  Review  pf  a  judgment  rendered  ty  "the  S.  C    at 
Montreal  on  the.50^th  March,.  1872,  and  reputed  in  the  16th  ll  0.  ^nript'.  l 

BiMiUDRT^  J.;  djWnted  onthe-ground  tfeat  the  case  waaoneofftart  d'ou- 
wage  and  that,  m  hia  -  opinion,  the  afcliitect's  ceMifioate  had  n^e  effect  of  * 
transfejrtTog  the  building  materiars  tb  the  owner  of  the  building  ^    \      ' 

•  .   .Ma<^^y,  J.  ,(fi,r  ,he  majoritj;  of  the  Court),  said  that  the  judgment  beloje 

^    ifould^be.  rejersed  .n  part  an*  confirmed  in,part.    So  far  aa  the  materials  de-         " 
Jivered  on  Met«<alfe  street,,  oj)p<J8ite  the  building  of  Cushing,  the  T  S     thev 

•  r^j^fWortJu^ing,  inasnmcK>he  had  pai^  for  them^  a^hi  Wa*       ^ 
iwund  to:do,  under  his  contract  .ijfith  Johnson,  on  «lieir  delivery ;  at  which  time        " 
the  contract  c^edared  the  materials  were  to  be  at  Cushing's  risk.  On  this  noint  v 

.  ieci.^  Arts.  1,025  and  M^S  of  tbe  Code,  aid  Trapb^^^^^^ 
Z  ^  **'.«^,'»»*«"''>5,<»«»"^«d  «n  tl»  lot  itself^as  they  w,re  delivered  after  John! 
«aa  8  flight    the  .Court  did  npl-consi^ef  'Cushirig  to  be  t,rop>ieter  of  them ' 
Th.8  part  Qf  the  judgfa^nt,  therefore,  would  be  confirmed,  bUt  the  amount  to  be 
paid  by  Cj«h,„g  would  be  .reduced  t^  «5'0,  Ibe  vajue  ofthe  materials  thus  de-  - 
iivered^on^s  lot.  '      .,  .,   •  *  »  "«^   ^ 

The  fallowing  Was -the  ju^nient  ^  ill*  Court:—  •  •,-    ' 

"TheX!ourt  *  *  *_  considering  a«t  the  quration  in  this  caus^  was  and  is  ^ 
^  i?&ot  as  to  whether  certain  materia  (meant  to  be  uM  te  Wlding)  ,ere  or  were 
>-   n(rt  to  be  held  moveables  or  immovables,  but  whetl.*,r,  ^  regard*  «id  materials        - 
\asirnig  was.owber  of  them  or  not  V-  -  * '      •    "        .. 

CoDBidering,  a»  to  the  luuAer  aiid  materials  of  the  value  of  J220  that  »e^'       '  "  "    ' 
.  ?F'^  ,fetcplfe  street,  the  same  *er'6.  k,og  b^re  dateof  plaintiff'*  .«»«,  ari-H.  ^  ' -^ '' '•    - 
«  thM  oan8e,  tbo  property  of  *^^.  T.  S.  Cubing,  had  beS«  paid  Ar  by  him!  an*''    -I  ■' 
fere..n^isj^.e84on,  that  the  idi^  .    X  .*^ 

^■'  *      *  « ■    -  i»  ^j  ■»  •  #     jp    « *    «^ 
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SUPERIOR  COURT,  1872. 


Kz  (>«rte 
Koulenii 
certiorari. 


-       ".     ■       I 


•  ii 


ocoaed  to  have  ownership  ^r  poBscsHlon  of  them,  and  had  placed  them  upon  and 
near  Metcalfe  street  for  thfllT.  3.  Cushing,  and  that  theT.  S.  ought  not  to  have 
been  condemned  to  pay  to  plaintiffs  anything  in  respect  thereof,  upon  the  issues 
in  this  cause : — '  '  " 

Considering  that  though  the  said  lumber  and  niaterials  be  to  be  hMd  move- 
ables,,it  cannot  be  held  thabiiiaterial«  moveablcn,  that  a  proprietor  buys  an^  pays 
for,  «nd  gets  put  down  at/the  place  where  he  is  building,  though  intended  to  be 
incorporated  in  a  buildit^^,  are  not  to  be  reputed  his  till  incorporated  in  the 
building: —  ,  /  „ 

Considering,  thereforo^  that  there  is  error  in  the  judgment  appealed  from,  io 
so  far  aa  by  it  the  1.  SJ  has  been  condemned  to  pay  'plaintiffs  for  the  value  of 
said  lumber  and  materials  upon  and  nenr  Metcalfe  street : — 

The  Court  doth  vacate  and  reverse  snid  judgment  pro  tantc^^pii  as  regards 

jd  lumber  and  materialsond  their  value  : — ^  '    ''* 

Biit,  considering  as  to  the  other  eflfbctiS  and  materials  which  are  referred  to 
n  the  said  judgment,  that  the  judgment  d  quo,  mi^ditpOiiti/nB  to  th|w^ner- 
hipx>f  them,  is  not  erfoneotts  (the  said  Cusliing;  h&ying  had  no  poascssfen  of 

id  effects  -last  referred  to,  until  "after  the  flight  df^aaid  dofendant),'^it  is  con- 
pmed  as  re^rds  that ;  but  the  valiie  of  said  othe^effeots  aa|&  materials  found 
to  be\$50onl  y.        ',    ^  v    '  ,v 

Court  doth  therefore,  confirming  snid  judgment  only  in  part,  condemn 
the  said  T.S.  Cushing  to  pay  plaintiff  said  •sum  of  1850,  and  no  more,  with 
interest,  «)s(.,"&c." ,     '.  -  '       ^  V 

judgment  of  S.  0.  reformed. 

G^iVoMort?^2?U5(a«,  for  plaintiffs.  •  -. 

L:  Cushing,  ior  Cushing,  T.S. 
(8.>.) 

SUt>ERIOIl  COURT,  1872. 
ONTREAL,  31ST  OCTOBER,  1872. 
(7ora»i  TonBANCK,  J. 

Xo.g36.    V  -    ., 

Rouleau  for  certiorari. 

for  having  dlitturbed  the  public  peace  by  gravpljr  Insulting 
lit  on  him,  aiid  by  crying  uul  and  threati>nlng  (o  beat  him 
is  bad  aa4  If  fli  be  quasfied.  \ 

,This  was  a  certiorari,  praying  that  a  c6nvictton  of  the  petitioner  before  a 
Justice  of  the  Peace,  oil  a  cmi^  of  having  disturbed  the  public  peace  by  gravely 
insulting  one  Brunet,  "and  by  ^coniiiiit\ijjg  an  assault  upon  him,  and  by  6ryiDg 
ut  and  threatening  to  beat  i^n|[  be  qusshcd  as  illegal. 
The  Court  granted  the  motion  to  quash  the  conviction,  assigning  as  a  reason 
:<*  that  the  conviction  does  not  appear  to  be  warrunte^  by  any  law  or  statute  in 
such  case  provided^"     .       .    ,        _ .       , 

\  _i    'jv.*    ,^:^    .l^j^ — J4....    -^1       CertioraW  maintained.    - 
JHcOby  tfc  ie/eiurc,  for  applicant;  ^  '- 

i.    MManger,  Demoyera  &  Ouimet,  fdr  conaplainant  and  J.  P. 
■       (8.B.)  '      . 


Held  :— Tb,at  a  conviction  before  a  J. 
a  party,  and  by  committing  an  ass; 
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COUR  DE  CIRCUIT,  1872. 
GOURDE  CIRCUIT,  1872. 

MONTREAL,  30  NOVEilBRE  1872. 
•  Coram  Tor  RANGE,  J. 

»  No.  8369.    ' 


1T3 


1. 


X 


^  Cyr  w§.  Cadieux.  m^    " 

4  demandour  rtclamo  du  d^fundeur  Ja  somm;  de  838.10  pour  2*  mois  da 
«ila.re  comme  domestiquo  ou  employ^  do  ferme.     EDtr'«utn,»  iLt  le  dTfen   ' 

F  X  do  $185;  qu  ,  offre  de  prauvor  par  son  sorment.  et  prdtewi  que  le  deman- 
Z.T^r'  ™"^."  valabIo,,u,aM  les  protestations  lit^rS^du  drnde„r 
IZ    r-ti!Tr^-  '^  dernier  .avant  I'expjration  de  Bon  cngletont  1'' 

do  ^„    ngage^ent,  nq  pent  otre  rc5u>  r^damer  le  salair.:  qui  pourral^  hT^^o 

da  pour.le  temps  qu',!  a  fai^  car  le  maltri  „«  peut  etre  tenu  de  payer  letla.^e 

de  on  empMqu'en  auta^qu,  ee  dernier  a  rempli  de  son  c6t^  Zl^^^Z 

Ma.8  le  dema«deur  pretend  que,  d'apres  I'engagement   verbal  a  iZfJl  ".;  ' 

de.an^uriUvait.t.ex^^^^ 

c^  Ju  defendear  quand  bon  lui  semblerait  et  que  dans  co  c«,  ee  dernie  strait 

lartiee  1669  du  Code  Civil,  4  prouverpar  son  scrment  I'engaRement  aU^^ud  «.r 
son  pIa.doyer  nie  fomellement.  les  avancis  du  demandeurT  Le  dSe^fa 
^produ.t;des  t^oaoios  qui  1  tendaient  .  prouver  des  aveu,  de  L  p^H/ 
mandeurquelengagenient  eta\t  telqu'all6g«4  par  ted^fen dear.  De  son  c6t4 
ce  der,„er  fa.tUtendre  quatre  t^^oins,  «,n  p*re  et  trois  s<,ul, "ui  pr^u'en 

i«%«Ie,  s^ppuyant  sur  la  seoond.|^tie  de  I'artiele  d.ja  cit.,  1«,„S  « lu  o"Z 

e  maitre  peut,  A  d^faut  de  preuve  ecrite,  offrir  son  seraent  quant  aux  oondi 

-dtr?7     ,  ,^' '«  ^^--T"' °>»  P^w  offerrpar  Y'iuaitre.ilieut  lui  6tre 
^^P^.e../e,..fc„«,,.e^.«.«,^-q„ant  au^  matiSU  a^xquell^  il  ^^^ 

I «tlT  t-'T''^"  '^''"^'  P'""  '"  ^''"••'  ^^"^^^'"^  t«"te  la  difficulty  de  I.  case 

«  ..  f.vc.r  du  d.feade„  e.  debouu  f^JIlZjl    ''"""°°' »"»»?• 

i»ra„jer^  r„„„^,  l^u^l^jjjljjj^j^^^   >  Aotioo  d«b<iii«B.  ■ 

JIW™  0»M»e(,  pour  le  dtfendenr.  .,1',         i   ■-  ■      _' 

^-'S^lT  m  "'  •■  '"'^"  ^^"^"'''  ^^-  «•«-'  -  «•  Acte.de  Notorize  p.  3oi 
(jr. 
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SUPERIOR  COURT,  1873. 
HTB.  8CHOLASTIQD9,  20TII  MARCH,  1873. 
Coram  ToRRANOi,  J. 
Ex  pnrto  hicto^e  Thirien,  Petitioner, 

■:    and  ' ' 

t  Gedton  Lauxon,  Opposant.         .  * 

:— Tbktu  Intordlotlon  for  habitual  drunkennew  under  83  Vic,  o*p.  36  (QuebM),  ewtinot'lw 
pronounoed  by  the  prothonotary  of  the  Uupertor  (Jourt  in  tlio  abtonoe  of  the  }Mlg(*  unj^et  • 
C.  C.  P.  466.  • 

■  i  :  . 

A  petition  wu  presented  to  the  prothonotary  of  the  Superior  Court,  District 
of  Terrebonne,,  on  the JL5t;h  October,  1872,  in  the  absence  of  the  judge,  under 
C.  C«  P.  465,  praying  for  the  interdiction  of  Gedton  Xf&uton,  as  being  an^abi*  i 
tual  drunkard,  acoording  to  the  provisions  of  33  Vic,  Cap.  26  (Quebeo)|, 

An  osaembly  of  the  relatives  was  hold  on  tlio  26tb  October  tit  which  Lauzon 
was  present,  and  aflter  evidence  taken  by  the  prothonotary  and  advice  under    ^  ' 
oath  of  the  relatives,  the  prothonotary  tHje  same  day  pronounced  the  inter- 
diction. ~  O  "    '  " 

The  now  opposant,  Qoddon  Lauzon,  in  the  terms  of  C.  C.  P.  4^,  on  the  '^ 
28th  October,  fyled  an  exception  ta  the  oi^r  of  the  prothonotary  on  two 
grounds:  Ist.  That  the  prothonotary  hatf'n'oNurisdiction,  but  only  the  judge/* 
2Dd.  That  the  service  of  the  petition  had  not  becn'ntiad^  upon  the  oppdeant  id! 
the  terms  of  the  stattite. 

The  case  was  argned  before  the  Court  in  the  February  tefm  (1873). 

PeR'Cc^ah. — The  objection  of  the  opposant  as  to  the  insufficiency  of  the 
service  of  the  petition  upon  him  has  not  occupied , the  Court  from  the  record  of 
proceedings  shewing  that  the  opposant  was  present  at  the  assembly,  but  not  shew-  « 
ing  that  he  then  took  exception  to  the  insufficiency  af '*the^  service. "  There  re-    . 
mains  the  othi^p  qttestion  as  to  the  jurisdiction  of  \hc' prothonotary  in  the  ab- 
sence oV  the  judge.    Admitting  for  the  sake  of  argument  that  the  pj*9thonotary 
had  jurisdiction  in  the  absence  of  the  judge  by  CKJ.  P.  465  at  the  time  when 
that  article  of  the  Code  of  Procedure  took<^ffect  as  law  in  I867,  wc  have  to  look 
at  the  provisions  of  33  Vie.,  C.  26,  providing,  for  the  interdiotion  of  drunkards.  ,^ 
This  mode  of  interdiction  was  created  by  .the  Act  which  came  into  force  oil  tht  i 
1st  February,  1850.  .,  -  / 

The  tirst  clausercacR  :  "On  petinon,  under  oath,  premipted  to  ahy  oncof  tljifr 
judges, of  the  Superior  Court  for  Low  Canada,  who  alone  shhU  have  pow^rtO- 
ict,  &c.,-&c."    ,      ■  V^,.  -         "  *   :. 

~. -TMi clause,give§„fixclu8fve  JurisdictiOB  to  the  jtidgo,  and  the  exaeption ijrlei 
I^  the  opposa6^l^. the  order  of,  the  "protlraodtary  must  be  maiptikined,  and  tbe 
<9rder  Ebt  aside  snSia^n&Hied..  - 


^  •, 


De  Mnti^;€or^0p(xaBt.J' 
\  Pi^voU*S«Sochon.  ibt  petideWer, 


Exception  luaiiitainedk 


-^4n       a 


-w 


^^:-^^ 


.'I- 


-»^ 


\\' 


V 


.'.-"■      ■■■    r  ,  u   ■        ■-■■  »■     '  '■ ' 
a  i»'.i      ,■,  ';  "Ml     ' 


CIRCUIT  COUKT,  1873, 


II  W'l  i' 


)w 


CIRCUIT  COURT,  m3.  „' 

BTE.  8GH0LABTIQUB,  aora  K^pH^  ifikl 
Coran^jflB^lAnTol,  ^,  .  > 


.;  4; 


*  ^taudnj  v».   ToniaUy  -et  jkl.        '  • 

.   ai^VBT— CoSTi— NtTLtWT. 

Hai-ft:— 1.  Th«t  whftreAiurvcyoraaniiniti«notabl«niultlnth«m(klnKofa«arvp}',  and  ^tlrtpOTi 
,  l(  In  oonpoquunco  Mtt  aOUv  by  the  Court,  he  is  no{(  entitled  to  <Ualm  IHe  fUV  hli  iiMrk. 
3.  That  a  lUlure  to  give  the  iwqulilta  aotloo  to  thu  partlee  iMifore  ptoo««dlii|t,  U  luoh  notable 
fliult. 

^^j,.-^he'  plaintiff's  notion  was  to  recover  from  the  derendants  jointly  and  neverally 
^  $43.50,  costs  of  a  siirvey  mode  by  liim  in  an  action  en  borna^e  betlreen  the  two 
defendants. 

The  defendants  pleaded  separately  that  the  survey  made  by- the  plaintiff  hi4 
been  of  no  avail  or  advantage  4o  them  hi  con8er|uonce  of  the  plaintiff's  n^teot 
to  comply,  with  requisite  fprmalities,  and  among  others  to  give  the  parties  duo 
notice  of  his  prpeecdingf),  in  consequence  of  which  neglect  the  Court  bad  set 
aside  the  rejwrt  made  by  him  of,  the  survey.       '  •    ;-  > 

The  evidence  of  record  »ho«'^  that  the  plaintiff  ty  judgment  of  the  Oirouit 
Court  for  the  County  of  Argenteuil,  at  Lachute,  on  the  3pth  Majf,  1868,  in  the 
cause  No^l73,  Tomalty  vs.  Broadfoot  (Aim6  Lafontaine,'J.),  was  apjtointad^t^ 
run  the  line  between  the  properties  of  the  then  plaintiff  and  then  defendant^  and 
■"  to  establish  the  said  line  in^presenco  of  the  respective  pattiepx^r  aflkerdiiie  notificSa- 
tion  to  them,  &o."  The  plaintiff  made  a  survey  and  ^port  to  the  Court  Cyled 
11th  January,  1869,  which  1^  judgment  of  the  same  Court  on  tiiJ^  16th  Sept., 
1869,  was  set  aside,  "  considering  thalrthc  defendant  (Broadfoot)  was  not  duly 
notified  of  the  flurvey'to  be  performed  by  the  said  surveyor  JB^  that  he,  the  said 
defendant^  was  not  duly  represepted  at  the  said  survey."  '^e  notice  by  the 
plaintiff ^at  he  would  proceed  under  the  order  appointinffhim  to  make  the  sur- 
vey wjfs  served  on  the  two  diefendaiits  on  the  2nd  September,  18C8,  requesting 
the«  to  be  on  the  spot  on  the  third  of  the  same  month.  The  plaintiff^s  report 
fo  ^c  Coifrt  states,  "  after  due  notification  of  the  parties  «s  it  appears  by  the 
"  return  of  the  bailiff,  dated  the  second  dfty  vf  September  itstant,  1868,  the  said  • 
-"  parties  appeared,  the  said  Thomas  Tomalty  personally,  uni  the  said  Samuel 
*'  Broadfoot  represented  by  his  son,  David  Broadfoot.'^  ♦  .  . 

Burroughs  mi  Filion,  for  dcfepdants,  trtted  C.  C.  P.  943  and  333. 
W.  Privost,for  plaintiff,  contended  that  the  proceedings  in  the  other  .case  of 
Tomalty  and  Broadfoot  setting  aside  the  report  was  res  inter ttips  .acta,  apd  that 
liis client  should  not  lose  his  fees  and  disbursements  ^ilho\it^a^&Ua ji^l^ntifi, 
which  did  not  appear.  *  ""jv.:^  .   ' 

Feb  Curiam. — C.  C.  P.  333  requires  the  expert  to  give  three  days  nptice  of 
his  proceeding  in  any  case  unless  there  is  a  distinct  waiver,  Jwbioh  dobs  not  ap- 
pear here.     By  C.  C.  P.  943  the  same  rule  if  to  be  Qh»rMipd  by  the  surveyor^ 
•homage.    Was  Da?id  :Broadf|9ot  authoriseil  to  riflHHHhis  father?     It'^oes 
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CtBCfU'lT  COURT,  1878.  •> 


4olm.AiH,lr:»»S!I*^P*"'  •'•*^  *'••  ^'"^ 


^rammoiKf^ 


TIm  jplainliflr  «ru  oerUf 


•A' 

■"*■« 


y 


cocdingii  worc'rf  to  nwlK 
An  (irr><  {if'^flwi  Pouf'dft 
Buit  •npporitha  ooat  roRuL 


V 


^    .  >t(KhflM "  niot  givf D  fta  unnMonal)!*  Jadgmeti^ 
lirtK)  to  ffivo  )]u«  nntioe,  w^hout  Wt^Lhin  pro. 
tirarlo  indUix^nublo  pi^limintry  iJ||||p)dttion. 
lonnod,  1 6t»r  July,   IRl 2,  dooi(l«jii  thaTlJio  expert* 
I  ^t^  ''tAii  thti  annulling  of  a  report  oa  a  ppns^quvnce 
of  tt  notable  ftulr  oo  their  part.     (Journal  den  Ayou^n ;  T.  1«,  p:  700.)  Curri 
bjr  Chauveau  Mjn,  T.'J,  p.  134,  No.  121«,  A.  0.1862:    "Cetto  deoiaion  uou* 
^  parait  fort  cquitabjc."     This  (hmt  boldn  that  ffeo  omiiwlon  to  give  the  notice  io. 
tinre  ia  a  noUblo  fault,  and  that  the  plaintiff  in  coi»«c<|ucuco  ia  not  .entitled"  t.»  hi* 
bill.    The  action  li!  dllimtlHcd.  v'    .      •'   ."  /  '    ,. 

A-rfi'o*/ <t  flIocAon,  for  plaintiff.  •        *     '    , 

j; //. /Y/tort,  for  Broadftmt.  .  «  *  ■  :,     f 

C.  5f.  jB»4rrottjA*,  for  Tomalty.     )  «     •;  ,^     • 

(J.  K.)   .  ■      ...  .       ■'  .  ''>     '      .-,,  , 

'  :■-  /         CIUCUIT  COURT,  1 87.1.    IT" "^ 

.  -   *,  -  '       •'•  .  '■■ 

■    '  MONTRIAL,  lit  APRIl^.  1873.        '        •     '    •.       ,'  . 

Corafn  Toi\RAN(JB,  J.'  \ 

.  .       '  '  .No.  ?00.  -         '• 

''"ft"*""  ''  V'^'  ''•  DrUmmnml. 

Hbld  .— Thdf  the  inpply  of  raft-eilimenta  to  k  (ranR  of  men  collect ed  dilf Itlff  MMtaotion  of  a  iivpny 
«.nt.tt.o  .« .i.„  '»-".^oii»  of  t«n»d«,  to  b«  uiKd  In  o«>e  of  an  emewncy,  gives  rl«e  to  no 
'%\i  of  the  rcfri-dbnienta.  ' 

liff  was  to  recover  872.  The  declaration  alleged  thot 
»8t,  the  defendant  was  a  cundidato  for  the  r«presenta- 
Jnnllfa  of  the  electoral  division  of  Montreal  West,  the 
■  took  pince  at  the  city  of  Montreal,  m  Wednesday,  the 
.  28th  day  of  August  last.  That  the  soid  defendant  and  the  oommittetf  rcprcselUing 
and  working  for  him  hired  a  large  number  of  men  to  bo  ready  in  case  of  emergency  . 
during  the  said  election,  and  sent  fifty  of  them  to  the  place  of  business  of  the 
female  plaintiff,  where  they  reinained  during  the  24th,  26th,  27th  «ncf'28th  days  " 
of  the  month  of  August  ofor^id,  and  were  furnished  with  refreshments  by  the 
female  plaintiff  at  the  instance  ond  solicitution  of  the  defendant  and  his  com- 
mittee  aforesaid,  and  for  the  benefit  ando^o  the  account  of  the  defendant.  That 
the  said  gang  of  hired. men  was- visiteJiit  intervols  during  the  said  days  by 
,  members  of  the  said  committee  ond  by  their  and  the  defendant's  employes,  for  the 
purpose  of  oilling  the  roll  and  paying  the  waged  of  tho  said  hired  men,  and  the 
said  roll  was  called,  and  the  said  wages  were  paid  to  the  said  hired  men  in  the 
female  plaintiff's  establishment.     Then  followed  the «'  quantum  meruit." 

The  defendant  demurred  to  the  declaration,  on  the  ground  that  the  expenses 
sought  to  bc(  recovered  arose  out  of  a  parliuinontary  election,  and  as  such  were 
nt^  recoverable. 

•  ^^'  ^•^•'  fof  defendant,  plaintiff  pn  demurrer,  cjt^d  C.  S.  C.  chop.  6, 
as.  82,  83;23  Vic,  chap.  17,  S.  6  (A..D.,  1860)  ;  Cenfederatwn  'Act  (1867).  s' 
41  ;  34  Vic,  C.  20,  S.  2,  9  [Canada].  .     ,1^  , 

D.  Browne,  i  conln.  >  _ 
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?li  Cd»ia»I&-TK«  A«tbf  18fl(^icu  timt  **  «iwy  oiooato^  oontnwt  or 
I"  pKHuiM,  or  undaruking  in  any  waj  r8forrin;<  to,  or  ari/iiog  out  of^  w  dopendhin 
,^'tt]X>D  iBjr  ParliaiaenUry  election,  even  for  the  payaioat  of  lawful  expooM*,  or 
•'  th«  doing  of  sopie  lawful  i«t,\|ihull  bo  void  in  law."    f  *  -  '  , 

Tho  plaintiff  oontondfl  that  thin  ^rovimon  haa  not  haen  kispt  allvt  by  th«  Cod 
jltderaHon  Ant  of  18«7,  whiolj  innkea  certain  proviaiona 
•tid  th^  tWok  that  3*Tie.,  O.  %8.  9,  abowa  tt 
«f  the  Aot  of  I860.  .  fbe  defendant  on  tbo  other  1 
tho  Confederation  Aot  kept  alivo  the  prbvi^on  of  1  j 
of  34  Vie.  was  only  made  in  order  to  <>xton(l    th. 
vineeaoftbo  Dominion.     The  Court  la  with  tho  doftt 
But  another  grave  considorittion  may  bo  NugKusted,-  '  Art 
eoaotH  that  contracts  aro  illeuul  which  nru  contrary  to  good 
order.     Hero  wo  have  the  plaintiffn  alleging  that  they  auppliti 
png  of  60  men  oollooted  by  the  defendant  to  bo  t«»ay  fp  eaa^  of  an  emergeooy.    s 
Against  whom  were  theao  men  to  be  used  ?     Wajit  in  support  of  publio  orde-^ 
or  otherwise  ?  Wo  are  not  informed. '  They  were  certainly  orgaoiiod  as  an  "  m- 
ptriun  in  imper'a,"  and'the  Court,  has  no  hesitation  in  deeiding  that  tho  oauatJ^ 
of  action  diiMslosod  by  the  declaration  la  uulawful^^nd  the  Aotioo  muat  "he  din*    * 
mi^iied.  '  ' 


Pa.rtiMa 


,f  D.  UrowHc,  for  plaintiff.' 
W.  //.  AVr,  Q.C.,  for  defendant. 

'    (J.  K.) 
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^   CIBCIMT  COUKT,  1873.  »      ' , 

MONTREAL,  ISrs  MAROB,  IBTa":        ^   ' 

(I  « 

. Coram- Toura]ScX,  J.  ^  „     (V 

\     '\^      '        "       '^  :  No.  323.     ,    '      '  ."..-' 

'l*an««WM  v.  GreniVr,  and  ^reni«r,  OppfliBBT"--^         /     ,    ■ 

'  H^p  :— Tl>«t  an  opfbattion  AJugemtnt  f}ie<lt^Judgirentr*iwlei«dlntern  to  ao«M  iryd«fault  ob 
t,,  A  i\D(«,  wUl''b«  r«]jBeted  on  motion  o(  plaintiff. 

The  plaintiff  obtained  ^gmen  ton  Ist  February  last,'  in  toraa,  by  default,  on  a 

note.     Subscquetitly  the  defenjlan^  fyled  an  opposition  to  thej»4gment,  and 

Beique  for  pkiiitiff,  moved  to  reject  the  opposition,  citing  0.^  C.  ]^  484, 486, 

Alphome  Ouiinet,  d^ontra.        - ".    '\  '  j, 

Per  Curiam  : — In  the  present  case  the  judgment  was  rendered  in  terjn  on- 

proof,  and  an  oppositiob  (ijugepient  is  nol  admissible  in  stjioh  oases.    My  brothers 

Hackay  and  3eaudry  oonour.  ,     •-     %  , 

*■       ^»      I         •»».,'  Motion  granted.  _ 

.Je«^<£rA^jjue,  forplaifttiff.,n       ii      !     ..  j^' 

^.  Outme^,  for  defendanr.        •  /4     '  ,    ,  ..       ^ 
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/  PRIVY  COUNCIL,  1873. 

WINDSOR  (JASTLB,  3rd  MARCH,  1873. 

Coram  Thi  Queen's  Most  Excellent  Majesty,  Lord  Privy  feEAL,EAEt 
OP  KiMBEaLBf,  DuKB  OF  Arotl?,  Sir  John  Btles. 

^      CHARLES  LEOLEREf,  «T  AL., 

Appeliantb  ;        > 


AHO 


their  judgment  on   the 


JEAN  LOUIS  BEAUDRY, 

,  ,  .  RlSPONDKNT. 

HiiD  :-Th«t  theMthorityeonUined  in  the  deed  of  donation  recited  In  the  pleading!,  to  aollth* 
property  therein  de«ribed  If  „>.rM.hou.d  deem  It. dv.ni,pL^  to  do  .o?  cZid  be  IokS 
acted  on,  on  «xi«r/f  io  reporting,  without  the  necewlty  of  .nj^ubiequent  Judicial  proMedh^^^ 

11118  was  an  appeal  from  a  judgment  of  the  Coust  of  Queen's  Bench  ^r 
Lower  Canada  (appeal  asidp),  rendered  on  the  9th  of  December,  1869,  conBrming 
a  judgment  of  the  Superior  Court  at  Montreal,  rendered  on  the  Slst  of  Decem- 
ber, 1866.  ■     \        - 

The  Locda  of  the  Judicial  Committee  pronounced 
iBt  of  March,  1873,  as  follows  :-^ 

Coram :  ■  . 

t         Lord  Justice'  James. 
Sir  Barnes  Peacock. 
Lord  Justice  Mellish. 
Sir  Montague  Smith. 
The  late  M.  Pierre  Leclere,  the  appellant's  testator,  having  obtain^  judg- 
ment against  a  Mr.  Short  for  60/.,  the  price  of  a  piece  of  ground,  part  of  an 
orchard  in  Montreal,  he  had  sold  to  him,  the  Sheriff  seized  the  ground  in  execu- 
tion.    The  respondent  (Beaudry)  filed  an  opposition  to  the  seizure  as  purchaser 
of  the  interest  of  persons  entitled  to  a  share  of  the  orchard  under  a  deed  of 
gift,  and  he  sought  to  annul  a  previous  sale  made  to  Piferre  Leclere  himself,  a» 
well  as  the  subsale  by  Leolere  to  Short. 

The  Court  bf  Queen's  Bench,  by  a  majority  of  Judges,  affirmed  the  decisioo 
of  the  Judge  of  the  Superior  Couirt,  which  in  effect  annulled  the  sale  to  Leclere, 
and  whether  this  sale  ought  to  stand  is  the  principal  -luestion  in  this  appeal. 

By  the  deed  of  gift  referred  to,  dated  the  14th  May,  1827,  Madame  €.i8ton- 
guay,  a  widow,  gave  to  her  son  Franyois  Xavier  Castonguay,  to  take  eflfeot  as  an 
immediate  gift,  the  enjoyment  and  usufruct  during  his  life  of  lands  in  Montreal, 
including  the  orchard  in  question,  and  after  his  death  she  gave  the  property,  io 
substitution,  to  bis  legitimate  children.  She  further  declared  that,  in  case  the 
donee  died  without  children,  the  enjoyment  and  usufruct  should  go  ("seront 
reversibles  ")  to  his  brothers  and  sjsters,  or  any  of  them  during  their  lives ;  and 
that  if,  at  her  son's  death,  all  his  brothers  and  sisters  should  be  dead  (the  event 
which  happened)  the  property  «'  retournera  et  appartiendra  "  lo  their  l^itimate 
children  per  ttirpes  ("  par  souohes  "), 

Power  was  given  to  the  donee  to  sell  the  orchard  for  a  rent  charge,  if  it  should, 
be  judged  by  experts  to  be  advantageous  to  the  succession.  This  power  under 
which  the  sale  in  question  was  made  is  in  the  following  teras  :— Que  le  dit 
donataire  pourra  vendra  &  constitution  de  rente  seulement,  le  tout  oa  partie  do. 


^ 


-  -MMSSf:^^^' 
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tcrraiD  oomploDt*  d'arbrfesTruitiere,  si  par  experts  et  g^»  ^  oe  connai«8an«  ^Jeat  Lociere  «t  •!., 


jug<5  avanta^eux  pour  8C8  eufiins."  '  ^ -- _   ^ 

It  is  probable  that  the  suitability  of  tKe  land  for  building  purposca  was  the 
motive  fbr  giving  this  power  to  the  institute.  Two  conditions  are  annexed  to 
its-  exercise :— (1)  Th^t  the  snle^  shall  be  for  a  rent  cl^arge  ("  d,  constitution 
de  rente") ;  and  (2)  that  it  shall  be  declared  by  experte  to  bo  advantageous  to 
the  succession. 

It  may  be  observed  that  both  appear  to  have  been  complied  with. 

F.  X.  Castflncuay,  the  institute,  died  childless  in  1861,  having  |urvivcd  all 
his  brothers  and  sisters.    Two  brothers,  Jean  Baptistc  and  Benjamin,  left  children 

His  sister  Josephte  married  Lcolere,  and  there  were  seven  children  of  this 
marriofje.  Benjamin  died  before  the  deed  of  gift  of  1827,  leaving  three  sons, 
and  the  respondent  (Beaytdry)  in  1857  purchased  their  expectant  interest 
one-third)  in  the  substitution.  -  He  afterwards,  in  1862,  purchased  the  share 
(one  twenty.first)  of  oye  of^the  sons  of  Leclere  and  his  wife  Josephte.  By 
virtue  of  these  purchiites  (su^«ftft  to  a  question  to  be  hereafter  considered), 
Beaudry  became  entitled  to  question  the  validity  of  the  salfeto  Leclere,  made  by 
virtue  of  the  power  in  J*ie  deed  of  gift  of  1827. 

The  following  are  the  circumstances  under  which  this  sale  was  madfe,  so  far 
aj  they  appeujr  to  be  material. 

In  1844,  P.  X.'Castonguay,  the  institute,  desiring  to  exercise  the  power  of 
sale,  filed  a  petition  in  the  Court  of  Queen's  Bench,  stating  this  desire,  and 
that,  with  reference  to  the  condition  requiring  experts  to  certify  that  the  sale 
would  be  advantaj^ous,  h*o  considered  the  experts  should  be  nominated  by  him," 
aud  a  person  representintj  the  substitutes;  he,  therefore,  prayed  the  Court  to 
nominate  a  council  of  the  family  to  appoint  a  tutor  to  the  substitution  for  that 
purpose.  •  '    *f,  '  « 

In  pursuance  of  an  order  made  on  this  petition  a  family  council  met  and 
appointed  Joseph  Castonj^uay  to  be  tutor.       - 

The  tutor  having  refused  to  name  an  expert,  in  September,  1844,  F.  X.  Cas- 
tonguay  brought  a  suit  against  him  praying  for  a  declaration  of  hid'^jght  to  selj, 
if  experts  certified  that  it  would  be  advantageous  to  the  substitutes,   and  th»t  ?' 


the  tutor  should  be  ordered   to  nominate  an  expert.     The  Court  .ordered  tl 


parties  to  appoint  experts  who  were  to  report  to  tlje  Court,  and  they-were  appointr  ' 
ed  accordingly,  and  made  a  report  to  the  Court  that  a  sale  would  l>6  advantageous 
to  the  succession.  . 

The  right  to  sell  was  still  disputed  by  the  tutor,  but  upon  the  hearing  of  the 
cause  the  Court,  on  the  13tb  October,  1847,  after  referring  to  thereat  of  the 
experts  and  considering  ("  ponsiderant ")  that  F.  X.  Caatonguay  had  then  the 
right  to  exercise  the  power  "en  observant  les  formatit^s  tequises,"  adjudged 
and  decreed  that  he  had  the  right  to  sell,  an  estimate  being  first  made  of  the 
value  by  experts  to  be  named  by  the  parties,  or,  if  ntot,  by  the  Court.  The  effect 
of  this  judgment  is  one  of  the  principal  questions  for  consideration.  It  is  so  far 
in  favour  of  the  appellants  that  it  declares  the  conditilMfi  imposed  by  die  donor^ 
viz.,  the  certificate  of  experts  that  the  sale  was  advantageous,  to  have  been  otoiplied 
with,  ^nd  that  thedbnee  hadtheni'  the  right  to  sell.  But  it  win  insi^d  on  the 
part  of  the  respondent  that  the  Court  imposed  as  oonditionis,  oot  merely  k  new 
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.  valuntion  by  expcrt«^  but  all  the  formalitie.  required  upoD  -.Lioial  sale,  w/thout 
which  the  Palo  would  be,  it  waa  oontonded,  a  nullity.  \  J 

The  tutor  having  appealed  againak  thia  judgment  it  waa  affirmed  w/th  cost, 
after  a  long  delay,  in  1857.  I  1 

The  tutor  again  refusing  to  appoint  an  exporj,  the  Court  lappointfid  one  for 
hin..  Tbeseesports  reportedthat  tho  value  of  the  orchard  wa8\6,000raud  their 
report  was  confirmed  by  the  Court  on  the  20tli  June,  1857     \       / 

2I  JuTvlfisT?  V  7't '"  "^  *""" ''  •^" ""  """'"•^ '"  '«^'  •"'•''  ^-  ♦•-« 

J4thJuy  1857,F.X.  Caatonguay  petitioned  th«  Court  to  appoint  an  expert 
or  the  tutor  ^  to  value  ,t.  The  tutor.appcared,  and  having  submitted  hiulTolf 
to  the  Court,  the  same  experts  were  again  appointed.  They  valuetf  the  orchard 
88  divided  into  twenty  lots,  and  made  the  aggregate  value  5,000;.^,  before  ' 
Their  report  was  filed  on  tlieSOth  July,  1857,  but  no  application  was  made 
either  to  confirm  or  reject  it,  and  no  further  proceeding,  prior  to  the  sale,  waa 
taken  m  the  suit.  '      > 

lir'^'M  tT/™'"'"^'"^'  ^^'^'  <^«'»«"R'"y.  by  a  deed  of  the  22nd  April, 
1857,  sold   his  life  interest  in  the  usufruct  to  Leclere  and  one  Garceau,  whose 
rights  Leclere  afterwards  acquired.     By  another  deedof^he  15th  May  1857 
reciting  that  subrogation  had  been  omitted  in  the  deed  of  sale,  Castonguay  declared 
.hat  Leclere  and  Garceau  should   be  subrogated  in  all  his  rights  under  the 
deed  of  gift,  and  the  judgmenta  of  the  13th  October,  1847,  and  on  the  appeal 
...ni  might  cxe>^  them  in  his  name,  consenting  to  do  all  acts  necessary  to  rive 
tl»om  entire  posa^s^on  of  the  rights  ceded  to  them  by  the  deed  of  sale 
^    It  was  after  Jfce  usufruct  for  the  life  of  F.  X,  Castonguay  became  thus  vested 
pn  Leclere,  thai  the  purchase  by  him  of  the  corpus  of  parts  of  the  orchard,  which 
IS  now  impeaoUedj  took  place. 

•  Tlie  orchar/was  sold  on  the  Ist  September,  1857,  at  an  aubtion  h^d^be 
Court  House.  All  the  lots  were  sold,  and  a  price  realized  much  in  etoJHe 
"^luntion,  VIZ.,  in  all  6,442^  viiir 

Xeclcre  was  the  highest  bidder  for  six  lots,  which,  after  being  puf  .up  Zar- 
sJv.  were    offer(><1  in  nno  1»»      on 1 •    ,  ,  .^  ^  *    ^     1^' 


aW»y,  w^   o^rea  in  one  lot.     They  were  knocked'down   to  hKrS 
llieselnta    nan  hnAn  vnlna/i  .f  1  annr      1  t     ■  »  .  '  <^ 

fcf*y 


Ti-Tcl  I  »     uJr        ,     ,  '       "  itnocicea  down   to  him  for  1,0{ 

These  lota  had  been  valued  at  1,300/.,  and  Leclere  afterwards  agreed  fcw 
that  sum  for  them  All  the  lots  were.sold  "  i  constitutio^^e  re^t;,"  calcS 
at  b  per  cent,  on  the  purchase  money. 

/  ^the  14th  September^  1857,  R  X.  Castonguay  convened  by  deed  of  sale 

gcs^  SIX  lots  to  Leclere.  On  the  2nd  November,  1857,  Leclere  sold  one  lot  to 

/Shor^as  stated  in  the  outset,  for  501.  in  addition  to  the  rent-ohaige ;  but  tl,il 

^sum  rbally  rYresentedaprofitof30Unly  (20Uaving  been  paid  b/Leolere  for 

/  commiitmg  the  seigniorial  rights),  and  was  not  payable  for  five  years 

TheUbove  purchase  by  Leclere  of  the  six  lots  is  impeached  by  Beaudry  in  the 
procee<^„gs  which  give  occasion  to  the  present  appeal,  on  the  grounds,  fi«t,  that 
the  sale  was  fraudulent  and  collusive,  and  uoUbond/ide  execution  of  the  ^.wer 
of  sale ;  and,  second,  that  the  requisite  formalities  required  upon  a  judicial  sale 
not  having  been  complied  with,  the  sale  is  void  as  against  the  substitutes. 

As  to  fraud,  the  judge  of  th?  Superior  Court  (Mr.  Jastice  Monk)  oame  lo 
the  conclusion  that  it  had  not  beon  estab^shed.     He  says,  •«  As  to  ^auda  being 
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Mt  up  by  Beaudry  as  having  been  practised  by  Leclore,  they  have  not  been  Leci««.t»i 
proved.     There  was  looaenesa  in  his  proceedings,  and  irregularity  in  the  particu-     q^^^ 
lars  referred  to,  but  no  such  intention  as  is  imputed  to  him."  The  three  Judges       ""  ^' 
who  formed  the  majority  in  the  Court  of  Queen's  Bench  do  not  dissent  from  tlint  ^"^    .  - 
opinion,  and  their  Lordships  are  satisfied  with  it. 

The  principal  objections  urged  at  their  Lordships'  Bar  on  this  part  of  the  oaso  ' 
were  based  on  the  deed  of  subrogation,  by  which  Leclere  was  Subrogated  in  ail 
the#ight8  of  the  donee.    It  was  contended  that  the  power  of  safe  was  a  trust  for 
the  benefit  of  the  substitutes,  which  could  not  be  ddegated,  but  this  their  LorcJ- 
ships  think  is  not  its  true  nature.  The  settlor  gave  this  power  to  ,her  son,  the  donee., 
who  was  the  principal  object  of  her  bounty,  for  his  own  benefit,  as  well  ns  that  of 
bis  successors.     She  guarded  the  substitution  by  two  conditions,  vis.^i^  requir- 
ing the  sale  to  be  for  a  rent  charge,  and  a  previous  report  of  eiperts.    In  so  far 
as  the  power  of  sale  affected  the  usufruct,  Leclere  had,  after  the  transfer  to  him, 
a- beneficial  interest  in  the  exercise  of  it,  and  to  that  extent  the  subrogation  was 
protective; of  his  own  rights.     The  execution  of  the  power,  no  doubt,  remained  / 

with  P.  X.  Castonguay,  and  he,  in  fact,  did  exercise  it  by  authorizing  and  joining  / 

in  the  sale,  and  executing  the  deeds  of  conveyance.  -        ; 

No  authority  in  Canadian  law  was  cited  po  shew  that  the  alienation  of  the  / 

usufruct  by  Casfonguny,  and  the  subrogatjort,  of  his  rights  in  Leclere,  rendered         / 
the  execution  of  the  power  by  the  former  invalid.     Upoq  principle!  there  is  no 
reason  it  should  be  so.     It  might  be  vefy  much  to  the  prejudice  of  [the  substitu- 
tion to  hold  that  powers  of  this  kind  were  extinguished  upon  a  sale  of  the  usufruct,       ' 
\^hich  the  gr^v€  is  competent  to  make,  qpthat  its  subsequent  exeiution  should 
b(B  considered  necessarily  to  indicate  fraud*     In  an  analogoua  case  arising  in 
England  it  was  held  that  the  power  was  not  extinguished,  and  that  its  subsequent 
exercise  was  not  evidence  of  malafidet.   ;(See  Alexander  v.  Mills,  L.  R.  6  Ch 
App.  124.)  °  '  ' 

No  doubt  Leclere  took  ihe  most  active  part  in  tHe  management  of  ^e  sale,  but 
P.  X.  Castonguay  concurred  in  all  that  was  done,  and  had  separate  legal  advisers 
to  whom  the  conditions  of  sale  were  submitted.    Nothing  unusual  or  objection-  i 

able  has  been  pointed  out  in  these  conditions,  and  it  appear?  the  usual  and  full  -      / 

publicity  was  given  to  the  sale.  .•  ' 

Evidence  was  given  of  n^otiations  Jbetwccn  Leclere  and  a  Mr.  Simpson,  with 
a  view  to  establish  that  Simpson  was  prevented  from  bidding  by  a  promise  from 
Leclere  to  sell  to  him  after  the  auction,  but  the  proof  on  this  point  is  quite  incon- 
elusive ;  and  on  the  other  hand,  there  Is  much  evidence  to  show  that  Leolffre  exert 
ed  himself  to  (*tain  a  good  sale,  and  to  counteract  the  efforts  of  Beaudry  him- 
self to  prejudice  it.  There  is  satisfactory  evidence  that  the  sale  was  well  attended, 
and  that  the  biddings  were  fairly  conducted.  ■         %. 

Although  some  of  the  eiroumstances  in  the  case  are  undoubtedly  such  as  to 
rouse  suspicion,  and  the  attention  of  their  Lordships  has  been  properly  called  to 
them,  they  do  not  think  it  necessary  to  comment  further  upon  the  facts,  partiou- 
jarly  after  the  finding  of  B|r.  Justice  Monk  already  referred  to,  from  which  the 
majority  of  the  Judges  in  the  High  Court  expressed  no  dissent,  and  in  which 
Mr.  Justice  Badgley  strongly  oonourred.    The  latter  learned  Judge  says :— "  The 
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,  general  charges  of  fraud  %m  ooanivaooe  alleged  against  Leolere  are  entirelv 
without  foundation." 'x*.  ' 

Their  Lordships  therefore  consider  that  the  si^le  cannot  be  anoulled  on  the 
ground  that  it  was  a  dishonest  one. 

Its  Validity  was  next  impeached  on  the  ground  that  the  formalities  required  by 
law  had  not  been  observed.  / 

The  objections  on  this  bead  are,  that  the  second  report  of  the  exports  was  not 
homologated,  and  that  the  8ub»er{uent  proceedings  in  the  conduct  of  the  sale  were 
taken  without  the  further  sanction  of  the  Cour^.  i 

Their  tordships  consider  that  those  objections  cannot  prevail,  unless  it  can  be 
shown  that  it  was  neoesaary  for  the  due  execution  of  the  powijr  that  tW  sale 
should  take  place  under  the  authority  of  the  Court.  But  the  Council  for  the 
respondent  failed  to  establish  to  the  satisfaction  of  their  Lordships  that,  by  the 
law  of  Canada,  the  exerciro  of  powers  of  this  kind  requires  judicial  sartbtion  and 
alUJ.e  judges  below  were  of  the  contrary  opinion.  Notwithftanding,  however 
this  opinion.  It  was  hold  by  the  Judge  of  First  Inf>tanoc  (Mr.  Justice  Monk)  and 
by  the  major|tyT)f  the  Judges  in  the  Court  of  Queen's  Bench,  contrary  to  the 
opinion  of  Mr.  Justice  Badgley,  and  that  of  the  Chief  jTi,stice  Duval  (who  con- 
curred with  him),  that  the  gr^v6  having  6noo  applied  to  the  Court,  was  bound 
to  act  to  the  end  under  its  directions.  It  will  be  seen  that  the  Judges  declare  even 
tins  opinion  with  gre«t  doubt  and  hesitation.  *  "^ 

Mr.  Justice  Monk  says :  "  As  to  the  question  of  the  homologation  of  the  second 
n  port,  the  Court  finds  difficulty  in  holding  it  to  bo  necessary,  'a  peine  de  nullity  ' 
It  18  not  easy  to  see  wl^  an  action  was  necessary  at  all  by  Franyois  Xavier  Cas- 
tonguuy.     The  donation  gave  a  right  to  sell '  k  constitution  de  rente.'  after  the 
|eport  of  experts  was  made,  and  why  should  ho  bring  a  suit?  Nevertheless  he 
did  sue,  and  the  Court  ordered  the  sale  after  certain  formalities;  it  homologated 
the  first  report,  and  if  the  donee  4ook  legal  proceedingfi  ho  was  bound,  to  carry 
them  out  and  have  the  second  report  homologated  also,  and  the  new  terms  and 
conditions  of  sale  sanctioned  by  the  .Court.     This  is  the  opinion  I  have  arrived 
at.  -  * 

The  opinion  of  Mr.  Justice  Caron,  in  which  Mr.  Justice  Drummond  and  Mr 
Justice  Loraiigcr  concurred,  is  to  the  same  effect.  Thai  learned  Judge  says  in 
Bubsunce,  that  being  of  opinion  the  donee  could  sell  the  property  without  having 
recourse  tojudicial  authority,  he  at  first  thought  the  erroneous  proceedings  which 
had  taken  place  could  not  injure  the  sale,  since  they  ought  to  be  regarded  pnly 
"  comme  un  simple  surplusage ;"  but  that  on  reflection  he  thought  that,  the  donee 
having  sought  and  obtained  a  judgment,  the  codftlltions  wiiich  it  imposed  ou-hf 
to  have  been  followed.  '    1 

Mr.  Justice  Badgley  speaks  without  doubt.  He  snys,  "  It  is  conceded  on  all 
hands  that  Francois  Xavicr  had  full  and  sufficient  authorit^^y  the  deed  to  make  . 
a  valid  sale  without  recourse  to  proceedings  at  law,  but  desirous  «  cautda  to  give 
the  assurance  of  law  to  his  power  by  a  declaratory  judgment  in  favour  of  his 
right,  he  was  advised  to  institute  a  suit  at  law  for  this  purpose,  which. required 
a  representation  of  the  substitution  to  be  defendant  in  the  suit,  agalSyrhom 
the  judgment  might  be  rendered  '  contradictoirement.' "  -^^T 
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It  appears  from  tW  Mtatoment  of  the  prooeedings  already  given  that  the  apit  uci„,  at  •!,, 
arose  in  thia  way :  I*.  X.  Oastonguay,  desiring  a  tutor  to  the  subatitutioh  to  be     neTSdry.   ' 
afpointetl  for  the^urjoBO  of  naming  an  expert  on  their  part  to  make  the  declara- 
tion ro«|uirodby4he,^d  of  gift,  applied  to  the  Court.     Thia  was  appai«ently 
done  to  obtnin^he  nomination  of  an  eipert  which  should  be  beyond  question.  -^ 

But  the  tu^B  having,  when  appointed,  refused  to  name  an  eipert,  and  disputed  ' 

the  right  to^ll,  Castonguay  took  further  prooeedings  to  procure  a  judicial  decla- 
nuiqn  of  hW  right  to  sell.  TlieCourt  made  this  declaration  of  his  right  by  their 
Decree  ofihe  13th  of  October,  1857,  but  annexed  a  condition,  not  required  by 
the  dono/,  that  a'  valuation  should  be  mpdo  by  experts.  It  is  not  necessary  to 
considy  whether  this  condition  war  rightly  imposed,  because  it  was  complied 
with^nd  the  report  of  the  experts  homologated.  Besides  this  condition  the 
"  cor/sideraHon  "  of  the  judgment  contains  the  wMrds  "  en  obseiyant  les  formnlitis 
rc(|Ui«!H,"  and  it  was  argued  tha't  bhis  clause  mode  it  necessary  to  observe  all  the 
for/ns  required  on  judiqial  sales.  Their  Lordships  consider  this  is  not  go.  They 
tlijnk  it  very  doubtful  whether  it  was  competent  .for  the  Court  to  impose  new 
colMlitions  upon  the  sale  not  required  by  the  donor,  and  none,  in  fact,  are  speoi-  ~ 

fically  imposed  by  the  Decree,  except  that  requiring  a  valuation.     They  think 

that  the  «' consideration  "  can  at  most  be  regarded  as  directory  only,  and  not  as    ^~-^ 
imposing  c<)nditions  which  rendered  the  sale  void,  if  not  complied  with.     It  may 
be  granted  that  the  formalities  referred  to  not  having  been  observed,  the  aa^e 
cannot  have  the  quality  of  a  judicial  act ;  but  if,  as  their  Lordships  think,  the 
sole  did  not  require  judicial  sanction,  it  cannot  be  annulled  for  the  absence  of  it. 

Jt  is  unnecessary  to  sny  whether,  even  in  the  case  of  a*sale^  requiring  judicial 
authority,  the  non-observance  of  the  usual  formalities  would,  before  the  introduc-> 
tion  of  the  code,  have  been  of  itself  a  sufficient  ground  for  annulling  it ;  for  their 
Lordships  agree  with  the  first  impre^ion  of  the  Judges  below,  that  in  thys  case 
the  authority  of  the  Court  was  not  required. 

A  further  objection  was,  that  the  tutor  to  the  substitution  ought  to  have 
been  consulted  in  the  management  of  the  sale,  and  particularly  as  to  the  <Sondi- 
tibns  of  sale. 

It  was  not  in  their  Lordships'  view  established  by  the  argument  at  the  Bar 
that  the  appointment  of  a  tutor  was  e&sential  to  the  valid  exercise  of  the  power    • 
of  sale ;  and  it  appears  to  them  that,  at  the  most,  the  tutor  was  only  necessary 
for  the  purpose  of  having  the  experts  duly  appointed.  < 

Article  951  of  the  Code  of  Lower  Canada,  which  wa»  aflSiimed  to  be  declara- 
tory df  the  former  law,  was  relied  on  ;  but  that  Arttele  does  not  relate  to  sal6s 
made  in  virtue  ofajtewer  contained  in  the  settlement.  Such  oases  appear  to 
fall  within  Article  952,  which  48  in  these  terms  :— 

"  The  grantor  niay  indefinitely  allow  the  alienation  of  property  of  the  substitu-  j 

tion,  which  taked  place  in  such  dase,  only  when  the  alienation  is  not  made." 

The  French  law  applicable  t»  tlw-province  does'not  appear  to  require  the  ap- 
pointment of  a  tutor  whiere  tRe  alftnationls  allowed  by  the  grantor. 

M.  Thivenot  D'Essaule  in  "  Traittf  des  SufiQtitutious  "  (1266),  speaks  of  the 
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tutor  to  the  »iubiititutlon  as  a  novel  Introduction.     After  referring  (1272)  to  two 

oases  which  do  not  comprehend  the  present,  he  saja  (1273)  : 

"Hors  008  d«ui  oai  fli^a  par  I'ordonnanoo,  nos  tuteurs  A  la  aubstitution  ne 
aont  gudre  iioiuni<<a  que  pour  mettre  ie  gtifi  en  dtat  de  faire  jugor  aea  pr<5tcn. 
tions  oontre  lea  nubatituda  dont  Ie  droit  n'eat  pas  ouvert.  Cost  un  peraonnaga 
qui  a  6t6  imngini  pour  donner  au  grdvA  un  adversaire,"  &e. 

It  is  evident  that  the  appointment  here  spoken  of  being  for  the  purpose  of 
providing  an  adversary,  whore  a  judioini  decision  on  some  claim  of  the  gr6v<5  in 
opposition  to  the  substitutes  is  sought  td  be  obtained,  the  rule  is  not  applicable  to 
the  case  of  a  sale  in  exercise  of  a  power,  where,  as  already  shown,  no  action  uad 
no  judicial  sonotiqn  werft  required. 

^  It  has  already  been  pointed  out  that  tho  appointment  of  the  tutor  was  original- 
ly  applied  for  in  this  ease  to  namo  an  expert  on  tho  part  of  the  sub- 
ititutes.  It,  no  doubt,  appears  that  when  tho  tutor  declined  to  nominate  one, 
bo  was  treated  as  an  adversory  ftgainst  whom,  as  representing  tho  succession,  thi 
suit  was  continued  to  obtain  a  declaration  of  the  right  of  tho  gr^vd  to  sell.  But 
.  if  neither  a  suit  nor  judicial  authority  for  the  sale  were  necesSary,  \their  Lord- 
ships think  the  fact  of  the  tutor  being  m^do  an  adversary  in  a  needless  jdit  can- 
not render  his  participation  in  the  actual  sale  essential  to  its  validity. 

Their  Lordships  have  therefore  come  to  the  conclusion  that  pone  of  the  objec- 
tions made  to  the  sale  can  be  maintained.  In  doing  so,  they  *re  glad  to  be 
spared  the  necessity  of  setting  aside  a  sale  which  the  family^Uself  lias  not  objected 
to,  at  the  instance  of  a  stranger  who  purchased  an  interest  at  a  tow  price,  on  the 
speculation  that  he  might  succeed  in  annulling  it. 

A  questing  arose  op  Beaudry's  titlp,  vie.,  whether  the  ohildfrcn  of'  Benjamin, 

one  of  the  br|»ther8  of  the  donee,  werft^  in  the  events  which  happened,  entitled 

to  a  share  under  the  deed  of  gift.    Benjamin  was  dead  ot  the  time  of  the  gift, 

but  four  of  his  brothers  and  sisters  were  then  living.     These  all  died  before  the 

donee,  but  two  of  the  four  left  children,;  and  the  question  is,  whether  the  chil^p 

.       of  Benjamin  are  entitled  to  one-third,  as  the  grandchildren  of  the  donor,  o" 

excluded  by  the  terms  of  the  donation.  ' 

The  con^usioi}  to  which  their  Lordships  have  come  on  the  principal  matter  in 

,  4;''.;thevApp^  makes  a  decision  on  this  q^uestion  unnecessary,  but  since  it  has 

been  fully  lirgued,  they  desire  to  say  they  agree  with  the  judgment  of  the  toajority 

of  the  Court  of  Queen's  Bench  in  favor  of  the  respondent  on  this  point. 

They  thinlf  in  ^he  events  which  have  happened,  via.,  the  d^ath  of  F.  X.  Cas- 
tonguay  without  children,  having  survived  all  his  brothers  and  sisters,  that  allthe 
grand  children  of  the  donor  became  entitled  to  share  ("  par  sbuches").  The  literal 
terms  of  the  ultimate  limitation  would  include  the  children  of  Benjamin,  al- 
though  he  died  before  the  donor ;  and  their  Lordships  do  nofffnd  in  the  context 
such  evidence  of  an  intension  tj^  exclude  them,  as  would  justify  a  construction 
diflFerent  from  that  which  the  ordinary  and  natural  meaning  of  the  lantniase 
imports.  *  *^ 

In  the  result  their  Lordships  will  humbly  idvise  Her  Majesty  that  both  the 
^if^^v^V^'*"*  Courts  telow  ought  to  be  j-fversed,  and  that  the  opposition 
iyled  by  the  respondenC  t^-winul  the  seizure  ought  to  be  dUmissod,  and  that  he 
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oujM  to  pay  the  post*  occioned  by  .uoh  oppcltlon  in  both  th«  Courtf  bolow.   Torr.«<.  ot  .1.. 
lie  taunt  alTO  pay  the  ooHh  of  thin  apponl.  ^    V^ 

Her  MajoBty  waa  pIcaHod  by  and  with  tlie  advioo  of  Ilor  P.  0.,  to  approve  of  """•'•»*  -*• 
the  report  of  the  Judicial  Comraittoo,  and  to  order  that  the  Judgmenta  appealed 
fron.  Hhould  bo  reversed  with  £563  4  0  atg.  for  the  coata  of  thi.  appeal,  and 
.  .at  the  opposition  fylcd  by  the  respondent  ahould  bo  dismiaiod  with  coata  in 
the  Court  of  Queen's  Bench  and  in  the  Superior  Court  againat  the  respondent. 
Judgments  of  Court  of  Queen's  Bonoh  and  Superior  Court  reverted 
Mr.  WUU,  Q.C.- 
Mr. WeHtlu/cf, 

Mr.  JStliliB,  Q.C.  ■) 

J/r.  /6>y,  Q.C.  ' 

Mr.  GihhH,  ' 
(8.  B.) 


[     for  appellants. 
,      for  respondent. 


'  PRIVY  COUNCIL,  1873. 
AT  THE  COURT  AT  WIJfDSOR  CASTLE,  24TH  MARCH,  1873. 
Coram  The  Queen's  Most  Excellent  Majesty,  Lord  Privy  Seal 
Marquis  op  IIartinoton,  Earl  Granville,  Lord  Chamber' 
LAIN,  3Ir.  Baxter,  Mr.  Knatchbull-Huqensbn. 


TORRANCE  BTAL., 


AND 


THE  BANKpF  BRITISH  NOBTH  A  jf  ERIC  A, 


AfPaLLAiiTa ; 


RiaPONDINTS. 


v. 


'~^       A  ,' ,,"''  f ''«''"'""  '">'  A  •  <*""»  by  hi*  on  B.  si.d  .ecept.  •  check  for  the  pro. 
ceed.  and  deUvem  It  to  A,  for  tnn.mluion  to  Bi  to  enable  U  therewith  to  retire.  And 

^^J^uTZ  ?^7"*'  I'":"  ••y^""'  •"«'Pt«0  l^y  B  tor  A'.  Bocomnwdatlon.  .nd  about 

to  Ml  due  at  lUe  Iranch  of  the  "^nk  where  fl  re^ge.,  on  tb«  faith  of  A',  repwentatlon, 

wurance  aB|  undertaking  (without  authority.  l.l»Ter.  iVon  B)  that  B  will  accept  the 

«ZtJI!f '  T    aTT  L"'  *""*"•  '""  •**"*  ""^"  ""  ""ow'^lge  of  the  tranMctlon 

on  the  old  draft,  without  acceptltog  the  new  one.  ®  »-«"«> 

This  was  an  appeal  from  the  judgment  of  the  Court  of  Queen'a  Bench  at 

Montreal,  reported  at  pages  109  «  teq.  of  the  16th  vol.  of  the  Lower  Canada 

Jurist.  ^.^ 

The  Lords  of  the  Judicial  Committee  pronqunoed  their  judgment  on  the  11th 
of  Maroh,  1873,  as  follows-:-^ 

C'oram  :-Sir  James  W.  Colville,  Sir  Bamea  Pcacoofc4.ct/d- Justice  Mellish, 
Sir  Montague  E.  Smith,  Sir  Robert  RColliern      ^' V 
This  is  an  appeal  from  a  decisioQ  of  the  Court  of  Queen'a  Bench  in  Canada 
by  which  they  affirmed  the  judgment  of  the  Court  below  there,  in  which  it  wai 
held  that  the  Bank  of  British  North  America  were  entitled  to  recover  a  sum  of 
f  10,600  and  interest  against  Messrs.  Torrance  &  Co.  * 

^The  facts  are  set  out  in  the  declaration  in  the  cause,  «nd  in  the  findings  of 
the  jury,  the  substance  of  the  defence  having  been  a  denial  of  all  the  material ' 
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Torr.nr..ui.,[»«*«""«Ve<l  «n   ilie  decliiriition,  Bitd   ihoM  flioU  in  ■  ftrcat  ^^i^^b^Trtr  i-puw 

Bru..u  H.  A.  ht.,„.  Tho  roul  .,u.Mion  to  U  <lot«r.nin..l  i.,  wl.,..hor,  h.ying,  rrg,.r.|  ...  ,|,. 
I«0U  nll^e.1  in  tho  .loclnrn.ion.  «nd  tl.o  6^\,v^n  of  tho  jurj,  a  oau«e  oPMCiaa 
.uffioi..nily  .p,H,..rH  to  ontiilo  li.o  R.nic  of  HTili.b  North  Au.«rio.  to  twovr  .l.i, 
sum  ot  money  iifrtiinnt  Mowtw.  Torrance.      \ 

Now.  the  tuiitoriiil  fuotM  a*  found  are  thj.ae:~The    Boiilc  of  British  N(.ith 
^inenoa  wore  the  l.oldcra  for  value  of ,,  bill  of  9  IjV^OO  whioh  lind  boon  drawn 
m  one  K.  M.  Ynrwofwl  upon  MoMar«.  Torrai^oo^.  found  by  tl.o  jury  M.-irn 
Torrttnoo  were  Dcoonirnodntiou  aoccptor^  o^if  it  woa  tho  duty  of  Yurwo...!  u» 
between  hin>  nnd  Torrunoe,  to  provide  for  the  bill  when  it  became  duo  ut  MoiU- 
real  on  the  18.h  of  July.     On  the  IBth  of  July  Yurwood  applied  to  the  \lm^ 
of  BritiRh  North  America  to  enable  him  to  renew  tlie  bill,  and  lio  rcproMc-iitod 
to  the  bank  that  MimtK  Torranoo  would  be  willini;  to  come  into  an  u^rcnuni 
to  renew  the  bill,  and  to  aooopt  the  renewed  bill,  and  thereupon  it  wnH  nrrunx-d 
between  Yarwood  and  tho  banic  that  a  now  bill  nhould  be  drawn.     A  now  bill 
waa  drawn  on  tho  IBth  of -July  at  throe  nionths'  date.     It  wna  dlHcounl.-.l  U 
the  bank  for  Yarwood,  and  h&at  tho  8ai|ie  time,  in  order  to  provide  lundn  t,» 
take  up  the  bill  which  became  due  on  the  18th  of  July,  drew  a  cheque  on  the 
bank  in  favor  of  Mcaarc.  Torrance  or  order.     That  cheque  tho  bank  oooe|.t<'J, 
payable  at  par  ut  Montreal ;    thia  traniiaction  takinji;  place  in  London.     Thoy 
then  delivered  the  ohi>quo  to  Yurwood,  and  Yarwood  forwarded  the  oho<|uo  to 
Mcsars.  Torrance  with  a  letter,  in  which  he  stated  :     "  I  have  drawn  on  you  lo- 
"day  at  three  months  for  $10,000,  and  onolose  cheque  on  B.  B.  N.  Atnefiea 
"  for  same  amount  to  retire  bill  due  on  18th  inst."     Thit  letter,  having  b^'ou 
sent  on  the  15th  July  with  the  cheque,  arrived  at  Montreal  on  the  morning  of 
the  17th,  and  was  there  received  by  Messrs.  Torrance.     The  bank  at  thoHaiue 
time  sent  the  renewed  bill  of  the  15th  of  July  to  their  manager  at  Montreal  to 
obtain  ^lio  acceptance  of  Messrs.  Torrance  to  the  renewed  bill,  and  tho  bunk,  on 
the  morning  of  the  17th  July,  loft  the  renewed  bill  with  Messrs.  Torrance  f..r 
their^occeptanoe,  it  being  the  practice  there  that  24  hours  are  allowed  before  the 
-    driwee  determines  whether  he  will  accept  or  not.     That  having  been  loft  for 
acocpUnoe  on  tho  morning  of  the   17th  July,  on  the  afternoon  of  tho  17th 
of  July  Messrs.  Torrance  presented  the  cheque  for  810,000  at  the  bank  and  re- 
ceived payment  of  it.     Messrs.  Torrance,  the  same  day,  ^ye  notioo  to  Yurwood 
that  they  refused  to  accept  the  renewed  brti^     There  was  a  letter  received  the 
some  day  or  the  next  day  by  Cramp,  one  of  the  partners  in  the  ^rm  of  Torrance 
&Co.,  and  atjother  letter  subsequently  which  fully  explained  the  whole  trunsao- 
tion.     It  is  not  necessary  to  enter  into  the  subsequent  letters  because  th^  are 
really  not  material,  but  Messrs.  Torrance  on  the  18th  duly  paid  the  first  bill. 
The  material  questions  submitted  to  the  jury  where  these :—"  Fifth,  did  Yarwood 
"request  the  plaintiff  to  discount  said  draft  of  the  16th  day  of  July,  1867,  nnd 
"  allow  him  to  draw  »  cheque  for  the  full  amount  thereof,  in  order  that  be  might 
.       .    "  therewith  retire  tbejaid  first  mentioned  draft,  and  upon  the  representation  qpd 
~;     "engagement  by  him  that  the  defendants  would  accept  such  new  draft,  and  did      ' 
„     "  the  plaintiff  discount  such  new  draft,  and  aqoept  th^said  cheque,  and  certify  it 
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"■•  b«ing  pajabla  ia  owh  >t  Montreal,  on  th^fhith  of  iiioh  npraMnUtion,  ••-Tomwe.rtH 

"•uranoo,  and  undertaking,  and  delim  it  to  th«  anid  E.  M.  Yanrood  for  tho  .rr???V 

"purpoa*  afor«a«id?"     And  to  that  they  reply  "Yea."     Then,  the  flth  naka  Brui^N  a., 

•boat  the  oontenta  of  the  letter,  and  on  that  thoy  aay,  "  Yarwood  remitt<<d  tlie 

"  cheque  in  hit  letter  of  the  IBth  of  July,  1867,  to  coTer  the  draft  due  the  18th 

"Inatant,    without  explaining  how  he  had  obtained  it."     Thon  the  11th    1*^, 

"When  they  »o  presented  tho  cheque  for  payment  did  they  know,  or  had  they 

"reaaon  to  believe,  that  it  repreaontod  the  proceeda  pf  the  draft  of  t[)e  lR»h  of 

''  July,  1807,  and  that  auoh  draft  woa  only  diacounted  upon  the  faith  that  they 

"  would  accept  it  ?  "     The  anawer  to  that  ia,  "  Wo  are  of  opinion  thnt  the  dcfon- 

"dant  had  reaaon  to  belieVe  that  the  clicquo  wa«  the  prooeeda  of  the  draft  of  the 

"  15th  of  July,  and  that  the  aaid  draft  waa  diacounted  upon  the  failh  that  the 

"defondante  would  acoeptit."   Thoae  being  the  facta  found,  the  real  material  quea- 

tion  appeara  to  bo  thia :  Here  ia  a  hill  of  cxohnnge  drawn  by  Yarwood  and  n«- 

oepted  by  Moaara.  Torrance,  of  which  the  bank  are  the  holdera.     There  ia  a  pro- 


It  ia  obvioua  that  the  bill  could 


'^hen,  Yarwood  and  the  bank  do 
ia,  wore  Mesara.  Torrance  informed 
Now,  the  jury  have  found  aa  a 


poaal  on  the  part  of  Yarwood  to  renew  that  bi 

not  bo  renewed  except  with  the  conaent  of  three  peraona,  namely,  Yarwood,  the 
bank,  and  Meaara.  Torrance;  without  the  (lonacnt  of  Meoara.  Torrance  it  waa 
obvioua  that  the  bill  could  not  be  renewed.     ~ 
agree  to  the  renewal.     Then  ^he  firat  queation 
of  thoae  facts  before  they  presented  tho  cheque 

fact  that  they  had  rcnaon  to  believe  them,  whidh  in  their  Lord^ipa'  opinion  ia  the 
•ame  thing  aa  finding  that  tha^  bad  knowledge  of  them,  and  therefore  thereault 
oMt  Ih  that  they  had  knowledge  at  the  time  when  they  preaeoted  the  cheque  that 
both  the  Bunk  of  Britiah  North  America  and  Yorwood  wore  proponing  to  them  tp 
renew  the|  bill  of  exchange,  and  they  had  knowledge  that  tho  cheque  wua  for- 
warded tot  them  on  the  aeaumption  that  they  would  asaent  to  renew  the  bill  of 
exchange,  and  with  the  view  that,  for  the  purpose  of  enabling  them  to  renew  it 
they  should  have  the  cheque  in  order  that  they  might  obtoip  funds  with  which 
to  pay  thei  firat  bill.  ^ 

Then,  l|hat  being  ao,  it  appears  4o  their  I'"i'|B|^lno8t  clearly  that  Mcears. 
Torrance  Wj»re  b<)und  either  to  refuse  or  to  acccji|^offer  that  Was  made  to  thcnl: 
There  w»a^an  ofer  made  to  them,  on  behalf  df  both  parties,  on  behalf  of,  tho  Bank 
of  Britiah  North  America  and  on  behalf  of  Yarwood,  that  they  would  assent  to 
renew  the  h'lW  of  exchange,  and  the  cheque  was  given  to  them  for  the*>urpose 
of  enabling  theifi  to  carry  out  the  renewal,  if  thoy  assenK^  to  it.  Therefore^  • 
it  appears  that  they  were  entitled  to  do  one  of  two  things,  (ithe^  to 
accept  the  oflfer  thai  was  Nnade  to  them,  and  then  they  were  bound  to 
accept  the  bill  of  exchange,  or  else  they  were  entitled  to  reject  the  offer 
that  waa  made  to  them,  and  then  if  they  did  that  they  were  bound  to  niturn  the 
«hequd.  But,  withotit  giving  ony  notice  to  the  bank  that  they  accept  »d  or  re- 
fused the  offer  made  to  them,  they  took  upon  themselves  to  present  tho  oheque 
and  get  it  oashed.  Now,  it  appears  to  their^Lordships  quite  clearly  tliat  they 
were  not  entitled  to  take  advantage  of  the  agreement  which  had  been  ^e  be- 
tweeji  Yarwood' and  the  Bank  of  British  Nortt^  America,  to  which  their  assent 
wil  reqoeeted  by  cashing  the  cheque,  unless  they  meant  to  bind  themselvQi  to 
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/r.>«.j.,.,..,|i.l  uprn  th«  .RWeol  by  •oeoptlnR  the  bill  of  «,oh,n«,;   Tl^t  bolog  m,,  th« 

"'"•^l!??*'  Z:?TI^  T  ''r*"«  """'  "»""  '••  •"'^  '•'""  -ft-rwrd.  haWng  refund  to 
jJMtpl  thtWll  ofo«oh.nK«,  thtij  were  bound  to  roloVn  th.  b.od«j  which  th« 
Tud  obt.lood  on  wh.t  th.  bunk  mu.t  h.tr.  und«r.tood  io  b«  .  rtpwioUtlon  tbat 

1"^'"^  "   r*  '''  "*"'"  *'"•  *"'""  *''•*  *"  *»"*•  ^  *•>•».  ••««  8»«»8  »o  .fl«opt 
U»«  bill  ofoMhangt.  ,  ^  > 

It  d«^.  not  «p,K,ar  to  thoJr  Lor'd.hip.  that  It  l.%<,.|lj  n^^^rj  to  «y  pr- 
Chcly  wimt,  If  tb<«,  fact,  hud  mum  in  RHKl„„d,  .nd  it  had  boooma  nocoaaary 
to\  br  ng  an  .otion  or  to  Bio  .  bill  iu  KuKl.nd,  would  h.w  boon  tho  prooiai 

•  rl  L"  '"  *  *■"'"  ****"  "P""  '**  '  P^"«»  '«  «"MUntl,  whether  it  would 
h«^  been  .„  .ot.on  for  uot  aoo«prtng  the  bill  of  e.„h.nRe,  or  an  aotiou  for 
uioi^y^  had  and  received,  or  whether  it  would  havo.been  a  bill  in  o,,uity  to  re- 
<»?•►,  back  the  nioneya  aa  having  been  obtained  in  bad  faith,  though  if  it  wera 
rMiooa«,ry  to  give  an  opjnion  upon  that  point,  probably  an  action  for  money  had 
and  receded  Would  be  the  real  remedy  which  would  b«  open  in  the  Court,  here; 
that,  however,  u  a  teehnioal  <,ueation.  ^'hc  aubaUntial  and  real  question  i»  that 
il  ""  %•"'"*^*''■  ^'J  f*'^'-     I  do  not  mean  to  make  any  re.^urk    again.t' 

JTTr  TT  "  ''""■■"'''  '*  '"•  ''"'•  "^"'  ""•J"'  *»'•  6irtum.tanco.,.i  mutfr 
of  bad  faith  ;  that  when  they  got  the  ehcquo  with  full  notioe  Uiat  the  cheque 
wa.  only  given  tb  them  on  the  aaaumption  that  they  Would  oomo  into  the  ar. 
rongement  of  renewing  the  bill  of  e«hange,  it  wa,  a  matter,  aa  it  appear,  to 
thcr  Lordsh.pa,  of  bad  fa.lh  for  them  lo  go  and  oaah  the  cheque,  being  deter- 
luined  at  the  very  .amo  time,  and  having  already  m,^o  up  their  minda,  that  they 
would  rclune  to  accept  the  bill  of  oxolIiMigo.  ^  .  '  "' 

Ml''°"ir'*  ""  f"'"'"^*"*  ^^  ^'  Benjamin,  i,  hi.  very  able  argument,  that 
Me«,r..  Torrance  a  poa.i.on  waa  altered  by  the  arrangement,  and  that  he.  being 
a  .urety  wl.  thofeby  discharged.  Their  Lordahip.  arenot  able  to  ace  in  what 
reapect  h.a  po.,t.ou  waa  altered.  Certainly  no  time  wa.  given,  bccauw  the  firat 
bill  of  exchange  wa.  not  due  ^ntil  the  ^tl.  of  July,  and  befot,  the  flr.t.bill  wa. 
due  the  second  bdl  must  either  have  been  accepted  or  rejected;  and  Yarwood 
w«a  not  diMharged^fr#m  any  obligation,  which  he  had,  beeau«,  hia  only  obliga- 
t.on  wa.  to  provide  the  fund,  on  the  18eh  July.  „The  argumoaj.  aeem.  to  be 
that  having  made  thia  arrangement  with  the  bank,  he.  a.  a  matter  of  foot.  Would 
oo    make  any  other  effort,  to  Obtain  the  fund..     He  wa.  not  discharged  from 

TK-T-ir!  '?"■"•  .  ""''''•'''"  "•"""'''^  ""°''y  '''•»  '^'^J  "«"'  b«for«.  "d  if 
the  bn  had  not  been  renewed,  that  ia  to  My.  if  McMr..Torrance  did  not  accept 
the  bill  of  oxfifcange.  no  time  would  lf«o  been  given,  becauw  he  would  have 
bc^n  instantly  liable  on  both  bilk  ^^erefore  tb«r  !Lord.hip.  do  not  see  that  ' 
there  is  any  ground  for  saying  that  Mewrs.  Torrance  were  di«ha,«ed,  beeau« 
Uieir  po..t.on  ,.  surety  wa.  altered  or  affected  by  what  wa.  done     It  U  very 

"rt    "I      '  *  "''"*^'''  P**'*'*»"  *""  ^  altered,  becau«  the  two  partin 

'    8ay,      We   offe*  to  you  to  postpone  your  payment  for  thrM^  month,  if  you  like 

to  accept  It,  you  may  cither  accept  or  reject  it ;  but  we  offer  to  you,  if  you 

^ple««.  to  postpone  your  ifability  to  pay  u«  for  three  month.."     It  appear,  ti 

their  Lord,h.p.  that  that  did  no  harm  to  the  surety,  and  could  not  haveVhc  ef- 

icot  01  discbarging  him. 

■\     .  '  ■'.  ■  ■     .... 
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«on,o  •«tl,oriU4  w.f  «ifd  ;  thm  WM  tb«  <»••  of  th«  lU^k  of  I«|.„d  ,.  ,  ,       . 
A«h.r.  ,h,  f.ot.  of  which  do.  to  .  oeruin  „„„,,  r.«mbl.  thlftu,to  in  lh«  pr-.  *'-n*.*'"'^ 
tfl«o.«e;  but  r«l|y.^h«.onljqu«Uo»  th.t  w«  decided  Id  th.t  cm*,  the  only 
q«..tlon  which  wu  f^rrfd  by  lh«  Judw  .t  the  trl.l  w..,  wh^tHc^r  .  pr„„,l.. 
.0  .cccp    n  foreign  bill  of  cioh.«,  befor,  tRe   bill  of  «ich«gi  wm  dr.wn 
•moun.edto  .n  .ccepUnco.     No  quctU  wh.t^er  w«.  r.M  T^WUng  .ny 

■^IT""  "*""""•'  »•»''  ""«'  "^5"?''-  «'  '-^  -nj  ^ther  w.y.  The  other 
^  which  w«.  cited,  Key  ..  Cotcworth.  .ppe.r.  to  Ihelr  Lordi^lp.  ti  h.»c  no- 
bearing  on  the  preMnt  otto.  ,  \' 

On  the  whole,  their  ix,rd.hlp.  .h>  of  opinion  th.t  the/mu.t  humbly^ '.d»l,i' 
7n    »       {  ^''.V;*'' J"<'«""«»  "f^h.  Co.,Vtof  Qucon'vBonch  for  the  IVovinc, 
of  Quebec  .ho^W  be  .fflriped,  .nd  th.t  .hi.  appe,.|  should    be  dUml-ed,  with  " 

Her  3h.je,ty,  ^y  a„d  with  tU  .dWeo  of  Ilor  Priry  Council,  wm  pwled  to 

mentof  the  CourUf  Qt^^,  Bench  for  L.  0.  be  affirmed,  and  the  pre«,nt  ul 
peal  dl«niMpd,>ith  iEaf2  2  10  aterliDg  coat..      .    _^  ^  ^ 

_     "  .  '  Judgment  of  Cojirt  of  Q.  B.conflrmed. 

Thomai  ,t-  /Mlam»,  attyi.  for  appellant*. 

Mr.  BrnfmnitL  Q.C.     )  -  -     -  - 

Mr,  Cohen,         .  \     Munael. 

Biicho/,'BomjiMM'  Biichoff,  attya.  for  respondent. 
Sir  John  KxruMe,  Q.C.  ) 
^  J/r.  Htiify  BJnpa$,  \ 


oounael. 


SUPE^R  CQU^T,  1872. 
MONTRiAL,  30th  SEPTEMBER,  ,1873. 


Coram  BEAUbRjT,  J. 
No.  374 


7^«  MoUoni'Bank  vt.  Connolly. 


'73?.h,!fn\      .'"'!.•'•*•  ?'**°'"»^''^°''"'»*'*'»«'''*°  member. of  MlMol^ntltafc 
.    relMM.    he  compounding  debtor  (withbut  tbe  con.ont  of  the  i  <Uibtor)  "« I  Z 

reilrt  the  action  bj  an  eafc<r|><toe«rf«fcrf<YT»m<i</toni(m.  »,  ,  ««— tui'/ 

This  was  an  actiop  by  the  Mojson's  "Bank,  as  well  it,  its  own  right,  ^TBeing 
•ISO  the  legal  holder  of  certain  promissory  notes  belonging  to  the  Bank  of 
Montreal,  to  recover  from  def«,d|,t,  as  having  been  a  member  of  the  firm  of 
Unjolly,Lantier  &.Oo.,  the  sum  or.#36,004.6&  and  interest.    ^       "         ■  , 

The  defendant  pleaded,  in  effect,  that  the  firm  waa  insolvent  when  the  note^^ 

rn  **«       K  ^^\    '^^^  ^'  ^-  ^■"''*^'  '*'"'  *>^  *•*«  «"».  ''»«  IwKely  indebt^ 
to  tfce  firm  and  the  defeodatit.  at  the  tinie  of  the  di-»inHnn  of  tha  firm  by  auoU 


•#. 
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MpUon.  B.nk  insolvency.    That  the  two  binks  agreed  to  a  ^iiip^Bitldn  of  ten  shillings  in  the 
Connolly,     pound  from  Lantier,  and  obtained  from  him  alLple  security  therefor,  by  mort- 
gage on  his  real  estate.     That  subsequently,  Without  defendant's  consent,  the 
,  banks  released  Lantier,  by  accepting  about  five  ihilUogs  in  the  pound  on  theit 
claims,  an4  discharged  their  mortgages,     And  that,  in  consequence,  the  banks 
were  unable  to  cede  to  defendant  the  iictions  and  mortgages  which  they  so  had 
and  held  respectively  against  Lantier  and  his  said  property,  and  thereby  deprived 
the  said  defendjint  of  all  remedy  or  recourse  for  the  recovery  from  Lantier,  or 
.  .         his  estate,  of  any  portion  of  the  composition,  which  he  so  originally  engaged  to 

^  pay  the  banks.  „ 

At  the  hearing  the  defendant's  counsel  relied  on  Pothier  on  Obligations,  Nos. 
275  and  ,657,  and  Iho  Arts.  2070  and  2071  of  the  Civil  Code  of  L.  C.   .  ' 
f he  following  was  the  judgment  of  the  Court: 

"The  Court  *  *  *  considering  that  the  said  plaintiffs  did  take  and  n;ceive 
from  Jean  O.  Lantier,  one  of  the  lo^  firm  of  Connolly,  Lantier  &  Co.,,  who 
signed  the  notes  in  said  plaintiff's  decljratioD  mentioned,  an  obligation  before 
C.  F-;  Papineau  aqd  colleague,  notaries.  Wring  date  the  4th  day  of  April,  1360 
whereby  the  said  Jean  0.  Lantier  projnUcd  and  bound  himself  pcr8onally\to 
pay  to  the  said  plaintiffs  the  sum  of  89270.^8  on  demand,  with  interest  there^ 
at  the  rate  of  seven  per  cent,  and  f.r  securiV^of  the  payment  of  said  8u£ 
being  a  portion  of  the  amount  due  said  plaintiffs  1t»y  the  said  firm  of  Connolly) 
Lantier  &  Co.,  did  aHect  and  hypothecate  to  and  in  favor  of  the  said  plaintiffs, 
the  immoveable  property  described  in  said  deed,  and  being^the  private  property  of  ^ 
said  Jean  0.  Lantier,  and  considering  that  the  said  Bank  of  Mont'rei^l,  likely,  . 
did  take  and  receive  from  the  said  Jean  0.  Lantier  an  obligation  befoie  C.  F.' 
Papineau  and  colleague,  nota^es,  bearing  date,  the  11th  d^y  of  April,  1860, 
-  whereby  the  said  Jean  O.  Lantier  *d  promise  and  oblige  himself  to  pay  the 
said  Bank  of  Montreal  the  sum  of  $8777.00  on,  demand,  with  interest  thereon 
at  the  rate  of  seven  per  cent,  per  annum,  and  for  security  of  the  payment  of  the 
said  sum,  being  for  a  certain  portion  of  advances  made  by  the  said  Bank  of 
Montreal  to  the  said  firm  of  Connolly,  Lantier  &  Cp. ,  the  said  J^  0.  Lantier 

•  ^jd  affect  and  hypothecate  the  imtooveablo  property  described  in  s^id  deed,  being 

.      tisowa  private  property;  and  considering  that  at  said  dates  iio  other  claim . 

^  appears  to  have.been  due  to  the  said  plaintiffs  and  said  Bank  of  Montreal,  but 

the  two  notes  mentioned  in  said  plaintiffs'  deola^tion,  and  thit  the  said  two 

^obligations  were  so  given*  to  cover  ten  shillings  ^in  the  pound  of  the  respective 

claims  of  said  banks :— Considering  that  at  the  time  of  the  passing  bf  the  said 

obligations,  the  said  firm  of  Connolly,  Lantier  &  Co.  was  insolvent  as  weU  u 

the  shid  J.  O.  Lantier  ;arnd  considering  that  afterwards,  to  wit,  on  the  6th  day 

of  September,  18C0;  by  deeds  executed  before  C.  P.  Papineai  and  colleague, 

"     ':0^^^y  *•«  "aW  banks  respectively  in  consideration  of  certaih  sums  of  money 

•  ,     to  them  respectively  paid  by  the  said  Jean  O.  Lantier  did,  without  the  consentof 
*    said  defendalJt,  grant  to  him  a  full  disohaige  of  the  aforesaid  obligations  and 

'.  %     hygothequci' thereby  created    upon  the  jmif  Jean  0.  LanMer's  private  real 
property,  and  thereby  became  and  are  untblc  to  cede  and  transfer  ta  the  said 


,  ^.    .     defendanl  any  pght  or  reieourse  whatever  ag^nst  the  saii^^bM  6.  LanJer^r 
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hiB  ropreaefttatives;  considering  tbtkt  after  said  disoharge  by  the  said  banks  tlie 
laid  Jean  0.  Lantier  was  enabled  to  sell  the  said  real  property  and  obtain  there- 
from  lor  his  own  use  and  benefit  large  suws  of  money,  which  should  otherwise 
have  been  paid  to  and  received  by  the  said  .banls  in  discharge*  of  said,  defen- 
dant ;  and  considering  tnofeoTcr  that  it  is  in  evidence  that  the  said  defendant 
^had  large  claims  against  the  said  Jean  O,  Lantier  in  liquidation  of  the  business 
"^  of  the  said  firm,  and  that  by  reason  of  the  aforesaid  mortgages  and  discharges 
be  was  prevented  from  exercising  his  recourse  against  the  said  Jdtn  O.  Lantier, 
and  considering  that  the  said  letter  bearing  date  the  11th  of  April,  1860, 
addressed  to  Wm.  Saohe,  Esq.,  cashier  of  the  Molson's  Bank,  purporting  to  be 
signed  by  the  said  firm  of  Connolly,  Lantier  &  Co.,  and  fyled  by  the  said  plain- 
tiffs, was  written  and  sent  by  the  said  Jean  0.  Lantier,  when  the  said  firm  was 
no  longer  subsisting,  and  eouldiiot  bind  the  said  defendant ;  considering  that 
for  the  reasons  above  mentioned  plaintiffs'  action  is  barred  and  cannot  be  main- 
tained :  Doth  dismiss  the  said  action  with  costs."  ...„. 

„       ,,_„,        ^„   ^  '  j^  Action  dismissed. 

Eon.  J.  J.  C.  Abbott,  Q.C.,  for  plaintiffs.  '^i'' 

Strachan  Bethune,  Q.C.,  i'ot  ietuni&nt. ,-  ^"^  '  v 

COURT  OP  REVIEW,  1873.     /  - 

MONTREAL,  23BDi  MAY,  1873. 
Coram  Mackat,  J.,  ToBR^NCE,^.,  Bbaudet,  J. 

*^0.  1453. 

^  Sheperd  vi^  Buchanan. 

Held  :— That  an  inBcriptton  wblchhas  be^  dllHbbarged.Von  applimtton  of  tbe  opposing  party,  in 
the  alxence  of  the  inscribing  party ,;ipay  be  replaced  on  the  rflle  during  the  same  term  and 
before  the  aotnal  remission  of  the  l|Mord(  on  sufficient  canse  shewn. 

This  was  a  motion  by  the  plaintiff  (the  party  inscribing)  to  restore  the  case 
to  its  pkce  on  the  role ;  the  inscription  having  been  discharged,  on  the  opplico- 
tion  of  the  defendant's  attorneys,  in  the  absence  of  die  plaintiff's  attorney,  whp 
represented  to  the  Court  by  affidavit  thot  he  was  so  absent  in  consequence  of 
missing  the  railroad  train. 

.  MACKAy,  J.  (^i$$entiens),  was  of  opinion  that  the  Court  was  no  longer 
seized  of  the  case,  the  judgment  having  been  actually  pronounced,  and  there- 
fore, that  it  was  quite  out  of  their  power  to  grant  the  motion. 

ToBRANCX,  J. — I  have  always  understood,  that  where  an  applioation  like  the 
present  is  made  during  the  same  term  that  the  inscription  ha»  been  discharged, 
the  Court  is  still  sufficiently  seised  of  the  case  to  be  able  to  entertain  the  motion. 
On  the  meritff  there  can  be  no  doubt  that  the  Court  should  come  to  the  plaintiff'^ 
relief.  I  am  quite  satisfied  also,  that  the  Court  of  Appeal,  under  similar  circum- 
stances, would  restore  the  case  to  the  role.  Thetaiotion  is,  therefore,  granted, 
but  itJUtubt  be  understood  that  what  we  are  doing  is  not  to  be  regarded'  as  a 
precedctut. 

^  „      '  ■'.'•'  Motion  granted. 

James  (/ Bailor  an,  Q.C.,  ftfr  plaintiff. 

Bethune  &  Betkune,  for  defendant. 


Sheperd 
Budianan. 
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COUR  DE  CIRCUIT,  1873. 


coup  DE  CIRCUIT,  1873. 

MOiVTHEAL,  31  MARS  1873.  "";.: 

.  >    . 

(JoTom   BXADOBT,  J. 

No.  31.   '                        •        ■   ,  ^'^" 

"■  ^ — '"■  -^     \  "■..    . 

T  MICHEL  LAOfeENT,  ' 

.*  -^       ...  R«QDiii*irT ; 

_  ■  .  vt,  ^ 

U  C6liP0«ATI0N  Dtf  VUXAOE  ST.  JJAB.BAPTISTE, 

«.«"  s::"^.i:^;.,^:i?  <^""  •«°"T"  p"»-«  --'--je ,. 

L'art.  100  porte :  * 

"Tout  p««i8.verb.l.  role,  resolution  ou  autr«  ordonnance  du  Oonseil  Muni 

.'dul::;rd7Dr-"'''^^^^  iaco«rS^,^ ; 

du  CoinW  et  du  Distnot,  pour  oau»  d'illdgalit^,  de  la  mdme  maoiire   dan,  le 

'       rZllt^  'T'"  f ""  ^^•''^  ''"'^"  '"^^  municipT  t  8-t  S 
a  1  application  des  articles  461  et  705."  ^  '  «>"ui  aujeis 

L'art.  698  statue  •  "  1 

i7  owXrV!.^"'  ''''  "^"'  "•  ^^  B0U8  silence  par  le  Cons  il  MuXr 

Con'se  it^rne  r^^^^^  T'"^"""  "^'-^  quvqioique  no.»  pa 

girl  M^   arr36r4tT«r:i!:":  ^"  ""^'°'^'  l^*^.^  foncrions  .tant  r.- 
gweu  par  la  101  ^art.  dbo,  375,  586,  716.  717  727  79S  "JSm  roi  ^roo -r/-.     ., 


^:^ 


'  "  ■^■^^•'^^i  '♦^jf  ^^!^Ni^ff^y^ 
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La  Cour  de  C.rowt  n^a  done  |^  |i|tion  pour  rfenqu^'rir  de  la  yalidiW  de  Lo„,.,x.,on 
ce  rdle  d'dvaIu...oD,,et  o'e.t  ce  que  lll^  de-IWvision  vient  de  decider  dans  la^^^  £l  ' 
cause  McLaren  vs.  La  Corporation  de  Buckingham.  '-^e^a'tt,? 

N.  B..  Les  d^fendeurs  ont  d'abird  plaids  par  une  defense  en  droit  doat  U  '""'•'"■•'•"'- 
raisons  ont  et«  diolar^ea  insuffisantes ;  mais  ils  n'on't  pas  soulov^  la  question  de 

jundiction  etcon.nielaCoura6t6.d'opinionqu'elle^toit  incomp^tentera<ione     ^ 
materwe,  il  lui  «Uit  impossible  ,^e  proc^der  A  juger  le  fond,  et  elle  a  en  conse- 
quence rendu  le  31  mars  18Y3  le  jugement  qui  suit :    f  -    ,  . 

"  Consid^rant  que  la  Cour  de  Circuit  n'a  pas  de  juridictfon  poiir  s'oceuwr  de 
la  prrfseutb  demande,  la  Cour  tenvoie  leri)artie8  &  se  pourvoir  comme  dies  aviijs. 
ront  sans  frais."         _  _   _  * 

Dorian,  Dorion  &  Geoffrion  pour  le  requ^rant. 

Vilbon  pour  les  d^fendeurs. 
(J-K.) 


COUR  DU  BANC  DE  LA  BEINE,  1873. 


EN  APPEL, 


QUEBEe,  20  MARS  1873.  »"    — 

Coram  Dcval,  Juge  en  Chef,  Drummond,  Badglet  et  xMonk,  Jdoes. 

No.  7frr 
LODIS  DOYON, 

„  -  Appkamt; 

la  corporation  DE  la  PaROISSE  DE  ST.  JOSEPH, 

iNTIMiv. 

jfoEj-Que,  dan.  one  action  en  rtinWgrande  aTee  des  concisions  demandant  des  dommaw.  I'avte 

d'un  mota  requlB  par  I'art.  aa  C.  P.  C.  n'egt  paa  nficewaire.  ""mages,  i  avto 

Qu'une  Corporation  munlcipale,  est  responsable.dcs  actes  de  sei  offlcWrs.  si  elles  les  a' 

ordonn^  ou  si  elle  esspie  de  les  Justlfler.  '  '*'  * 

'    ^";^"" ''*"'*''*'''*'"*'"  *""'"'^8'»»»**»«^t*»en  Intents  et  que  dans  tons  les  cas.«.  ,       K 

- :  s:sxrrteter"'*"'"'"^^^ 

Que  lee  formallt^e  Impos^es  pur  le  Statut  poor  Ponrertnre  d'un  ohemin  et  pour  I'exfiW 
priatlon  des  partlonUers^oWent  «tre  sulvies  aveo  il|nenr  et  i  peine  de  nujllt^r  • 

''L'appelant  avail  portd  une   action  en   r^ihtegrande  centre  I'intim^e  pour 
recouvrer  U  possession  d'une  partie  de  sa  terre  dont  la  Corporation  s'^Uit 
--emparee  en  y  ouyrant  un  cbemin  au  puWic,  et  demandait  en  outre  des  dom- 
magcs. 

L'inHm^B  produisit  une  defense  en  fait  et  tine,  exception  dans  laquelle  elle 
pr^tendit  qu'elle  avait  agi  en  vertu  d'un  proces-verbal  du  conseU  du  oomt^  de 
B«5auoe  en  date  du  24  juiUct  1867,  lequcl  ouvrait  ce  cfaemin  et  ordonnait  que  les 
travaux  fussent  faits  dans  I'^espaoe  de  trois  ans.  Elle  pr^tendit  ensuite  par  le 
m«oie  plaidoyer  que  les  voifes  de  fait  en  question  avaienf^t^  oomibiEes  k  son 
ins^uet  qu'elle  n'en  dtait  p^s  responsable;  enfin  qu'elle  avait  la  possession  de 


4:anetjour^nt«KiiBw<|ut»tiooj  lequcl  formait  partie  dcffehemte^^^^ 
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COUR  J)U  BANC  DE  LA  HEINE,  1873. 


tontfDoyon,  cipalitd.    L'appolant  fit  de  suite  motion  suivant  I'art.  146  C.  P.X.,  mais  oette 
3.»  Cor*orntinn  >'>ction  fut  rcjetdo  avoo  ddpenfl.  ^ 

«ie  st.'!?^'e|,b.      I'  produisit  alors  dea  r^ponses  spioinles  dona  iosquellea  il  aU^guait  la  nulliUS 
(III  procdn-verbal  en  question : 

1.  Puree  que  le.  eonmii  du  eomt^  de  Boauoc,  aprds  avoir  nommd  un  aurin. 
tendant  pour  faire  ce  procds-vcrbal,  (lequci  avait  fait  uno  viaito  dea  lieuz  et 
avait  refund  de  continuer  aa  chaise,)  n'ayait  pas  le  droit  de  nommer  un  autre 
surintendant  te)  qu'il  I'avait  fait ;  2.  Que  lo  ler  surintendant  dtait  le  seul  qui 
pouvait  agir.  (Voir  Scot.  45  et  62  §  de  I'aote  de  1800.  Voir  aussi  Sect.  30  § 
3) ;  3.  Que  le  2e  surintendant  n'avait  pas  donniS  lea  avis  n^eeasaires  et  que 
les  avis  donnas  par  le  copseil  de  comt^  pour  Tbomologation  du  procds-verbal 

-.- <5taient  insuffisants,  I'un  de  cea  avis  ayant  4t6  donn^  cinq  et  I'autre  troia  jours 

avant  In  e<Sance,  la  loi  exigeant  sept  jours  d'avis. 

Ii'appolant  pr^tendiit  de  plus  qu'en  supposant  que  le  proeds-verbal  en  ques- 
tion fut  r^gulier,  i'intim^  ne  pouvait  pas  entrer  sur  son  terrain  ;  1.  Parce  qu'il 
n'y  avait  pas  eu  d'estimntion  l^galcment  faite  de  la  valcur  deaonr  terrain.  Que 
les  pnStendus  estimateura  qui  avaient  dtfelard  qu'il  n'y  avait  pas  lieu  k  aooorder 
de  compensation  4  I'appelant  n'tftaient  pas  Itfgalement  eatimateurs,  et  que  dans 
tous  Ic8  cas  il  avait  object*  a  leur  d^oision^  et  avait  appel^  de  leur  sentence,  dans 
les  ddlais  voulus,  et  que  le  12  novembre  1^69,  jour  des  voiea  d?  fait  en  question 
il  n'y  avait  pas  encore  de  decision  sur  le  dit  appel. 
La  preuve  ^tablit  la  possession  de  I'appelant  et  les  voiea  de  fait  all^gueff. 

1.  L'intiin^  prdtenditd'abord  qu'elle  aurait  dA  avoir  un  avis  d'un  mois  de 
I  la  priSseiite  poursuite  suivant  I'art.  22  du  C.  de  P.  C,  et  cita  k  I'appui  la  cause' 

>  de  Jette  vs.  Cfaoquet'te,  7  L.  C.  R,  p.  63. 

L'appclant  cita  en  opposition  la  cause  de  Iwan  v«.  Boston  etai.,  2  L.  C.  J.,  p. 
"  171 ;  cellc  de  Esinhart  ta.  McGuillan,  6  L,  C.  R.,  p.  456.     Cctte  Er^Jention  de 
,^,..     >--   rintittiec  a  et^  repousse  par  les' dcuz  courfi.  " 

2.  L'intim^e  pr^tendit  ensuite  que  I'appelant  ne  pouvait  pas  obtenir  les 
conclusions  d'une  action  en  r^int^grande,  et  que  les  fjits  prouv^s  par  lui  ne 
pouvaicnt  servir  do  base  qu'4  une  action  en  complainte.  Il^tait  ^tabli  en 
preuve  qu'on  avait  d^fait  la  cl6(^re  des  deux  cfit^s  de  la  terre  de  I'appelant  et 
qu'on  avait  abattS  les  arbres  et  les  ftirdoche*  sur  une  largeur  de  douse  pieds  en 
y  tM^ant  un  chemin  dans  lequel.on  avait  pass^  depuis.  Que  ces  travaux  avaient 
^t^  faits  par  I'inspecteur  des  chemins  nomm^  sp^ialement  pour  faire  ouvrir 

celui-ci,  et  a  qui  il  avait  ^t*  ordonnd  par  une  resolution  du  2  aoat  1869  de  faire 
les  travaux  n^oessaires  k  cet  effet,  L'appclant  pr^tendait  qu*il  n'y  avait  pas 
une  ddpoxsession  plus  r^elle  que  celle  qui  consistait  a  convertir  son  terrain  en  un 
chemin  qu'on  ouvrnit  ainsi  4  tout  le  public. 

La  Cour  InKrieure  adopta  les  pretentions  de  I'intim^e,  mais  la  Cour  d'Appel 
a  renverse  cette  partio  du  jugement  et  declare  que  I'appelant  avait  de  fait  ^te 
^Spose4d6  par  I'intimee,  et  que,  mgme  dans  le  cas  oii  la  depossession  n'aurait  pas 
cu  lieu,  Taction  de  rappchint  'pouvait  encore  gtre  maintenue,  parce  que  ses  con- 
clusions contenaient  tout  co  qui  est  n^cessaire  dans  une  action  en  complainte. 


/  * 
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3o.  I/intlm<Jo  pr«itendnit  encore  qu'ollo  n'itoit  pu  re«pon8u6lo  dtp  votes  da 
f..tcon.uH8esp.r8on  inspocteur  ;^uo  celui-ci  n'm  qu'un  mand.Uire  et  que  '^^'"'- 
du  moment  qu  il  excdde  «,.  pouvoiw  il  „e  lie  pluir  son  niondant ;  que  son  devoir.  dlT^^"." 
..  Ic8  travaux  n  dtMont  pas  faits.  tftalt  de  fairo  rapport  au  Conseil  et  de  se  fairo 
•utortser  k  les  faire,  ot  quo  n'ajrant  pas  pris  cotte  pr^nution,  et  ayant  agi  de  sa 
propre  autontd,  il  ne  pouvait  pas  rendre  I'intim^e  r^^ponsablo. 

Lappelant  rdpliquait  que  lo  Consoil  avait  lui-mflme  ordonn«S  que  les  travaux 
fussent  faits  par  sa  resolution  du  2  aoQt  1869,  et  que  I'inspeetcur  en  question 
avoit  4t6  nomm6  expris  pour  faire  ouvrlr  ce  ehemin,  et  que  si  I'ihtimde  <$tait 
responsabodos  omissions  de  ses  offieiors,  A  plus  forte  raison,  devait^jlle  fitre 
responsable  dcs  aotes  qu'ello  commando  et  qu'elle  ordonne.  La  Co*  Inf<Jricure 
.va.t  auRsi  adopts  I'avis  de  I'intimde,  mais  la  Cour  d'Appel  a  cn^re  renverwJ 
cette  partie  du  jugeroent.  • 

^  La  question  de  la  validite  ou  de  la  nullittf  du  procds^vwhal  longuement  d^- 
battue  en  la  pr^sente  cause  devant  leq  deux  oours  a  ^t^  d^oid^e  dans  le  sens  des 
pretentions  de  I'appolant  en  appel.  Telle  <tait  aussi  I'opinion  de  ,1a  Cour 
iQfdrieure,  quoiqu'il  n'en  soit  pas  fait  mention  dans  sonjugement.  II  a  6td 
claircment  dMtn6  que  les  formalities  impos^es  par  le  statut  doivent  fitre  suivies 
,  ngoureusement,  et  quo  lirsque  la  loi  present  qu'une  ohos^  sera  fi.ite.d'une  CBt^^ 
tame  maniArc,  il  est  non  seulement  del'int4r6t  et  de  I'avaiitage  de  tout  lemonde"^ 
de  seconformer  4seB  prescriptions;  njaiytout  ce  qui  sera  fkit  en  violation  de  ces 
prescriptions  sera  considtfnS  comme  une  nuUitd.  /  / 

La  Cour  Sup6rieure  pr6sid&  par  I'hon.  J.  N.  Bosse,  fcvait  «ndu  le  13  juin 
1872,  le  jugement  suivant :  ,«=--= 

La  Cour,  et«4  etc.,  consid^rant  qu'il  ir^Ito  de  la  pr^ive  foite  par  le  deman- 
deur  que  danUe  mois  de  novembre  1870,  le  nomm^  Lbuis  Jacques  et  quelques 
.ulres  individus  sont  cntrds  sur  U  terre  du  demandeur  d^rite  en  la  d^laration 
en  cette  cause,  y  ont  abattu  troisou  quatre  ipinettes,  arrach^  les  arbustes  qui  s'v 
trouvaient  dans  environ  dou.e  pieds  de  large,  sur  I.  largeur  de  la  terre  du   de- 

Ia.88^  le  tout  dans  le  mSme  ^t.t,  n'y  sont  jamais  retoum^s  depuis,  sans  qu'il  soit 
prouv4  m  meme  prtftendu  que  le  ^demardeur  ait  ^t^  d6poss6d4  ni  auounement 
dessaisi  dudit  terraia;  »uu»uiou» 

Consid^rant  quo  les  dites  violenoes  sont  des  voies  de  fait  qui  constituent  bien 
en  lo.  un  trouble  qui  aurait  pu  donner  lieu  A  une  action  en  oomplainte  dont 
objet  aurait  6t6  de  la  part  du  demandeur  d'etre  maintenu  dans  la  pjsseesion  du 
terram  s«r  lequel  a  eu  lieu  le  trouble  dent  il  se  plaint,  mais  ne  pe^donner 
heu  a  une  action  en  r^inWgrande,  par  laquelle  il  demande  que  5.  d^fenderesse 
«).t  condamn^e  A  lu,  vendre  cette  dite  partie  du  dit  terrain  et  A  Stre  «5inS 
^ansl-poss^ssion^.paisible  d'icelui>ndant  qu'il  n'a  jamais  perdu  cette  W 
sion  ni  la  saisitie  d'ioelui ;  *^'  ^^' 

miences  commises  par  le  nomm^  LouU  Jacques,  qui,  bien  qu'insnecteur  T 
chemms-pour  la  locality  dans  laquelle  se  trouve  le  teU  en  quron^^Xatt 
Cendant  pas  avoir  agi  dans  la  dite  circonstanoe  par  I'ordre  iL,Jdia  de  iTd  1 
d^Wresse  qu.  pe  paratt  pas  en  avoir  pris  la  responsabilit^. 

1  aW'      l-i  !ffc»W»^-^  Al*OB»^— —        _^_--..~ grvJ-i-I— J 1*,^.--...   ...     -I .iJ—.i— .1.         ..■  .Ta.i.^    .l-i.i.li.ii Ill     ■■■■»■  JIJJI—.  i™Mm»»^f..l—l»»ll     I  ■■■Mia 
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VI. 

Panoiif. 


JO  mars    187^,     Void 


20 


ion 


La    Cour  d'Appol   ranversa   oe  dornier   le 
jugemcnt.  «  ^ 

La  Cour,  etc.,  Consid^Jrant  quo  I'appelnnt  a  prourd  Ioh  nIMKatioua  prlnci«.le, 

oh!!.!  T     !    1^""  appartonant  il'appdant  ei  ^^'^ m  sa  d«,|„ru.io„  ' 
0^  ad^t^na.  malgr^hi  ot  A  «,n  prejudice  lorsde  rinstituUorraS^lWdi  do  W 
pelant  tol  qu'nII6gu6  en  la  declaration  6u«dite  do  I'appolont  •  /l  1  ^ 

Co„8.d<5r.nt  que  rintim^o  a  fuilli  do  prouvor  lo,  allocations  do  aa  I^Sfonne  ot 
de  puaquelo-procds-verbol   cd  date   du  24juillct  18C7.  on  vcrtu  juquol  die 
8  6ta.t  empard  et  n,«  c„   possession  du  terrain  do  Pappclant   pout  lu.iliBer 
conune  ohenj.n  publ lo  n'a  pas  dtd  prdeddd  des  formslit/s  ndees^ire. ,  jk, 
rendre  vaiable,  et  qu'pn  autant  Ic  procds-verbal  est  nul 

Considdrant  quo  dans  lejugement  de  la  Cour  Sup<Jri;ure  rendu  A  St.  Joseph 
dans  lo  district  do  Beauco.  le  13o  jour  de  juin  1871.  il  y  a  erreur  en  eo  que  pa 
led.tjugen.eut  ract.on  de  I'appelant  est  renvo^ee,  oette  Cour  easse  et  anullele 
viirrr   '1  ';^?^'"'t '«  J»R«'ne''t  quo  la  dite  Cour   aurait   dQ  rendrb,  ren- 
vo.e  la  defense  de  l'mt,n.<Je  et  la  eondan.ne  A  rendre  et  restituer  la  dite  part'iede 

le  e   n.  troubler  I'appelant  dans  la  possesion  du  dit  terrain  ou  d'aucune  partio 
d  colu,  etdepluseondamne  rintimdei'  pa^A,l'appdant  par  forn,o  de  don^ 

^ZM  """Tw      *.  P'?*""  "'^  •""^"■^^  ^'  ""^^^  ''«"dan.no  rintiinee  i 
payer  a  I'appelant  tons  les  frais  dans  Ics  deux  Cours.  \^ 

Blanchet  &  Pentland,  procureurs  de  fappelant. 

E.  Vizina,  prooureur  de  I'intinide- 
(b.  4  p.) 


CIRCUIT  COURT,  1873. 

MONTREAL^  9th  MAY,  1873. 

Coram  Bkavdry,  J. 
*    ' '  ^       •      LnpHer  vs.  Parsons, 

..,r      ThwwaB  an  action  for  the  recovery  of  $41,  and  the  defendant  fyled  an  excep- 

,     T  .t      ^""T'     '"^"^  "'''"•"  ^"fi>''"ali«e8  in  the  writ  and  copy.     The 

pla.nt.ff  moved  tojlismiss  the  exception„on  a  number  of  grounds,  the  two  last 

be.ng  thgt  there  was  no  deposit  made  with  the  exception,  and  that  no  copy  had 

l«en  semd  on  the  plamtirs  attorney.    The  Court  granted  the  plaintiff's  motion 

_    on  the  last  two  grounds,  and  dismissed  the  exceptioii,. 

•t    TT  n     -J,        «       .  Exception  dismissed, 

i.  AT.  Z)at7i«Json,  for  plaintiflF. 

l^l V.  Ac/fer,  for^endant. 

■.■(M.B.B.)         •     ■  ■'■""■.■  ■     "" 

^^ii^Z^^^'I^ll'-cT"^- ''°""''"'  -'•' ''  ^-  ^-  •^"'"'»'  P-«^  »«.  »-«'  Alle  T,. 
,"' ^"""^"""^.M*  ^- C.  Jurist,  page  134.    (Reporter's note.) 
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COURT  OP  REVIEW,  1873. 

'  QBEBEO,  16th  JANUARY,  1873.    - 

Coram  Stuart,  J.,  TAscHiBiAu,  J.,  Dunkin,  J 

No.  16U. 

La  Banque  Nationale, 

■■'      The  City  Bank,  -  '' 


l!>' 


Plainti^  ; 


The  City  Bank, 

VI.  '■■■'  ' 

The  Bank  of  Montreal, 


'D^endant  ; 
Plaintiff'  m  ga  ra  n  tie;  ,J! 


"  Defendmt  en  gardhtie/'' 

ilBLo:— Tbat  obeeki  l>audulontly  Initialed  m  accepted  bjr  the  manager  of  a  Bank,  and  for  >Hlch 
the  drawer  &u  given  In  exchange  to  the  manager  certain  aoourltlei  which  the  Bank  retains, 
cannot  be  repudiated  by  the  Bank,  when  the  checks  are  held  by  a  "  bona  flde"  holder  for 
value. 

^his  was  a  hearing  in  reviowof  a  judgment  rendereJSn  the  Superior  CStirt  . 
at  Quebec,  by  Stuart,  J.,  7th  June,  1872. 

The  action  was  in  Warranty,  argued  in  March  1872,  against  the  Bank  of 
Montreal^  to  guarantee  and  save  harmless  the  City  Bank  against  a  demand,  of  the 
Banque  Nationale  for  $95,00(T,  amount  of  four  cheques  drawn  by  Edward 
^San4ereon  upon  the  Bank  of  Montreal,  accepted  by  the  latter  and  placed  to  the 
credit  of-UieCity  Bank  in  its  deposit  account  with  the  Banque  Nationale,  upon 
an  alleged  undertaking  of  the  City  Bank  to  refund' the  amount  of  the 
four  cheques,  if  not^cUThe  defence  to  thte  action  was  that  Harris,,  tbe,  manager, 
who  accepted  the  cheques  fbist^  Bank  of  Montreal  by  placing  his  initials  P.P. 
H.  on  them,  h^d  no  authority  tdmm  and  that  there  was  collusion  between  the 
officers  of  t]^  City  Bank  and  Harris/to^pplement  an  overdrawn  account  of 
Sanderson  witfi  the  Bank  of  Montreal  by  meahs^f  the  four  cheqiies. 

The  case  of  the  City  Bank  was  argued  by  Mi\"OidLL  Stuart,  Q.^.,  and 
Mr.  D.  A.  Ross.  -        ^  > 

The  facts,  as  submitted  for  the  plaintiff,  were  that  on  thellt^^Sept,  1869,  the 
Bank  of  Montreal  had  ite  branch  at  Quebec.— That  Harris,  for  aboutthr^years 
before;  had  baen  manager  of  it,  preceded  by  Mr.  Christian,  for  about  two  yejira. 
Sanderson  was  the  broker  of  the  Bank  of  Montreal,  and  kept  a  general  deposit 
account  at  thevBranch.  Overdrafts  of  Mr.  Sanderson  on  this  account  had  been 
allowed  by  Clmstian,  as  manager,  in  matters  of  exchange  and  silver  purchased 
for  the  Bank,1)y  placing  his  initial  C.  on  them,  and  afterwards  by  Harris,  as 
;  manager,  whovplaoed  his  initials  P.  P.  H.  on  them  when  the  account  was  over- 
drawn by  Sandorson  for  his  general  business.  Thi^ledger  of  the  Bank  of 
Montreal  at  a  gUnne  indinatfldByegr^  overdraft.    Ib  1867  and  in  ISfiR,  Hawrig 
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Mp„.«,,  Chr  Ht^n,  then  .„.p<K,tor,  «„.l  „o  fault  wn«  found  with  theso  ovorJraft«  l^  1 
hond  office  at  Mo„trool,  to  whid.  Cl.riHtian  made  hi,  roportH.  Proviou,  ff  h! 
16th  Sopt     1861),  for  «  wholo  year,  M-o  certified  chc.u'^a  of  S andc  14  t 

t      K    Tk     «  '  P"7t"-«»«''  t'-   «"n.,uo  Nationalc  alone   and  worofc 
da.ly  by  the  Bank  of  Montreal.      ObnorvinR  thi«  practice,  th    oaHhior  oH^ 
Ba„r,ue  Nat.opjie  went  to  ascertain  if  it  wa«  correct,  an.l  was  inforu.ed  by  M 
f  Xc:il!:'^""^'''^''"'''"-7^'«--»><>^«--thaboibrcth:^ 

'  f  Jl!"^''^-\*""''  '""^  "1  *""""''*  '^^^'^"^'  b"to.nployod  Mr.  JfoOie.as  a^ent 

for  the  special  purpose  of  cinjulating  its  notes  there  by  L-ivin,,  thn.„   n  !!  T 
for  cheques  and  drafts  obtained  frt.  the  eon„:un!;j  ^t  Z,^^^^^^^^^^ 
U,em  .n  the  Ban.,ue  Nntionale,  in  the  deposit  account  kept  Lro  for  X  r? 

1^  ;     r  •     .'''"""  "'««"t'"'»*«J  the  pa«s  book  and  a  blank  cheque boelr 
,,  each  bfenk  cheque  in  it  signed  by  hi.n.  leaving  to  Ahorn  the  fillin7un  of  7.1' 

cheques  as  .'CMty  Bank  Agency"  cheques,  wheLequired  fo^^h^^^^^^^ 

Bifenaiuro,  lor  »17,()0(»,   and  gave  m  exchance  for  it  n  fllionnn  aP  i,:- 
.ecepted  by  Harris,  on  the  Bank  of  Montrealfalso  eJU;  '^      f^  ^^ 

Atrency   cheque  was  received  by  Harris  and  placed  to  th/oredit  of  sS^^^^^^ 
account  in  the  Bankpf  Montreal,     ilarris  then'senufi^  thet^^L^^^^^^^^ 
«te  0  .t  w«spa,d  and  debited  to  the  City  Bank.  Tbeaextd^  (Uth  SepTmt  ( 
S^erson   oka.ned   a  second  "City  Bank   A^y-^^,  filled  ^tS 

McGu^ssignatuH,  by  Ahcrn,fbr$18,000,andgavcforita  cheque  oflo^a' 
,      aceeptcd  by  Harris,  on  the  Bank  of  Montreal,  for  818,0(H).  and  th.'  "  City  Bank 
I      Agency    cheque  so  given  for  the  lasf  mentioned  cheque  of  Sanderson   was  at 

received  by  Harris   placed  by  him  to  the  credit  o?  Sanderson,  in  his  dJp^U     . 
,        account  with   the  Bank   of  Montreal,  and  then  sent  by  him  to  the  BanTu 

Nationalo.  where  it  wa.s  paid  tmd  debjted  to  the  City  Ban'k.  in  its  ac  ounihere 

fe i7  OoVrJ"''  i'Tu  '^''^'"'"'^  "  ''''  "  ""^  «-^  Agency-'  ch^  X 
8 17  000,  filled  up  by  Ahem,  oyer  MeOie's  signature,  for  SlT.OOO;  was  obtained 
by  Sanderson  from  Ahern.  ibr  which  he  gave  his  own  on  the  Bani  of  MonZT 

1  B  Lt    Jif  ^    T  *"  5  •^'^"  *"■  ^""^^^«"''  •»  »>"  d^PO"*  account  witJ 
he  Bank  of  Montreal,  and  then  sent  to  the  Banquo^ational^  where  fhc  Balk 
of  Montreal  received  the  amount.     On  the  afternoon  of  the  Uth  SeptiZ 

at  yuebec,  for  the  purpose  of  examining  ^e  deposit  account  of  Sanderson 
Upon  his  arrival  he  looked  at  it  and  saw  that  it  waroverdrawn.  and  at  ttsZ 

Zrt'\     7     ™™cd»tely  Bent  for  Ahem  and  obtained  from  him    over 
So  "gr:  *^;!^  1"^."°  '"^^  ^i'^  «'>"'-  "^  Montn^'>  ^r  the  sum   ^ 
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then  went  to  tho  Honk  Lclgor  and  orosod  the  IcttBri.  Dr.  and  Cr.,  changing  tholr  *"••«'»>  B«A 
plow.,  and  by  cnterinR  tho  «.|;},0()0  received  from  Ahorn  in  dronn,  whioh  he  ;««&„»  oC 
wroto  over  an  ornsuro,  ho  converted  tho  debit  seen  by  Mr.  Chriatian  into  a  oreiit.     """""' 
ThiH  wiiB  obrtrvo.1    by  Mr.   ChriMian  ot  tho  opening  of  tho  Bank,    on  tho 
morninR  of  the  15th  Soptonibcr,  when  ho  received  ft-ora  Harris  thoth'rofe  drafts 
received  from  Ahern  mnking  up  the  84:i,0(l^).  On  tho  Rnmo  morning  Ahern 
applied  to  Mr.  Chrifltiaiv.to  cxohanRo  them  fo»  "  City  Bank  A-onoy"  chc<,.ies 
on  tho  Banque  Nafionalo  at  Quebec,  to  which  Mr.  ChriHrion  assented.     This 
•grecment  between  Mr.  Christian  and  Ahern  wasrarMcd  into  effect  only  in  p.irt, 
as  but  one  "  City  Bank  ARoncy"  ohc(iue  on  tho  Banquo  Nutionalo  in  exchange' 
for  one  of  the  drafts,  was  filled  up  for  « 18,500,  and  given  by  him  to  Mr  Chris- 
tian, and  this  was  paid  also  to  the  Ba.i»  of  Montreal  on  presentment  nt  tho 
Banquo  I^ationole.  Tho  two  rcmaij.ing  drafts  which  wqro  mado  payable  by  Ahern 
to  the  order  of  tho  M.inoger  of  the  Quebec  Branch,  were  endorsed  by  him  and 
paid  by  the  City  BanK  to  tho  Bank  of  Montreal  in  Montreal.    Tho  total  of  City 
Bank  monies  thus  received  by  tho  Bank  of  Montreal,  on  and  previous  to  tho  15th 
September,  amounted  to  $95,000.     These  moneys  were  taken  from  funds  at  the 
credit  of  tho  City  Bank  to  fucilitato  tho  circulation  of  its  notes,  without  its 
knowledge,  but  with  the  knowledge  of  Horris,  acting  as  tho  manager  of  the 
Branch, of  tho  Bank  of  Montreal,  on  and  previous  (to  tho  afternoon  of  the  15th 
September.     The  four  cheques  of  Sanderson  mixed  up  with  other  monies,  but 
shewn,  9,n   honhrmux,   were    deposited    to   the,   credit    of   tho    aoOount    of 
^the  City  Bunk    with    tho  •Banquo    Nutionalo.      Shortly  after  receiving  tho 
last  portion  of  tho  consideration  for  tho  cheques  of  Sanderson,  vi?:  Tho  above 
mentioned  cheque  for  618,600,  the  Bank  of  Montreal  being  then  s||»M,  as  Mr. 
Christian  imagined,  ho  went  over  to  tho  Banquo  Nationalc,  andintiniated  to 
their  cashier  tliat  the  cheques  of  Sanderson,  accepted  by  Harris,  would  not  bo 
paid.  This  was  between  two  and  three  o'clock  in  tho  afternoon  of  tho  15tli  Sept. 
The  cashier,   Mr.  Vbzina,  immediately  sent  for  Ahern,  and  went  with  liim  to 
the  office  in  tho  Branch  always  occupied  by  tho  manager,  where  Harris,  seated 
in  tho  n*anagor'8  chair,  notwithstanding  the  interposition  of  Mr.  ChristVan  to 
prevent  him,  admitted  tho  initials  on  the  accepted  cheques  to  bo  his.     Ahern 
then  expressed  his  surprise  to  Mr.   Christian  at  tho  refusal  of  tho  Bank  of 
Montreal  to  pay  its  aoceptanoos  after  ho  himself,  "ehristian,  had  a  short  time 
before  on  that  morning  reijoived  from  him,  (Ahem,)  the  $18,500,  a  part  of  the 
consideration  for  which  the  last  Sanderson  cheque  was  given,  and  to  this  Mr. 
Christian  made  no  answer.  -        ' 

Upon  this  statement  the.  City  Bank  contended  that  Harris  had  the  power  to 
certify  cheques  as  good,  by  virtue  of  his  office,  as  well  as  from  the  usage  pre- 
valent in  the  commercial  community  as  paft,  of  the  law  of  merchants.  The  custom 
to  certify  cheques  by  the  cashiifer  had  been  abundantly  proved,  and,  wheh  oertiBed, 
that  they  paase^as  freely  as  the  notes  of  circulation  qf  the  Banks,  and  had  always 
been  received  as  money  in  their  daily  exohinges.  The  certification  of  cheques 
ia  so  essential  to  commerce  at  tho  present  day,  that  in  lai^  commercial  cities 
wherw  hflndredg  of  millinnfl  pnm  dnU3fL.thtoqgh4he  bftat%4Vitf4iuptfflflible  to  dff^ 
the  necessary  amount  of  business  without  it.    This  gas  ^^  felt  in  the  United 
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T?o.tt'  r^Jr'*""^ '.'"'*  "•"''  ^^  •  "^"^  ''»«'''«"  °f  »»'«  ««Fon.«  Court  0?" 
Un  tod  8UU,M„  the  c^  of  n.  A^...A<,„,..  AT,,,,,,./  /,.„*';  .^in/y.,.  ,,1; 

JV;./.o«„/  flank,  tho  .juction  ha.  boon  fln.llj  wttlod  by  tho  U.tor  bank  boi„, 

'      7moZir  """"^'^"  '"  ^««""'«'.   1«70,  to  p.y  to  tho  former  .  ,„„  ^ 
»600.()()0,  tho  amount  of  throo  chcquo«  cortiBod  \,y  thoir  onahlor.     Tho  Court 
Id  that  oaM,  aaid,  in  rdation  to  tho  authority  of  a  oaahier  :-•<  It  ia  hia  dut.  to' 
rocavo  nil   tho  Ainda  which  oo„,o  into  Iho   Bank,  .nd  to  onter  thorn  uponii. 
.       biK.k«.     Tho  authority  to  rocdvo  implioa  and  oarrioa  with  It  tho  authoritr  to 
P.VO  oortificat*.  of  dopo.it  Ind  other  proper  vouchom.    'When  tho  money  i,  i„ 
tho  bank  ho  has  tho  a.mo  authority  to  oertify  .'  oheq^o  to  be  good,  eharge  the 
amount  to  the  drawer,  appropriaU,  to  tf.e  payment  of  tho  ehoquTand  mZ  the 
-        •    ^'^!^-Z?  ""  ""  ^'^'  "^  ^^'  ^'"^'     ^''•'  »>•  '-  •«t»'ori.od  to  do  virtue 
ml^A^i    .^r  !"'"'?*'""' V"  *''"°«~-"    B«»  it  ia  said,  on  behalf  of  the 
Bank6fMontroaI,thoro.sanIndividuaILedgorKoeporln.|lthoBttnk.  whow 
buHincw  .t .«  to  certify  ehequea  before  thof  ,^  into  oiroulation.     An  answer  to 
this  IB  to  bo  found  in  tho  opinion  of  tho  Court  already  referred  to.  "  Tho  oaahier 
1.  tho  executive  oflicer,  through  whom  tho  whole  ananclal  operationa  of  tho  Bank 
are  conducted.  Ho  rocc.vc-  and  pay.odt  tho  monies,  coUeota  and  pay.  it.  dcbU 
and  rccoivc.  and  trai.fcr.  it.  commercial  «!ouritio«.     Tollora  and  other  «ubor! 
dmato  oflBccr.  may  bo  appointed,  but  they  are  under  hi.  direction,  and  aro  aa 
.   It  wore,  the  arm.  by  which  doaignatcd  portion,  of  hi.  variou.  function,  are 
di^hargcd.   A  toller  may  be  clothed  with  the  power  to  certify  cheques,  but 
tlufl,  in  ,t..clf,  woBld  not  affect  tho  right  of  tho  cashier  to  do  the  aamo  thiw 
The  Director,  may  jimlt  hi.  authority,  a.  they  deem  proper,  but  thi.  would  not 
nffcct  thoHc  to  whom  tho  limitation  wa.  unknown."  It  is  difficult  to  imagine  that  ' 
tho  manngcn.cnt  at  the  head  offic?  in  Montreal  Were  unaware  of  tho  practice  of 
Mr.  Chnstiun  and  Mr.  Harris  to  certify  chcquo^  particuloriy  a.  carfiier.  in 
Montreal  do  U,o  same  thing,     A  practice  and  uMgo  u  in  Sandorwu's  caM  has 
rrcv,.,Icd  ,n  Quebec  also  for  many  yearn.    Tho  Bank  of  Montreal  Inspector,  Mr 
Cbristiun,  made  his  reports  of  inspection  and  must'have  conveyed  to  tho  Board 
of  Management  at  Montreal,  information  of  .11  things  done  at  the  respective" 
branches.    Sanderson',  overdraft  seems  to  have  been  knowiTtaHho  Board  of 
management  at  Montreal,  a.  they  .ent  down  Mr.  Christian  for  the  express     C 
purpose  of  examining  it.^  Why  it  came  to  this  determination  they  have  offered 
no  evidence  to  ehow.      It  doe.  not  appear  that  they  charge  Harris  with  doin- 
wrong,  for  aUowing  the  overdrafts  bjf  Sanderson ;  nor  does  it  charge  fiandorsoa 
with  domg  wrong  in  overdrawing.     There  is  nothing,  either,  showing  it.  disap- 
pmbatiott  of  It.  officer,  Mr.  Christian,  when  he  took  $18,500  of  City   Bank 
,m<.nic9  direct  from  Ahem,  and  the  balance  of  the  cheques  for' $43,000  froV 
Harris.     Tho  Bank  of  Montreal  ha.  approved,  al«),  of  tho  alteration  in  the 
Ledger,  as  it  remains  unchanged,  and.its  own  oliocn  have  balanced  tho  account 
of  Sanderson^with^he  change.  *y  erasure  mado>^  Harris  upon  it. 

Apart  f^m  the  inherent  power  in  a  oa^er  to  certify,  tho  unge  i.  binding 
on  tho  Bank  of  Montreal.     A  cashier,  the  offiipring  of  modern  oommeroe,  is.  as 
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e«rtnin  preMrilN*d  dutiM,  bnt  hU  «m.ployni«nt  is  ono  Umt  .L.tM^ndi.  entirely  on  "•  cii,  ii«ii 
the  o<)unw  of  doalinu.     Il  muv  .liflr..r  ;..  .iiir. »  _.....     i.   ..  _.      _.*'•.    . 


the  oourw  or  dodllng.  U  ,n„y  diffor  in  difforont  pnrlH  of  t'ho  country  Tho 
nituro  of  thoM  p..won  and  dutlo.  U  o  qu«,Uon  of  fact,  and  U  to  bo  dotcrwinod 
ojr  tho  UMKO  and  do.ilinj<  in  ilio  pirtioulnr  pliico. 

Holt  Q(J.,  for  U».  ««„k  of  Montreal,  ,nid,  in  .ubHtan«e:-Th«  ofl-o  of  tl.o 
C.lj     ank  wn«  not  of  tho  favourable  character  aiwribod  to  it.  Tho  caw  oihibltod 
.be  follow.nK  facta  :_That   in    I«<J2.  McOie  w,aa  doing  bualm,..  oa  aKoneral. 
.gent   for  .wsurance  coinpanioa  and   other-,  and  that,  an  m.eh  ^'nt,  bo  had 

T.K    A^r  .      i"  ^"'""""   •'^  '""'  ••^  '"^*^™  ^i*"  notes  of  iireulatioa 
of  the  City   lank.     Matter,  wont  on  till  1H<1J».    IH„  had  in  hia  pay.  Ahem 
who   ndulged  .n  .p<,ouluti«na.     Handoraon,  throu^l    th.!'  we.kncM  of  Il.rri^ 
wa«  allowed  to  overdraw.     Wlthoql  imputing  oriniality  to  Harris,  fia  porn,.^ 
ed  Sanderson  *«  o,eHr.w,  and  it  wo.  by  n.can.  o>  Ahern  tha/  the  overdraft 
was  kept  up.     Ahem   had  aocoss  to  blank  cheque,  u  MoOio's  Lwcr,  so  th^t 
when  return,  yftre  made  to  Montroiir  tho  accounts  wlro  made  conVot.      Ahe^n 
goo.  to  tho  drawer,  take,  out  a  draft  of  McOio's,  fills  it  up.  and  re^Tv«r  I^rris' 
.ccepunoo  for  tho  amount.      For  a  few  hour.  S.ndoUn  had,  pfrhap..  $35,000 
to  his  credit,  covcVing  tho  deficiency  from  timo  to  li„,e  fcy  tho  agency  W  Ahem     If 
you,  the  City  Baftk,  gnvo  opportunitiej,  to  Ahem  t,  got  thc«,  cicqucs,  you 
.re    tho    cause    of    our   loss.      It    «,    h.pponod    that    whoi/this    oiurw 
wn.  interrupted    (ho    balance    was    in   our  favour,    so  that/tho    Bank    of 
Montreal    .s    not  without    strong    n.oral   grounds.      Wo   /y   to    tho    City 
Bank,  this  w  your  aot  and  you  arc  onswcruble.      3ut  wfmt  proof  is  there 
'"  «»PP«rt  cf  tbfs  action  ?    Why  aro  wo  tho  gamnu  of /tho  City  Bank  ?     Tho 
.  warranty  must  (bo  founded  on  something.    Tho  ca»o>t  out  in  tho  plaintiff's 
declaratjon  .H  tH  Sanderson  on  tho  13th  Soptomb.?.  1869,  drew  /cheque  on 
the  Bank  of  Monyoalfor  817,000,  pnyable  to  bearer,  which  tho  BanVof  Mon- 
treal accepted;  thk  Sanderson  delivered  tho  cheque  so  accepted  to  tho  City" 
Bank   for   value    rec^ved,    and    the    City   B.nk    transferred    and    deliver 
d    ,t   to    the  Banqao^Nationalo,  Tho   some    allegations   aro   made    a.   to 
the     three    other    cheques,    and    tho     declaration     then    states    that    the 
cheques  were  proto.te<l,  that  tho  City  rfbk  was  sued  by  tho  Banque  Nationalo 
m  an  action  for  the  amount  of  tho  four  cheques,  and,  theroforo,  tho  Bank  of 
Ion  real  was  bound  to  indemnify  and  keep  harmless  thtf  Citjr  JJank  against 

Bank  of  Montreal,  .t  «  submitted  that  tho  plaintiff,  have  f.^ted  to*^make  out 
t^jeir  domaad  .n  ov.donoo.  viz.,  tho  accoptanco  of  the  chequosby  thO  Bank  of 
Montml,  tho  delivery  of  them  by  Sanderson  to  tho  City  Bank,  and  by  the  City 
Bank  to  tho  Banquo  Nationalo.  Tho  proof  of  tho  City  Bank  i/Jot  in 
accordanoo^  w,th  theso,l|cgations,  however  much  it  may  appear  to  support  a 
poHsiblo  claim  of  t^  C^^  p„t  io  another  .hapo.  /ho  S^ont^LlCbo ' 
kept  in  view  for  the  purposes  of  this  ai^ument;  aro  a^umod  by  tho  Bank-of " 
Montreal  :_lst.    Donald  McGio  carried  on  buaines.  aa  a  general  ^nt  for 


i«  ItMk  ot 
toatnai. 


Ba„k«»n  I'^^ower,  rbr  private  inirivrdSSTs,  and  as  agent  of  the  City 

Bank  at  Qeubco,  in  so  far  as  respooted  the  circulation  of  its  notes  there.    As  a 
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^  Mcount  w«.  nol  tb«  .ccount  .>f  th.  Cll>  Bai,!,      It  i,  ,ru„  ,h.t  in  tho'pr|„olp,| 
m  of  the  Bimjuo  NMiooalo  lb«Jurjr  h.ro  found  that  tho  «,oou„t  .,f  Mo«i.  i,  .w 

.*«wn  that  k  »<»  dm  accounfef  MoOig,   ilr.  ^fcQ^»,Utm  tint  it  wa.  .n  otZ-^ 
mtjl  4'^^i  account,   uiK»n  which  h«  ttW*f!*  had  a  right  to  draw,  that  he  mdj-" 
int.)  thu.  Mmmat  all   in«ur*anc«   preiuium*  and  otiwr  ni<x.ie«  |,«  ha.rto  doi„«it 
Inoluding  the  fu„d.  of  tlw  O.ty  Bunk;  ho  aay.  alio  tho  Cit^  Bank  noTor  Loa- 
u.iodKdwurd   II.   Ahorn    a.,  thoir  dork  or  aRcnt.     tU  inlj  account  In  ll, 
n^.iiM»lrf.t.ho  Citjf  Hiiik  waa  a  circulation  account  betwoon  the  two  bank*  wtil«l 
dailjr.     A  copy  of  tho  bill  of  p«rtioular.,  on  whioh  tho  ptincipui  dmi.and  i. 
brought  by  the  Banquo  NationjUo  agaihat  tho  City  Bank,  ia  hoadod  •  "  Tho  CItf 
Bunk,  i)r.  ••  atid  i.  fjled  In  Ufc  auU:     Thia  heading  in  probably  in  accord«n« 
with  tho  Tiow  which  tho  Hanquo  National.)  takea  pf  tbJa  account,  but  it  ii  it 
varianoo  with  tho  lUtomonU  <lf  MoGiftand  hia  m^n,  and  of  Paqoot,  tho  account- 
tnl  of  Iho  Ban.,mj  Notional^ -fho  City  Bank,  in  anaweraon  faota  and  artlolci. 
atutothat  thoy  wcro  net  cogniitint  of  tho. d«|K)rit  a'ccount  until  about  tbolflj' 
Sopt.,  1869,  and   were  then    led    to.bolioro  that  it  had  bwi^  ,^duaivoIj  • 
City  Bank  account,  which  •ubaoquontytnquiry  ahowod  to  be  laoortoot.   Tha 
i  ity  Bank  di^  not  recogniio  tht,.iL)f^nit  account,  an<t.McOio  novoraaw  the 
ch«,ttea  until  produced  in  Court,    The  facU^hew  that  Sanderson  had,  in  .n 
irregular  way,  obtained  tho  inltiala  of  Mr.   Harria,  tho  manager  of  tho  Ouebcc 
Brunch  of  tl.o  Bank  of  Montreal,  upon  th^^,  choqtio.,  thoro  bolnR  no  Aiad. 
to   uicet  the.n,  ho;  handed  thorn  to  Ahor|PRo  depoaited  them  to  tho   ftrodit 
of  McGio  in  tho  Banquo  Nationalo.     Tl.o  omainiog  and  depositing  of  the 
«U<:ques  in  the  Banquo  Nationalo  waa  not  a  matter  of  buainoaa,  but  part  of  a 
iyaten^  of  uccominodution  between  Sondoraon,  Warria  and  Ahem.    Tho  City 
Bunk   knew  nothing  of  it.     McGio,  their  agent,   know  .othing  of  it,    In 
fecoiving  tho  chetiUeH  IVom  Sandcradn,  Ahorn  neither  actually  nor  conatruetivel, 
represented  tho  City  li„„k,  for  they  never  knew  or  rooogniied  hia  aoU.     There 
is,  therefore,  ly)  pretence  for  saying  that  Sanderson  deli'vered  the  ohcques  to  the 
Cit^^Buuk,    or    that,   tlio    City    Bank     delivered 


Nutirooio.  -    Even 


ity    Bank     delivered    them    to    tho    Banque 
aupposing    that     Ahcrn     gave,     in     exchange    for    the 
cheques,  gold,  bank  notes,  or  "blank   cheques  filled  up  by  Ahorn,  orj   ' 
from  th» City  Bank  Ull,  in  McGio's  oflBce,  tAa|.,woiild  not  make  the' 
par^y  tp  the  reioption  of  the  cheques  dclivergf  to  Ahem,  a  person^ 
tho  City^unk,  and  dop9Sfit«d  by  him  to  the  credit  not  of  the 
of  EoGio.  V 

^***^IS^'**  •*  Bhall  submit  the  following  proposition! :— That  tho  acoonnt 


of  Sa« 
Harrit, 
carryin 
■  OTordraw; 
treal  had 
individuid' 


bad  beisD.  considerably  bverdrawn  provious  to  Soptl,  18b*9.    Thit . 

"^ "T'  i!lit^^*'™'  '^'*'  **^  iilcQie,  had,  with  Sanderson,  been 

ilmoftof  the  overdrafta.     That  tho  account  wis 

*•>  ••'^i'le™  were  no  f\)nd8.  That  the  Bank  of  Mon« 

Dinted  foiipf fecial  purpoM  of  certifying  cheques,  tte 

4r,  and  the  p^ing-tejlercoaild  pay  nooheqn(t«  nnla 


-wrtJf  him.  Th«lthi*Iedgor-k6epcir»o»JeUme8  aocoptod  a  cheque  upon  an  order  of 
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AocMhiar  and  Ihflrrhy  «naliV»I  thn  hoMor  (o  nhtab  pi^pBiuut  ftrffn  W  Ml^. 

(ubicr  KivciinstruotiofiMu  tbo  ladgor  k«K)|Mr  (0  ftcc«ft  under  itpeoial  airmimit«ll 

(«f  (a  th«  %  or  hU  dlMnUon.    Th«t  it  !•  not  oailptuary  for  l«^r  ke<<pi!ra  u£ 

liili  to  aoo«pt  ohflquM  for  which  (her*  •««  no  funda,  nor  ia  it  oaatomBry  hi  t|ie 

^■hier  of  the  Banli  of  Montroal  to  aoo«pt  auoh  ohwjuci.     Th«t  tU«t  flhe<jm'a  in  "^ 

qiieation  w«r«  giron  Ami  tnkon  t{)  oonoital  tho  oTaHrawin^.     Ifho   covering  of  *, 

gandoraon'aoTordraft  waafor  an  immomlpurpoae.  Ahornhad  notiooof  Htodor-  -       • 

a)rt'a  overdraft.     Th«  |iJimjuo"  for  113,000  wM  filran  in  Hiindoraona  offlo*  to 

(»»«r  the  acnoiifiLlMt  4  lit  urioortaiii  %horo  the  lother  aho<|uoa  worja  j?i»^on.  AU«rn 

kn«w  tharoj|il<|||j(i!rf|q<j|^nd  llarrift'hiada  up  (Iw  /«)«/.miMj-.    Ahi»rn  i»,  thow- 

lor«.  r|5mpt%%r1IM>|iaaMtur.  But  4t  ia  aaid  that  the  ovordrafka  wore  ndmitted; 

ind  ''"^^W^d^  """^  "*"  RJontroal,  throujjh  Chrintinn,  wli'o  aaw  tliom  when  h«*,  \, 

J  tL  bWka  in  i8(JT  "ild  18UB,— but  a  t)anlt  ia  not  rotp<;naiblo  for  tty^  ..     _£ 

^   irltwrk»<|  bij  one  of  ita  offioot^.    Th«n,  aa  reapeoU  the  power  of  a  oa'ahler*  . 
to8!rt»fy  oli^|ii|I»,thaoaaeain  thnUnlted^t«teali»Te4)odn<jon1fioting.    ^ouahitir 
tloos  not  bind  a  bank  if  ho  drtca  not  act  within  tlw  aoopo  4if  bin  authority,  and'  ' 

bia  authority  ia  aiaiogouff^lo  that  of  the  maater  of  a  vcaaol,  wjioao  aigtiatwro  to  a 
bfll  of  ladinii^  doea  not  bind  the  oWuer  if  the  gooda  are  not  ({ti  board.  The  Bank 
of  Montreal  oontonda  that  it  ia  not  aoaworablo  for  tho  n«gl4gonoe  of  ita  ipapeotor, 
or  for  the  actfe  of  Ifarri*.  It  ia  fitrfli^r  urged  that  thu  plaintiffa  haTe  not  proved 
the  prinoipul  auit  to  be  peading,  and  that  tho  ouoe  \»  not  bjr  the  e^idvueo  made 
oat  agaiuBt  Sanderson.  i 

Okin^  St'Ktrt,  a.a,  in  repTy--WitTi  reforeiioo  to  tho  doposit  aocount  with 
the  Bunquo  Natioualo,  Mr.  Voiitia,  tho  Ouahier,  aweara  that  MoGio'a  account 
with  iiia  the  account  of  thf  City  Bank,  and  that  McjOio,  aa  agent  for  tho  City 
Bank,  tf^eed  with  hint  thflt'ltahould  le  and  woa  the  City  B«nk  account.  It  ia 
laid  that  tho  Jury,  in  the  principal  auit,  have  found  that  it  woa  tho  depo.iit 
account  of  the  City  Bank,  but  that  in  this  oaae,  tho  Court  muatWy  thatlt  was 
not.  Although,  in  oneaenao,  it  might  not  be,  atriotly  apcaking,  an  acoount  confined 
to  City  Bank  monies,  yet  it  contained  all  their  moniea  reoeived  by  McQio  for  that 
Bank,  and  the  "  City  Bank  ogenoy"  ohoquesgiven  for  Sandoiaon  were  drawn 
againat  those  utoniep  and  paid^utof  them.  MoOie  had  in  his  books  a  separate 
acoount  for  oaoh  of  hi*  agitnoies,  and  the  oheqaei  were  drawnagainst  the  amount 
belonging  to  ench.  Bcshlcs,  if  eheqUcs  wore  drawn  by  the  City  Bank  agency 
■j^2fc*  *°J'*!<*°'''*  acoount  at  9II,  and  were  paid  without  any  funda  to  meet  tbom^ 
l|pWdit  being  given  to  the  City  Bank,  the  latter  would  be  liable  for  the  amount 
of  them,  and  this  would  be  v^e  when  given  in  ezehange  for  an  equal  amount  of 
.othefohequqs  or  drafts.  Tho  biU|re8entod  to  the  City  Bank,  headed  "  City  Bank, 
Dr.,"  in  which  these 'ohequeti  are  debited,  is  «  deiAand  on  the  City  Bank  forife 
much  money  paid  upon  these  cheques  and  it  ia  suflBoient  that  the  City  Bank  has 
shown  that  these  oheqaes  were  reo«ivcd  by  the  Banque  Nationale  M  drawn  by  the 
City  Bank  and  paid.  But  it  is  said  that  Ahem  was  not  an  offioer  of  the  City 
Bank.  Thfs  ia  true,  but  he  took  the  CUty  BKnk  monev,  and  acting  in  the  name 
of  that  Bank,  he  applied  it,  unknown  to  the  City  Bank,  and  purchased  seouritiei 
intending  to  apply  them,  and  did  apply  them  to  the  use  of  the  City  Bank  Irift 
ttat  BanqlTNMIonalo^rith  ita  oonsent.  Tt  w0«!4  bertwy  eitit^rdinary  if  the' 
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^i,     ^     credit  in  ite  account  with  Z  3^T       .  T""*  **^  ^""^  ^»"'  °H«08  to  its- 

-    •::5::o;:K:?it;^"^^^^ 

'-^^^S^^^Z^i^  onbeh^fof  the 

.  Bank  on  the  Ba^qu^NaSfVj"^^^^ 

,         received  by  the  JBank  of  MonS     ThI        3^  '""  ""^"""^  ^°  P"''  «" ^ 

was  in  thr;,d^aS.on  SlrL  on^of'T^r^^^^ 
the  Banque  Nationale  J  StuL  7.     '^"T  "'"'^"*  "''  "•"  ^^'^^  B"""^  on 
h«s.  in  iL  manner,  S^^d  a!d^  '  '}'':Ti  "^  ""  "•'*"•  ^"^^  «»<»  «H«e 
Bink  now  attcn.;  XudlaL  t^^^^^^^^^     ^J  f  Bank  of  Montreal,  and  It 

theyreeei^clonthefaithS^tetX^^CT 

thelSthSeptembeVandin  the  moving  of  that  Z.^^^^         •    "t^''^^  '»» 
cheque amounUng  to $43,000  notifieTMrVelhl^;  "*^'''"^*^^ 
would  not  be  paid,  and  tiis  with  ifdlki^^^^^^ 

P^an  of  taking  the  money,  without  payK'X^^^^^  '**"'""'•   ^'  ""^ 

^  money  thus  obtained  from  the  Cit„  Cv    *••;_, ■r'P'«»~».  were  successfirf,  the 

.    •^*o^«-dersonS:r;i';?i^rof'^^^^^^^ 

BanknorevenAhernorMcQiehadtheiUt^S,^/'^^^^^^^^^^^ 

ale  ha^B  an  undoubted  rieht  of  ««f  rn„       .^™r  '"*f  *'     The  Banque  Nation- 

Of  thekur  chequesTleifal^BUnr-        ''    '^^  ^b^^cceptor 

tance,  to  Payl  aC^u^n      T*"T^"*'°*'"'"*''«'^<«'««f»««V 

„>     Pay^intbyrLrr^Crr^alT;^"^^^^^^^^ 
,    ale  have  attempted  to  en2  *T&     "^  "^^^ 

.  The  devie.  of  tt  BanHf  m       '^^  aga^s*  the  City  Bank  or  other  party. 

"-      .noney  and  tlLtdS J thf ,       ."^ '  *"  "*'*"'°  •^^''^*'^  ''^  »he  City  B^k 

aevenUi;  to  intervene  inTsl  2wC"       T  '^  ^"'**""*^  J^"'""^  »<» 

'■  brought  by  La  B.nqueltill   ^i^  tf  £  '»  ^''^  ^^■"*' 

sHeh  suit  to  be  dismisaed    ^jr^!^  j^-^^     ^''"^"'^'^''>' *^^ 

.      claim  of  $95,000   am2  oTfo«rK  ''  '^•*^"«"'^<^'  >*  «<>  f"^  as  respects  a 

tember,  is'e.^ne  forTlg  OOO  datLuT?  °"'  /"'  •'''''"'  *'»*«^  l^tTsep- 

.      «>r  S17.000.'a.d  t^I  wX^'i^rS  -^*^-?^-«^- 
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fy,  and  savo  htrniless  tho  plaintiff  en  ^amntie  from  aay  judgment  which  may  T*"' City  B«nk 
be  rendered  In  the  said  luit.  The  Rank  o( 

T\)o  facts  which  have  given  rise  to  the  present  litigation  ar«  the  following:— 
The  Bank  of  Montreal,  as  it  is  well  known,  for  very  many  years  has  had  a  branch  "* 
establfshetlLin  Quebec,  which,  in  the  year  1809  and  for  some  years  previously, 
was  under  the  fliiinagcmeBt  of  Mr.  Harris.  Sanderson,  the  dther  defendant  en 
(jmtntie,  was  then,  and  had  been  for  a  long  time  a  custowier  of  the  Bank  6f 
Montreal,  and  the  extent  of  his  banking  transactions  may  be  judged  of  by  tho 
fact  that  there  pa^isod  through  tho  City  Bank  and  Li  Banrjuo  Nationalc,  during 
the  year  immediately  preceding  tho  month  of  September,  1869,  cheques  of 
Sanderson  on  the  Bink  of  Montreal,  accepted  by  Harris  as  manager,  to  an  ^ 

amount  exceeding  a  million  of  dollars,  and  tho  evidence  leaves  it  to  bo  inferred 
that  other  cheques  o£  tho  siimc  kind  were  negotiated  by  other  banks  in  this  city 
during  th()  same  period  of  time.  <^  , ,  -  . 

It  is  proper  to  explain  how  Sanderson's  cheques  found  their  way  into  the  City  — 

Bank  and  La  Banquo  Nationale.  The  former  of  these  banks  desirous  of  pro- 
moting the  circulation  of  its  notes  in  Quebec,  establishecl  Mr.  McGie  as  their 
agent  for  that  purpose,  and  authorize^]  him  to  make  an  arrangement  with  La 
Banque  Nationulo,  to  open  a  deposit  account  with  it  for  the  City  Bant,  and  also  "" 
to  redeem  the  City  Bank  notes;  the  acoommodatioiof  a  deposit  account  wa»  ". 
highly  useful,  if  not  indispensable  to.  tho  efficient  circulation  of  the  City  Bank 
notes  in  the  manner  contemplated.  The  description  of  business  that  Mr. 
McGic  did  for  the  City  Bank  was  that  of  cashing  in  City  Bank  notes,  cheques 
drawn  on  other  banks  after  ^hpe  usual  banking  hours,  thus  affording  to  the  com- 
mercial  comjiiunity  the  facihtles.  of  a  bank,- foSr  several  ho  urs  each  day,  after 
/  three,  when  the  doors  of  all  banks  were  closed. 

The  Understanding  of  Mr.  MoGie  with  La  Banque  Nationale  was  that  the 
-City  Bink  should  always  have  to  the  credit  of  its  deposit  account  $2^000  or 
'  $3,000,  and  should  redeem,  latterly,  daily,  the  City  Bank  notes  by  means  of  bills  - 
of^^ibfflCbanks^  or  by,  drafts  upon  the  City  Bank  at  Monti-eal,  payable  in  gold. 

W^hQ  fulfilment  oriiis  Hj»ency,  McGie  every  morniaglbttndUffiself  worth  u '" 

greater  or  less  number  of  cheques  which  he  had  cashed  the  previous  day,  soniff  ~  - 
unaccepted,  and  others  accepted  by  the  banks  on  which  drawn.  These  chequeg 
he  deposited  every  morning  in  La  Banque  Nationale,  and  their  amount  was  car- 
ried to  the  credit  of  t^e^posit  account,  and  he  further  redeemed  all  City  Bank 
notes  held  by  La^Janque  Naiionale.  This  continued  for  sevcraTyears-jfith  com- 
plete satisfacti6n  on  both  sides.  It  was  in  this  manner  thatj^^ilmostdaUy^*,,. 
a  year  prev^us  to  September,  1869,  the.  accepted  cheques  of  Sanderson  on 
the  Bank  of  Moiitreal  were  cashed  by  McGie  and  deposited  in  course  in  La 
BanquQ  Nationale,  which  presented  all  these  accepted  cheques  for  the  enormous 
sum  already  mentioned  to  the  Bank  of  Montreal,  and  received 'from  it  payment 
•n  due  course.  It  is  fitting  to  mark  that  the  frequency  and  the  importance  of 
the  amount  of  these  accepted  cheques  of  Mr.  Sanderson,  induced  Mr.  Vezina,  th® 
manager  of  La  barque  Nationale,  six  months  before  the  acce'ptance  of  the  cheques 
»n  question,  to  call  at  the  Bank  of  Montreal  and  inquire  if  everything  was 
correct  about  these   accepted  cheques,  and  if  they   would  be  honoured.     He 
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^!L^"';'l";  Rationale  on  presentation  of  the  eheques  '°"*''"'  '"^ 

-rning  i, La  Ban,„ekLale     On      'I'i;  Z\m  T^'  .'  "" 

Inspector  of  the  Bank  of  Montreal   ro..h.Tn    I'     .   '       "  ^''"«''»°.  the 

.  afternoon,  having  been  Ipatcl^f  b?f.    ^^'If^'  .'^"*  ^  '''^""^  '"  »»>« 

tion  which  it  had  received  to  ?„,•     ^  /  ^    ?"*  institution,  from  informa- 

^. .         ^iate,,  proceeded tm       f  S^rT^^^ltT.'  T" "^^  ""^  ''  ''»- 

,   -manager  that  he  had  boon  Jnt  to  intnl^f^^^/ ''*""''' •"'''*™''** '»'« 

l«s«  of  time  looked  at  the  rcortoJsoT      •     A"""^'  ""^  ^'*'"'"*  ^""^cr 

:    inspection  that  it  waa  1  rX""  d™  '^       ^    '  ''  '""'  '""  *'' 

It  having  become  known^^ntT  '  u      ^^"  °°  observation  on  the  subject. 

the  ..analera^Arn      :G^^"^^^^^^^  'VS  '"P"*'""  ''  '"^^  ^'^^^r  hU 

then  thought'mting  for  lk^fl^t\rotS^^^^^^^ 

to  be  furnished  by  Aliern  bclon..;„.,  t.  n      T^TJ         Sanderson  by  monies 

rity  of  Sanderson's  ctZ         KA'   ro'  f  pf  "  ^'""'"'  "P°"  ^'^'^  -<">• 
by  Harris,  and  a^cordinTi;  a  el  el't^^^^^^^  --1  way     , 

third  for  843,000  was  driwn  hTZ  A  *^ ^  i'     ''""'  ^°'  ^^^'^^^>  ""^  a 

Harris  and  W  h  mTanlTtn'AI        T  T *^''  """'^  ''  ^^•^"*^«"''  ""^'^Pt^d  ^J 

ances,  a,ikc^aX::rthrmtr 

cheques  on  Li  Bannue  \,f  Jnn  i        a  ^^  f  '  ff'^rantic,  consisting  of 

ignorance  of  M    ,  Jr«i!rTt  1  ^       I  ™  ■?  '"*"*"»  "=«'«'»  '"'«' 
the  Bank  of  Montreal  plead  to  the  present  action  that  ms-^rf  ;»=        '     '" 
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there  was  an  officer  oollod  the  ledger-keo^r,  whose  exclusive  duty  it  woi  to'^^cttyBtuik 
accept  cheques,  and  that  it  was  no  part  of  Hli^rris'  duty  — that  Sanderson,  Hamiet  The  vtunk  oi 
and  the  City  Bank,  intending  to  dofVaud  the  Bank  of  Montreal,  were  in  the        ° 
habit  of  covering  and  concealing  Sander^n's  overdrafts.    These  are  the  princi-        / 
pal  grounds  on- which  the  Bank  of  Montreal  hold  that  the  acceptances  are  not       v 
binding, on  it,  and  that  therefore,  it  is  not  liable  to  the  plaintiff  en  garantie. 

In  so  far  as  the  defence  rests  upon  Sanderson  having  no  funds  in  the  Bank  of 
Montreal,  of  his  being  largely  indebted  to  it  on  an  overdrawn  |iccount-^on  any 
concert  to  Jprevent  such  indebtedness  being  discovered,  these  facts,  if  established  ^ 
would  have  no  effect  on^  jv»y  or  the  other  oi^  the  decision  of  this  case.     The        / 
acceptances  in  question, -fflaui^horised,  are  acts  by  which  the  Bank  of  Montreal 
evinced  its  consent  to  cmnply  with  and  be  bound-4)y  the  request  contained  in 
the  cheques  directed  to  it ;  in  other  words,  it  is  an  engagement  to  pay  the  amount 
of  these  cheques  to  thrf"  bearer  of  them  (Chitty  on  Bills,  page  307,  837);     Such 
an  acceptance  is  noV^jD^ocable,  and  the  acceptor  cannot  be  discharged  otherwise 
thaj^^  release  or  parent.     It  ft  vain  to  invoke  reasons,  good  in\jbemselves, 
,  'fof^Pf;accepting,  to  an  actual  acceptance.     All  of  the  facts  pleaded  were  within     ^  . 
ifj^e- Jfe^owlcdge  of  ILirris,  who  had   reasons   for  not   deeming   ll^Cm  suffioicDii 
,  w^^<>lfithhold  from  Sidderson   the  accommodation  he  required,  and  which  ha^ 
been  so  frequently   before  extended  to  him,  and  for  saa\:  large  >f|)ms; 
part  of  the  plea  may  be  passed  over"  without  further  observation.      :    ''-V  . 

The  facts  of  real  weight  pleaded  by  the  Bank  of  Montreal  are  the  abscnci^ 
authority  in  Harris  to  accept  cheques,  and  that  no  consideration  or  value  W 
paid  by  the  plaintiff  en  garantie  to  the  Bunk  of  Montreal.  It  is  urg^d,  on  be- 
half of  the  plaintiff  en  garantie,  that  the  authority  of  Harris  to  jaocept  Vae 
cheques'in  question  is  incident  to  his  office  of  manager  of  the  Bank  o^  Montreal', 
and  that  there  is  a  usage  and  custom  among  banks  in  this  Province  of'  permit- 
ting their  customers  to  overdraw  their  account  upon  the  authority  of  ih^  mana- 
ger and  in  his  discretion,  by  his  initialing  or  accepting  such  customer^' -cheques. 
This  usaga  or  cusloui  appears  to  be  established  in  evidence,  and  to  be  general 
with  banks  whenever  a  short  credit  is  intended  to  be  given  tora  custonier.  ^The 
strongest  language  is  used  by  some  of  the  witnesses,  and  among  them  mtlhag^rs 
of  banks,  to  the  effect  that  sucn  acceptances  give  to  the  cheques  the  same  current 
cy  and  value  as  the  notes  of  the  bank  itself,  whose  manager  has  accepted.  Such 
a  usage  in  one  bank,  if  not  pursued  in  another,  would,  in  -the  competition  for 
business,  operate  greatly  in  favor  of  the  bank  giving  the  accommodation,  and  to 
the  prejudice,  in  fact,  of  such  as  did  not.  Such  a  usage,  if  at  all  general,  makes 
its  adoption  by  other  banks  a  matter  of  business  necessity.  In  this  instance, 
rth^  fact  of  Saiiderson  having  no  funds  in  the  Bank  of  Montreal  at  the  time, 
i|»r||lg84um  within  the  oat^ory  of  persons  requiring  a  credit,  and-  who  obtained 
""it  nrom  Harris  by  liis.  iJSitialtng^his  cheques.  If  he  had  the  power,  the  Bank  of 
Montreal  is  bound'by  the  acceptance,  whether  it  was  judiciously  given  or  other- 
wise, and  whatever  the  motive,  particularly  in  the  hands  of  La  Banque  Nation- 
ale,  which  gave  value  for'^them.  But  Harris  is  not  the  only  manager  of  thi 
Bank  of  Montreal  that  has  exercised  this  power.  It  appears  probable  that  Mr. 
Christian,  the  manager  preceding  Mr.  Harris,  gave  Sanderson  his  initials  to 
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city  Bank     .  ~      !  "^         ' = ; . J_ 

K  bU  Of   °f  ^"f^ "  »•;«  ««•»«  way ;  but  though  this  is  not  perfectly  cloarlv  estnbluTT  • 
Mgnt««l.      "  wellfcovod  that  Mr.  Ilonry  the  inunn.,or  »!.«        '^y  ™y  established,  it. 

chec,uesV^sto„.ers  by  hif  i  h^r  a3  I,    Tf  ^  ""rie.  accepted  the  " 
So  that  the  power  denied  to  Trr      „  tl    nli  "'»""'  ^"'••'  *^"'y  P"'^- 

^         cd  at  all  events  by  Mr.  Henry  Ztldiffif?"^  """"  P"""""'""**  *°  ^'^  *>^*-'^''^- 
arisen  and  weretJL  suljer^  U^^  ^  ^T  "  "'^  "^"^"  ""^ 

opinion  that  the  usac^e  a.  mn.»bmks  or        J  ''        '"^'''''  ^''^^g^J  »«  the 

their  managers,  exerl^ri^th    w  v    t  "°  T       '"  '^'"  ""^'""^'^  '^'rough 

was  the  u4o  with  te  B   .^^  f^^^^^  ,f^T'  7™-^'"^'^  '•>"*  -'h 

the.power  of  managern  by  t  e  feliT  ^f  J  f     '^  -''"^'"'  '""  '"  '"''^"' 

be  protected  by  holding  ti.e  L^kZid  1;  S"'  '  ^"■"  ''  ''''''''  '' 

orti:g^::;rr^:^::;?r!;^^'^«r^'''-'-^-'->^''- 

^       <ler.on-s  che,ue,  f..  the  public  cise  o;tMlowe '^  «- 

that  proved,  and  for  so  m-mv  .„.A  c.ni    •  ^  '°"S  »  time  as 

be  held  to  be  the  assen"  ara'cltee    e^nhTBa  TTt""'  '"'  '''''  -»«' 

knowledge,  or  the  means  of  ae^uhi„ra  k  oi^red^oflh      "''"^^  '"^"^  » 

^caso;  (Dunlap's  agency  n  771  ^  f„"li   A  !        °  '  "^    '''° '''f''""'''«n<«8  of  the    . 

conseiuenUy'of  tEe;ie  t  l^^'^J^^^^^^^^ 

mode  of  granting  credit  to  Snnf     1!^       ?    ^''^-^""'^  «f  iMontreal,  in  this 

•er^M  e  u„,°  :rt  It  tt^t:  rrrsL^ir  -^-'^  r 

contents  of  the  books  ol  that    n.nf ,  if  """""*  i^'^"*^  '^norance  of  the 

circumstances  ofrnllbeinn„r^  ""T'  "''''  "^  ''"^''^'^^  <>f  ^^e 

i«g  to  it,  has  adopted  S  acts  ^!.i  ''"''™'''  '^'  ^""''  ^^^  "o*  o^Ject- 

lows  that  the  au  J^rL  of  H  rristT'^^rr  "r^  ''  '"""'^  '^  ^^'^'     ''  ^ol 
3u.ed  from  thep^ri  ^::Z^i7^Z''  ''''^''-■ 

quition  an  K  ^''^  ^-  4-  in 

ing  ah^ays  ,£ recl^nizl^lll  rd^ ^  B^l/^T^^  ^- 
ger  of  a  banfc  is  entrusted  with  the  funds  of  ^LkI  If'  ^^^  "'"*- 
bank  as  its  general  aeent-  itZlul        f        ^""'''  ""^  "  ^^'^^  <>"'  by  the 

could, afteris!r;ru,,^^^^^^^^^^^^  ^r""  •"^-^-•^^•'«^-t. 

the  propriety  of  it,  a,  d  deSy  t  le  "T^^^^^^^^  "T"''.'  «"^^«»'y  q-«tioa 

In  order  to  give  wei-^ht  t^the  o^!-        .         °®"""'  '"  '""'»  management, 
to  accept  cheques7tIsaLldt?^.r" ''''''"  ^ 

real  specially  apSntei  o  S^n  V  T  ""  "®"^'  '"  ^'^^  ^-'^^  «^Mont- 
referenc,.  to  this'ol  r  s  Irr^  ITI  ""■;  "  '^'  ''^'^^''^^^^Vor.  The 
bank  to  be  prepared  whenTcLue  "  ill  -'  ''  "'  necessary  with  every 

ther  the  drawer  has  fTnds  IIT    ifr""  "P^"  '*'  ""''^  "*«  information  whe- 
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has  nothing  to  do  ^ith  the  operation.  The  Bank  imposes  on  one  clerk,  the'^'x'^^'f  °*°'' 
.ledger-keeper,  the  duty  to  ascertain  and  certify  if  it  has  funds  of  the  drawer,  ^^"?'"'^^ 
and  upon  another,  the  paying  teller,  the  duty  of  paying  it.  This  is  the  mere 
iatemal  economy  of  the  bank.  The  question  between  the  bank  aBd  the  drawer 
of  a  cheque  upon  it  is,  funds  or  no  funds,  without  the  operation  of  the  ledger 
keeper  influencing  that  question  one  way  or  the  other.  There  is  not  a  tittle  of 
evidence  that  such  clerks  are  checks  on  the  manager,  but  the  contrary  appears. 
Mr<  Vesina,  the  manager  of  La  Banque  Nationale,  very  properly  and  completely 
describes  the  effect  of  the  initials  of  the  manager  upon  a  cheque  to  be  an  instruc- 
tion to  the  ledger  keeper  to  debit  the  drawer*  with  the  amount,  and  to  the  paying 
teller  to  pay  it.  The  effect  and  intent  of  the  manager  in  putting  his  initials  on 
a  ouBtomer'd  cheque  is  an  instruction  to  the  officers  of  the  bank  to  give  him  a 
credit  for  the  amount  or  it.  This  does  seem  to  me  to  be  an  act  of  management, 
and  to  be  incident  to  the  office  of  manager. 

I  now  coiiie  to  the  most  important  head  of  defence,  that  by  which  it  is  pleaded 
that  the  plaintiff  en  garantie  gave  no  value  or  consideration  for  tbese  accept-  ' 

ances.     This,  if  true  in  fact,  is  one  of  great  weight,  and  would  givta  support  to  ' 

the  aH^ation  of  a  combination  to  deceive  and  defraud  the  Bank  of  Montreal, 
which  allegation  must  be  proved  as  existing,  noi^  in  ktent  only,  but  in  fact ;  a     ^ 
mere  contilium/raudis  would  not  be  enough,  unless  there  were  t  le  eventiu  damni.  >\ 

Now,  the  evidence  in  this  case  leaves  no  iglSSi  oT  Ahern  havi  ii  given  $95,000  .  * 

of  the  monies  of  the  City  Bank  f0r  the  cheques  iii  question,  and  that  Harris 
handed  the  drafts  and  cheques  sii  given  to  Mr.  Christian,  who  saw  to  the  eolleot-' 
ing,  and  did,  in  fact,  ooUeet  the  $95,000  from  the  City  Bank,  and  the  Bank  of 
Montreal  have  now  in  their  ooffers  this  money.    That  Harris  obtained  from 
Ahern  the  money  of  iihe  City  Bank  for  the  Bank  of  Montreal,  and  paid  it  over 
is  certain.     It  is  equally  tpie  thi^this  motive  was  to  conceal  the  state  of  San- 
derson's account.    But  though  such  conduct  is,  doubtless,  blameable,  I  have 
looked  in  vain  for  an  actual  fraud  practised  on  the  Bank  of  Montreal  in  relation       .- 
to  these  cheques.    Sanderson's  account  was  not  by  these  means  increased  by 
a  single  dollar,  it  was  overdrawn  at  the  time,  and  the  Bank  of  Montreal  was  ' 
informed  of  the  fact  before  the  aoeeptanoe  of  ^ese  cheques  and,  whatever  the 
intention,  nothing  that  was  done  did  in  fact  deceive  apybody,  and  the  Bank  of 
Montreal  got  full  value  for  the  promise  of  Harris  to  pay  these  cheques.    The 
monies  of  the  City  Bank  were  given  to  the  Bank  of  Montreal  for  these  accep- 
tances and  for  no  other  consideration.  '    '^ 

Did  the  question  present  itself  under  the  aspect  of  which  of  two  innocent 
persons  bhonld  suffer  loss  by  the  aot^f  Harris,  I  should  think  that  the  Bank 
of  Montreal,  as  having  put  in  the  power  of  Harris  to  cause  the  loss,'  should  bear . 
it,  but  under  the  circumstances  of  the  present  case  the  question  does  not  present 
itself  in  that  form.  The  City  Bank  has  paid  $95,000  for  these  cheques  of  the 
Bank  of  Montreal;  and  if  it  were  to  be  compelled  to  pay  other  $95,000  to  the 
Banque  Nationale,  because  of  the  rei^sal  of  the  Bank  of  Montreal  to  honor 
these  aooeptanoes,  it  would  lose  this  sum,  but  if  the  Bank  of  Montreal  be  made 
to  pay  these  cheques  to  La  Banque  Nationale,  it  loses  nothing,  because  it  had 
already  received  from  the  City  Bank  $95,000  for  these  very  acceptances ;  but  it 
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for  .h.  Bank  of  M„„.re.l  lL^i  Li"d  b!  if    ?  "°  '^"'  '^'' 

•n  .«e„t  bad  been  .,c.„,,  en,r,ole^  o^  b  htlf  of  1  11,7"°.    i  '^^ 
,  Mm  for  ,be  n.„„e,  „,,b*h,.b  ihe  bind,  wm Z*.^  '  ThT.^!^  '*''°" 

J:^:t:r^r:s,t:xx^riftt:dt^"''.'^^^^^^^^^ 

Lawrence  &  Taylor,  5th  Hill  107,  113^"^°'''  »'  '^ ''  '""*  ^^^  S'vep  before. 

'  If  I  make,  a  contract  in  th6  name  of  a  nerson  wlm  I.n«  «„*    • 
rity,  he  will  be  under  no'obligation  to  r.t^ylcC  ';»  luT  T""^  ""^'^'^ 
•  formance  of  it.  But  if  with  full  knowl    !?  f  what      1  ,       f  *"  '^'  ^f 

It  is  evident  that  there  can  be  no  stronger  ratification  of  the  act  of  an  agent 
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than  the  principars  ttvailing  himsolf  of  such  act  although  unftuthoriied ;  and  thatTh.  city  Bank 
in  like  manner  a  person  by  availing  himself  of  the  aot  of  one  whom  he  had  not    Th,  nU  of 
originally  appointed  his  agent  must  be  deemed  retrospcotively  to  have  created  tho   '  ^'"'^' 
agency  .from  which  he  derivea  proBt.     In  either  case  tho  presumed   ratification 
subjects  tho  principal  to  jhesamo  liabilities  to  third  persons  or  to   the  agent,  as-t 
if  the  latter  had  in  th|  one  esse  acted  within  tho  scope  of  his  power,  or  in  the     - 
other  had  been  duly  ooAstituted  agont.     That  an  aot  cannot  be  adopted  in  part 
and  rejected  in  part,  i^ a  general  rule  applicable  to  other  oases  besides  this  of  prin- 
cipal andngoat.— Ca*l  and  Thornton,  3  Car.  &  P.   352. 

The  same  principld^  are  to  bo  found  in  our  own  law.  If  applied  to  the  present 
case,  the  manager  ot  a  bank  would  be  considered  an  imtitor  and  would  bind  his 
pririoipal  by  his  pVojfer  act  of  admiaistrntion-and  how  could  that  fail  to  be  con- 
sidered a  proper  act,  which,  jis  in  the  present  Oaiie,  is  proved  to  be  usual  and  cus- 
tomary with  all  banks— there  is  a  delegation  of  powe^by  presumption  of  law 
which  applies  to  one  at  the  head  of  a  mercantile  establishment  such  as  tho 
manager  of  a  bank,  and  the  maxim  of  law-tlien  applies  qui/acii  per  alium  facit 
per  e.  (1  Bell's  Commentaries,  page  170.)  \^^  , 

Applying  these  principles  of  law  to  thfs  c|e,  Mr."^  Harris,  the  manager  of  the 

Bank  of  Montreal,  with  what  motiTCB<*t  is  Ojjnecessary  to  repeatj  obtains  froni, 
theWty  Bank  895,000  in  return  for  his  acceptance  df  Sanderson's  cheques  for 
'  a  simUar  amount,  and  gives  this  sum  to  the  Bunk  of  Montreal.  Is  this  or  not 
a  ratification  of  tho  transaction  of  Huris?  Or  can  the  Bank  of  Montreal  bo 
admitted  to  *flinn  so  much  of  the  transaction  as  is  beneficial,  and  to  retain  the 
monies  of  the  City  Bank,  and  to  reject  that  part  of  the  transaction  wi  "" 
consists  in  the  promise  to  pay  these  cheques  ?  Can  the  Bank  of  Montrearle' 
permitted  to  repudiate  the  promise  to  pay  these  cheques,  and  yet  retain  the 
consideration  given  for  it  ?  I  apprehend  not.  There  has  been  by  the  Bank  of 
Montreal  a  ratification  of  Harris'  transaction,  so  unequivoc^fl  and  substantial, 
that  I  cannot  arrive  at  ^pother  conclusion  than  that  the  acceptance  of  Harris  is' 
the  acceptance  of  the  Bank  of  Montreal,  and  upon  a  review  of  the  whole  case  I 
am  of  'opinion :    ,  '  . , 

1st.  That  there  exists  a  usage  or  custom  in  the  Banks  of  this  Province  of 
giving  credit  to  their  customers  by  means  of  the  initials  on  accepted  cheques  of 
the  manager,^/and  in  his  discretion,  thus  permitting  the  customer  to  overdraw 
his  account^  Mjd  that  this  power  is  incident  to  tho  office  of  manager,  and  is  an 
act  of  man.igemcnt. 

2nd.  Tfint  the  authority  pf  Harris  to  accept  the  cheques  in  questioa  is  tQ, 
be  presumed  |rom  Sanderson  fiaving  been  permitted  to  overdraw  his  account  at 
the  Bank  of  Montreal,  by  this  means  for  so  long  a  period  of  time,  and  for  such 
very  large  sums,  all  of  which  overdrafts  appear  in  Sanderson's  account  kept  in 
the  Bank  books. 

3rd.  That  these  overdrafts  of  Sanderson,  appearing  in  the  bank  books,  estab- 
lished that  the  Bank  of  Montreal  did  know,  or  which  is  the  same  thinp,i8  presumed 
to  have  known  of  such  ovcfrdrafts,  and  to  Have  assented  and  acquiesced  in  *he  same. 

4th.  That  the  fapt  of  accepted  cheques  of  Sanderson,  passing  in  the  ordinary 
course  of  business  through  the  City  Bank  and  La  Banque  Nationale,  for  so 'long 
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«h!!l;J5"''^''r  ""  *>'■"'»»' «ft''« 'authority  of  H.rri.to  accept  Bandenon'n 
chequoa,  having  been  «o  recognized,  gave  the  fund-  of  the  City  ink  to  iZi 
for  the  accepted  cheques  in  question.  '    \ 

the^Ht'*  •?  ^'^^  "[  ^'""'''"^  '^'^"^^  '^'  "«*  «^  Harris's  ^cptance  of 
^e  cheque.  ..  question,  by  «,ceiving  f«,n.  him  the  fund,  of  the  City  Bank 

^  Hal      »'""^--P^—  -<^  «™  «'opH  froo.  questioning  the  auth'orhy  of 

by  Hams  of  the  cheques  in  question,  and  is  deemed  in  law  the«imetoall  inrnJ 

atep'^T"  "         '  '"''^^''^  '°  ^°"P*  *'"'""•'  ''•^  »'«-«^-  ^«^- t^e'> 

•     to  ^nl^TJ'""'  ^  °'?",''\»'«"t»»«  "bout  the  judgment  which  it  is  my  duty 

decTa^at       ZTC^  ?•"  T  ^'"^'^  ''''^  »•»«  conclusiooyof  t^e 

•       thl  .r'   J  '      ^  ?*"^ "  """^  "P***  *^"«  «H«<»  as  the  depositor  of 

Bank  ^  m"  ^Tf  ''~';*'  *'*  ^"  ^•'"-  ''  '^'^-    I»  »»  •«>  •">««»  br«rth 
Bank  of  Mont««l  has  refused  to  pay  these  cheques.    If  I  am  right  in  the  con 

m  V  C r  •    .  r*  '"'r  "'^  *'*  ^'*^  ^"^  ^~-  ^^  condemnation  wLh 
may  pass  against  It  upon  these  cheques.  " 

s  JwTswer^  tT"""'';  T  *"  *'■'  **~'"**^""  ^•^  «•""*•'"«"'  '^  «"«  *o  the 

nnrnT    ^l  ^?  ""'  ''"'P''""  '^  **  ^"""^  «f  M«»t'«*l.  "P^-  which 
no  a  wt,rf  has  been  said  in   the  argument  of  the  case.     I  presume  they  are 

not  .ns«,ted  upon :  I  must  however,  dispose  of  them  by  their  dismij    ' 

The  fo^towiDgu,  the  conclusion  of  the  formal  judgment  rendered  by  the  Court, 

after  a  statement  of  the  reasons  therefor:  ,         j 

"The  Court  doth  adjudge  a*d  condemn  the  defendantsen  garantie,  jointly 

and  severally  to  intervene  in  the  said  suit  oraction  so brough"^^ by  La  Cue 

Natipnale  against  the  plaintifls  en  garantie  and  now  pending  in  this  Court  as 

.      S^j^^„»p^rfthepIaintHr«,,a.a«i^and  ca,!^  theliidsuit  o^^^ 

ofLaBanqueNajonaeafo^idtobedismisse^^ 

-LTh«     7"'^  '\^"  ■""*  ''•^^"^'  '^^'^'^^  -P^^'fi"^.  •««'«'»»«»?  together 
.'r.i?d2V7      "'"'*^''"*'^"""'^  ^'"'r-'  «"»<».»  default  th'creo^  the 
s«d  defendants  en  jaran^ie  are  hereby  adjudged  and  condemned,  jo  - 

«  fnZnl   /       ™"'  T^  ''"*'"°*'  **""«  °'  ^"^g"*"'  ^"ol*  ""y  be  made 

'fadX  Hff  '^""  ^«^"°«'P»»  r**  •''*^'««*  "  «»*-  of  B°it  which  Jhc 
.  sa  d  pla.„„ff,  engaranne  may  be  condemned  to  '^y  to  the  Banque  N^tionale 

'  ''Lf  heThttf""';  *'»«-\«'«'>-^tl.A'?d'the  Court  doth  reserve  to 

Itself  the  nght  of  readenng  such  otheAand  further  judgment  in  the  present 


%*5'^»^ '-'f-p'^^^^^l^^-;  ■' 


COURT  OP  REVIEW,  1873. 


219 


%  « 


\ 


"onuiw  as  the  iustico  df  tho  oaao  and  the  law  nnd  prnctico  of  thimurt  warrant "n" city  Buk 

"and  admit  of.\"  •  ^^  »"•        I 

_,, .    .    ,        \  rh"  "•nk  ot 

1  hla  judgnic*>t  was  unanimously  aflSrmod  by  tho  Court  of  Iloviow.'  Moutml. 

^  TA80IIERRAU,  J.-^II  s'offit  cn  octto  cnuHo  .rune  dcn.nndo  en  gor'antio  porldo 
dovant  la  Cour  SuptWiouro  A  Qudbco,  par  la  Banquo  do  la  Cit.^,  contr«  la  Bonquo 
de  Montrtfal,  Rous  loi  oircon^tnncoa  auivantcH. 

La  Bun(|uo  J^ationab  A  QWIk-o  ot  la  Baiu,uo  d,.;  la  Citt<  (do  Monlrdal)  dfaicnt 
on  compto  courant  au  mcifyon  do  dopfits  ,,uo  cnf  to  dcmic^^o  ftisnit  dar.s  la  Banquo 
Nationalopour  rachetorBos  billots  qui  ko  trouvaicntjourncllcmcntdanslo  cours  du 
commorco  AQucJbco,  cn  In  posscHsion  do  la  BnnquoNationulc.  Cottoc.tentocntro 
lea  doux  Banqucs  durait  dc-puis  plusicurs  nnn<?...,  lor«q«o  vorH  lo  15  septombro 
809  parmi  les  argonts  ou  valours  dc<pos&8  comma  d'ordinairo  par  la  Banquo'  ^ 

do  la  Cit<5  dans  la  Banquo  Nationnlo,  so  trouvent  quatro  chOciuos  tird  par  lo  d<5. 
fcndcur  Sundorson  pour  un  montJtnt  totiil  do  895.000.      Cos  quatro  oh(kiuo8 
ostcnsiblcmcnt  diaicnt  acccptds  par  la  Banquo   do  Montrdnl  A  Qudbeo  ot  furent 
sans  aucun  soupyon  npparont  mis  au  orddit  do  la  Banquo  do  la  Citd  qui  cn  rctira 
do  8uit9  lo  montant  par  des  eh^quos  tirds  par  M.  MoGio,  ngcnt  do  cetto  Banque- 
Sur  prdsontation  do  Cos  quatro  ohCqucs  A  la  Banquo  do  Montrdal  sur  laquello 
lis  6taient  tirds,  ot  dont  ils  portent  I'acceptation,  cotto  derniirc  cn  rofusa  lo  poio- 
mont  d'une  maniiro  pdromptoiro.  Sur  po  rcfus,  la  Banque  Nationalo  fit  domande 
A  la  Banquo  do  la  Citd  d'un.  romboursomcnt  immddiat  du  montant  rcprdse'ritd 
par  008  quatro  ohfiquos :  La  demando  sans  6tro  nbsolumont  accueillio  ou  refusde 
do  prime  abord,  fut  suiviod'uno  lottrc  do  M.  McOio,  agent  do  la  Banquo  do  la  Citd, 
reconnaissant  la  responsabllitd  do  sa  Banque  envers  la  Banque  Nationale  pour  oes 
quatro  cheques,  mais  cetto  r^nnaissance  no  fut  suivie  d'aucun  paiement  ni  r^le-' 
ment  final,  mais  au  contraire  aprds  corrOspondanco  et  entrevue  entro  lea  prinoi- 
pauxofficiers  de  I'une  et  de  I'autro  Banquo,  la  Banque  de  la  Citd  refusa  derem- 
bourscr  les  $95,000.     A  la  suite  de  ce  refus  La  Banque  Nationale  institua  son 
action  centre  la  Banque  do  la  Citd  pour  8106.000  comprenant  les  196.000 
reprdsentds  par  oes  quatro  ohefjues  do  Sanderson.    Ddfonses  furent  produites  par 
cetto  demidre  A  I'onoontre  de  Taction  do  la  Banquo  Nationale,  et  pendant  I'ins- 
tnnce,  la  Banquo  de  la  Citd,  prdsente  demanderesse,  institua  centre  la  Banque  do 
iMontrdal  Taction  en  gara'ntie  dont  il  s'agit  aotucllement,  par  laquello  elle  reclame 
un  droit  de  garantio  de  la  part  de  la  Banque  do  Montrdal  et  de  la  part  de  San-, 
derson  pour  008  895.000  Contre  tout  jugement  qui  ponrrait  etre  profioncd  centre 
elle  en  favour  de  la  Banque  Nationale.     La  Cour  Supdrieure  A  Qudbeo  a  donnd 
gain  de  cause  A  la  Banquo  de  la  Citd,  ddolarant  que  la  Banque  de  Montrdal  et 
Sanderson  doivent  la  garantir  A  toutes  fins  que  de  droit  des  oonsdquences  de 
Taction  do  la  Banque  Nationale,  etdo  tout  jugement  qui  pourrait  dtra  prononod 
contro  ello  A  Tinatalioo  do  cetto  dermdre  relativement  auz  quatre  cheques  ea 
question  ;  o'^t  ce  jugfemont  qui  noud  est  actuellement  soumis  en  Revision. 
,  La  Banque  do  Montrdal  et  Sanderson  ont  produit  un  long  plaidoyer  A  oette 
action,  lequel  peut  se  rdduire  A  ce  qui  suit,  savoir  que  Sanderson  dtait  un  hemme 
n'ayant  aucun  fonds  dans  ia  Banque  de  Montrdal,  et  ne  posaddant  aucun  crddit  ■ 
dans  le  tnonde  commercial,  que  son  oompte  dans  la  Banque  de  Montrdal  avait 
<5td  surtird,  et  quo  les  quatrochequos  dont  U  s'agit  avaient  dt6  acceptdspar  Harris, 
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drr  f  "*"'•"**"'  «^"  "'  ^'  '•  B-1U0  de  Montrdal,  .«„«  aatoriW  qu,loonq«o  en 

fi-oitt'  'J"''""  J«-  fr"  J«  •«  oharKvhon,  do  1  «„i,ci„to  do  1.  b«i«,  I' ,,  nTnl, 

quo  Dullo  va  o«r  ou  con.iddration  a'avaU  <Uf  reyuo  p.,  la  I,„..,u„  a„  Mo.tQ 

IK,urco«  qu.ti«oh0.p,o..  Quo  M.  Ilarrb  oomm»  ria.plVgdr.nt  o'.TiUt  pa  le  d«U 

do  corffior  ou  .ccoptor  doa  ch.,uo.,  et  c,«o  oo  dlit  ou  co  ^.uvoir  rJridl^J  ult 

,    ujent  Che  u„  .utro  officicr.  lo  t.ncur  du  grand  Uvro  do  compto.  (Lodr  Book- 

IrTV  ?"m  P'^'^r'/^""*"  ''  conourrtncottro  Ilarria.  SaniorHonri.  bI 
.,u   do  laCtd.  da.^10  but  do  ,K,rtcrprdjudico|A  1.  IJan,,uo  do  Montr.JaI 
. '       1  our  rda«.r  dun«  »«  domando  eu  garantio  ll  .uffiHait  irlu  Banquo  do  la  Citd 
de  prouTor  loa  fmta  luiVants.  '  .  ^*^ 

lo.  Qu'ollo  avuit  rc^u  coa  quatrc  chCqucH  duomont  acooptda  par  la  Banquo  de 
Montro«I,^qu'ello  loa  avait  dd,K,.^d„u».la  Bunquo  Nationalo,  ct  que  «urX  4 
uBanc^uo  do  Mon^rdal.  do  lodui  payor,  la  B.nqu.  Nati  nalo  avait     ..  tu 
CO    ro  e  lo  la  Banquo  do  la  Citd  uno  action  do  rdpdtition  du  montant  do  o^  o  lul 
Jo    Do  ropouHBor  touto  prouvo  qui«orait  Wte d'auouno participation  do  a  part 

Uno  longuo  onquOto  -'onsuidt,  ot  dan.  mon  opinion  II  on  rt<,ulto  oiaircmont 
quo  la  Banquo  do  la  C.td  a  prouvd  /toua  lo,  firit.  oi-doHsua,  ot  notnmmont  nuc 

il  dVzi" "  T"r :;' '"""""  i  *t  p"  -« Banq„e»  di:  a  r 

vmce  do  Qudbco,  un  cheok  t.rd  sur  uno  Baique/aocoptd  aoit  par  un  officior  aubal- 
terno i  CO  propo«d,  ou  par  Id  gdrant  adminWcur  do  KBanquo  c7t  oLTddrd 
con^mo  valub  0  ot  liant  ootto  Banqu.  d'ttoo  .nani.re  ir^dvooab  o  1^^^ 
Fouv    quo  I'hab  tudo  do  tirer^  dclA  do  aa.Udpflt  eat  ad.iso  parSnqu 

ous  ccrtamos  cuconstancca.     Coa  pora,i»  diacrdtionnairoa  Hcufble^r  „vol  dtd 
exorcda  par  tons  lea  gdc<,nt«  do  Banquo  ot  mCmo  par   M/ Chri«tian  nui  e 
cclu.  qu.  dtait  do«ccndu  oxpro««dn.e„t  do  Montrdal'pour  ro^l"        d";^^^^^^^ 
quosfon  on  cotto  cau«o     Dana  leeas  prdsont.  loa  livroa  do  1.°  Banquo  do     on 
troal  d^montrontjuaquVi  I'^vidcnoo  quo  co  M.  Sanderson  .dont  octto  iu«titutiou 
repud^o  lo  oaractoro  ot  la  solvability,  avait  surtir^  plus  do  cont  foia  son  1"^ 
ct  CO  fait  n  a  pu  ochappor  nonsoulomont  »  un  coil  aussi  porsi-icacc  ct  uinotran; 
quo  celu.  qu.  dingo  dopuis  longton.ps  avoo  tant  do  suooos  Ich  affuiroa  do  la  Ban- 
que  do  Montrool.  mais  «  tout  lo  bureau  do  la  direction  de  oetto  institution      Lc 

co^que     Et  c  est  oe  memo  homme  quo  la  Banquo  de  Montr<^al  ropudie  aujour- 
d  hu.  comme  s'etant  pr6t^  A  uno  IraUd^  nianifeste  de  eonoert  avoo  le  gilt 

-temps  dans  loa  hvres.de  la  Banque  de  Montreal.     C'est  en  vain  que  I'on  chorchc 

acceptation  doa  quatre  cheques  de  Sande^n,  aveo  qudque.obancei.uoo^r„-. 
mfimeavecquelqueapparenoe  de  plausibilit6.    Si  ellTpouvait  y  remXw 
de,.endra.t  la  surety  du  commerce  de  Banques?  Perso^ne  0^7^00^^ 
un  cheque  accepte  pas  mfime  un  billet  de  Banque,  solm  le  pr^texte  que  celui  qui 
^    ayait  acceptd  ce  cheque  ou  signe  le  bUlet  n'y  6tait  pas  autoris6  quoique  dopuis 
des  anneofl,  au  vft  et  su  de  1.  Banque,  a  eftt  deJA  rdpdte  I'acte  plus  de' cent  fois. 
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.fcD.«,mbI«blo  mature  IWlUi  »  pr..,u„.o,  .iaftr,  d'an.  B..nlAw  cooolurir.  Th.  ctr  s«* 
par  lo  fidt  quo  I.  pr  ndp.1  .u  vu ot  «u  du.,ucl |«u,  .  eu  Ilea  n.  I',  pu  ripudW  T.- ii.. d 
ot  a  poriuia  au  public  do  oroiro  li  loiiatenoo  do  loutoritd  du  tubaltorno     Loa     """'^  ' 
autoriU'm  k.«^o-  dan.  eo  .on.  m>nt  nbond  into,  et  K,nt  fond.^o.  .ur  lo  .inii>lc  bon- 
•on.,  «t  1 6<iuUi.     M.U  la  Hunquo  do  Montn^al  pnitond  c,uil  y  av.it  dan.  md 
Buroai^un  offloior  .p^elalomcnt  oli.irgi')  do  la  boHo^no  d'aooopf-r  lo.  cho.,ue^ 
Jo  rte  aai.  pa.  quollo  diir.'.ronoo  co  fait  puinw  pr„duiro.     Cot  offloior  n'e.t  pu  «, 
permnnenco,  11  pout  o.ro  chanj-.S  do  jour  en  jour,  ot  <lo  fait  co  ohangomont 
. opdro  Muvont :  couim.nt  lo  public  pout-il  lo  dl^tinguor  «t  .avoir  .i  colui  <,ui  la 
voillo  ayait  co  pouvoir  lo  ,K).Ht',do  encore  lo  Ic.uloii.aln  ?     Mai.  .uromont  II  ntt 
r«ut  y  avoir  do  moillcurj  ot  do  plus  .uro  acceptation  .,uo  colic  du  Koront  adml- 
n..tr.tcur,  hom.no  toujo ir.  jouiw.nt  d'uno  Imuto  c.pacit^  ot  do  la  conflanco  do 
«os  .up6riour.    ot  .uppos*)  connnUro  la  valour  du  crc'dit  do  tout  indlvidu  nui  m 
prj5«ont«  et  vculo  dovonir  dobiteur  do  la  Banquo,  ct  c'ct  A  cetto  hom.no  .up^Iiour, 
nifchof  direotour,  quo  Ton  o«o  nicr  lo  pouvoir  qui  .0  Jonno  A  un  .ubaltorno.   Jo 
no  pui.  m  cxphquor  cotto  diffironco  d^uno  .nnni^ro  rntiondlo.     Mai.  oncoro  une 
fol«  le«  |,m«  do  la  Banquo,  ouvert.  dopui.,  jo  dirul  do.  aL^e.  A  I'in.pootion  do 
toutc  la  diroction,  con.tatont  <,uo  M.  SandcrHon  avoc  lapptobation  do  M.  Harri. 
a  tirc  audolado  «ou  credit,  ot  quo  la  Banquo  a  honoro  so.fohequo.  plus  do  cent 
«o;s;  et  dans  lo  oa.  present,  on  vout  fairo  supporter  A  un  <5trunKor  lo.  conao- 
qucncoH  do.  aotc  i,nprud.nts,  jo  no  dirai  pa.  dc  M.  Harris  houI,  niai.   do  toute 
.  la  direction  ^0  la  Banquo  do  Montreal. 

L'Enquote  en  cetto  cause  contjout  uno  icjxrflse  eatjRorlquo  A  cotte  partio  du 
plaidoyerdo  la  Banquo  do  Montr^-al  par  laquollo  cllc  allt-gue  qu'elle  n'a  rccue 
auouno  v;Jeur  p<5ur  cea  895.000,  qui  en  roalito  sunt  pus^i.  dan.  le.  coffre.au 
juoyen  do  divers  choqucH  tires  sur  la  Banquo  National,  par  la  Banquo  do  la 

M  ;  .,!"'*  '"  **  ''*''  P"*"'  •^^  "^""'^  qu'oriKiuuircmont  clle  (la  Banquo  do 
Montreal),  a  rcyu  valour  pour  Ic.  f  95,000  umi.  olio  H  plus  tard  voulu  accommoder 
son  courtier  confiJentiel,  ot  lui  pcrmottre  do  tiior  sur  cllo  audelA  do  so.  fond,  ot 
avoir  cj.  895  000.  Quollo  on  est  la  con^Squeucc,  ot  u  qui  la  fauto  e.t-elle 
imputable,  etlos  portcurs  dc  bonne  foi  do  ccs  obequjs  ^ouvait-il.  6tro  les  viotimos 
do  cot  excA.  do  confiancode  la  Banquo  do  Montreal  dan.  MM.  Harri.  et  Sander- 

'°7,  'f ""  '^''!''''  ^^^^  """"'  '"  ""'  *«  ^"^  ""P"''^'-  •«  f-uto  d'avoir  cncou- 
ragd  la  rop<5t.tion  d'un  oA  quaai  illimit6  donn6  i  M.  Sandcr«.n,  credit  qu'elle 
a  sanctionn^  j,rd8  do  centtois,  en  connaissanee  do  toute.  le.  circonatances.  Et 
d  ailleure,  .,  cet  acto  do  M.  Harris  ot  de  M.  Sanderson  ^ait  si  iuiputable,  pour- 

forn,elle?Elle  nen  a  nen  fait,  Sanderson  est  4  Quebec  comme  do  coutume. 
Harru.  a  pu  s  eloigner  mais  «,n  lieu  de  residence  est  bien  oonnu,  et  oopendant 
pourcetto  prdtondue  grande  fraudo  quo  la  Banque  de  Montreal  leur  reprdche  il. 
ne  aontTmr^scbercbos  ni  inqui6tAi  par  cette  demiAro.  Ce  n'est  peut-fitre  pas  une 
admission  d  innocence  che,  ces  deux  individus,  mai^  une  prescription  asJTforte 
que  1  i^ote  qu  on  veut  bien  r«procher  aujourd'hui  n'est  que  la  centiAme  repetition 
dece^imsestpass^,  et  qu'il  serait  impossible  de  convaincre  au  oriminol  des 
hommes  auxqueb  on  n'a  pas  seulement  reproehd  de  semblablesfaita,  mai.  auquels 
on  avait  peutrgtre  donn^  carte  blanche  pour  le  jeu  de  bourse 
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KSf  rtiUlon,  U  Banquo  d*  M«fitnJal  •  prftJuU  u„  f«,tmn  oipA.n„t  annd 
no..,br«  .U.  mnlif,  imur  U,ud|«,.|«  ju«„,„e„t  a,,,,^  „„„  ^  p|«i,u,.lo»aU%tro 
nnr$n6.  Ay«nt.l«i.«  no,  rci,.«r,,u..»pr.WJ<,iitcif«Uollu.loii.U..uto«ooaobJe<tJotu 
riul  «rji.IuUont  .n  lour   ,,I.,h  «i,„pk,  .,pr..-.|.M,  4  nlor  l«- p,m,„ir,  a„  >, 
Ilurr.  d-uco..pt.T  lo»  ol.(>,,,u„  .lo  H,m.l«r«,.n  ct  .\  ro,m).^|,c,  f,rt,„|.,  u,„„  u-rnmi 
actUi.|lcnM,ot  4  JUulor  Joux  -lu  o.»  ,„.„ir*,  ,„..ir:  lo  lor  ol  1«  2,,.|  auquul  jo  „al 
•ncoro    fu.t    nuounc„llu«lon.        U    prmior    motif   «.t    qu,,    J.^    o.,,^ 
II  avuit  p;u  .hi  otro  onUd  luo  aM  ....Vit..  „i  j.,«d.  m  c.  n'o^t  .,u'aprd.  h  .K»oi«ion  .lc ' 
Ucuo,.  pr.„c,pule.  .avrir  .vllojo  It  «,^.>'„  N«,i,>„,.|.,  oontro  l.i  Han,,««  de  1« 
tiuJ     Jo  or.,,.  .,u«  CO  m.,tirn'a  „„c«„  mdm.M  no^  o,«trairo  „u,  priuoin.. 
^ul  r.Vi««o„t  la  proccVjurci  nulvrrfVur  uno  rtction  r„  ^nrnntlo:    K„  offji,  nil- 
r,«  .1  ««raU  d.'«.rahlo  .,uo  l.n  d.n.f  noflonn  pr,W.dai..nt  ;«,r/  /,„.«„  cpcndantlc 
d<5fo«dour  o«  Kan.nt.«  n.  p.M,t  forcer  Mm  adv«r*,irc«  a  pr.K^-d«r  ,,i,„i  ,\  ,nou»  .n.-il 
n."tcrva.m,odu„*l«c,.ur.%t  no  plaido  A r.H,eio,, du  d.uu.ndour  prinoip.l  .a   ' 
rcoonnuiHHo  «o„  obliK,u|on  mn.mo  Knrnnt.  DanH  «,  «,«  ,oul  il  dovlont  ja«,u'A  un 
certau,  jmni  l).,,„i„u»  |i,i.,  ct  cxnrco  ,in  oortalf,  aonlr.-.to  ,ur  la,pr.HHy„r.'   M«i, 
» il  no  lo  droit  d  action  on  v-aruntio,  il  «'..nl.Nv«'p„r  l.\  u„o  i^uo  priftcipalo  qu'il ..« 
ioiHiblo  au  d.m,an.lour  on  ;,'rtrantr«Mo  fuiro  awnt  oollo  do  l<i  doumndo  prin- 
pa|«on   prouv..nt.,u'il  c«t  3r,r«nt,  .,n  Huj>p<.,r,nt  ot  prouvant  In  vdrlt.?  do,  all.i. 
gation.  pr,ncip«lc»  do  I,.  .Icnmndo  on  chef,  ct  on  priunt  conditionollomont  4  oo 
quil  wit  oon.l«mn^  A  I'indom.uHor  do  touto  oon.lnmnation    ov.)ntuollo  »ar  la 
domnndo  principulo.    M.  I'igoau  dont  IV.pinion  a  fait  loi  nu^hatclot,^™nio  cllo 
nous  a  toujour,  guides  ici,  s'cxprimo  dans  oo  ,cn,,  A  |«  paj^  m  du  lor  vol  do 
la  ProciSduro  Civ.lo,  «  »  r„ppoll.5  on  garantio  m  rcconnait  g.rant  ou  quo  r.vant 
dcnjd,  ,1  y  ait  jugomcnt  .,ui4'«it  ddolard  tol,  centre  lo.,uol  il  no  pufue  ou  no 
Bou.blo  dopouvoir.il  doit  prendre  lo  f«,t  ct  cauw  pour  la  garmntie"    Cos 
lignoM  olair«inentoiprin,dsnolai«Hontuuoun  doutoquolaJoinandoenKartintIo    , 
fordjello  oomnic  la  »in.plo,  pouvait  «tro  jug.5e  H<$par6a,ent  ct  avant  la  douiande  prin- 
cipalo,  puisquo  M.  Pigcau  auppdrto  lo  «aa  oi,  le  garant  CHt  condamniJ  ot  doit  en 
raiHon  do  cctteconduinnntion  prendre  lo  fait  ctoau«o,au  intorvonir.  MrSorpillon 
page  93  do  aon  coiuiuontoiro  do  Tordonnanoo  de  1667,  dit- 

"  La  demande  p^ineipalo  ot  ootte  on  gari^tio  aorit  aouvent  ai  pou  ddpondnntea 
^^  1  uno  do  1  autre  qu  oilea peuvont  6tr«  jug^aadparoment  quand  oUoa  no  ae  trouvent    ' 
jaa  on  dtat  dana  le  m(!m,e  ton, pa  pour  fltro  jugda  aonjointement  par  on  mflrao 
jugement,ce  qui  oblige  de  jugcr  puiaqyo  toujoura   la  dcmaBdo  prinoipalo   , 
"  aeparC'mont."         /  .  '^       '^       ' 

LV  2d  motif  d'objectlon  dea  ddfendeara'on  garantie  cat  que  lea  Demandeura  en 
garantio  n  ont  pa^jdpondu  aux  queationaaur  faita  ctartiolbaquijeurontdtdaou- 
mis^aporlaBanquo  de  Montreal,  ou^  plutfit  qu'il  n'apparait  paa  que  M.  D.  A. 
Ro«.  leur  procur<S«r  ad  litem  ait  <5tdautorr«J  A  rdpondre.en  lour  nom 

Cette  objcotioi^  fut  rdnvoydo  par  la  Cour  Supdrioure  en  premiere  instance, 
et  JO  orois  aveo.  raiaon.      Lo  dossier  dtablit  une  procuration  oertifide  par  le 
^Mid^nUt  le,cA^8ai(r  «tt3tt4«  par  un  nptaire  public  autorlaant  M.  Ro^s  4  repro-   . 
duire  devant  la  Cour,  la  adrie  des  rdpoiisea  de  la  Banque  de  la  Citd  aux  interro- 
gatoires  sign.fids  aux  demandeura  en'  garintie  ot  Contient  lea  rdponaes  ik  y  6tro     ^ 
faites;  cette  procuration,  cette  resolution  ct  cos  reponscssontpfftduitea  en  le  dossier 
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•4  D«  •ont  pM  Klpudld.  par  l«.  d^amndtum,  |«.  d^ifend.uniwttl.  dimt.M  no  1001  »*•  cm,  ■»» 
|.,^^^  too  n',p,.nmK  I't  l<»  de.„.„d«Bn,  teuj.mr.  cni^,.  pr.WnU  .n  Oour  et  ■umil-    Th.  Si,*  ^ 
Unt  Ic.  .«u»  d«  lour  prooure«r,  di««u  oo  mwt  no.  r<«p<.n«Mi  do„n^«  «n  »*rttf     "-'^ 
|Mor^«,|«Uono«rtifldp.rnot«i  |,rd.ident  «  U  pri^^anco  dun  noUlr.  public. 
Lfl  tout  out  m  formo  •uthonlique  flt  Ifl  wal  tnojra  d.tt.r,uor  o«.  nJpoRMa  ot  |)iir 
contreooup  kw  donnda  y  innaid^  Meruit  I'inw'ription  d.«  f«ui. 
•  Jj  orolt  done,  quil  n'jr  .  pn,  ou  orrour  d»n.  |»  Jii^^uiont  qui  noua  oat  «iamit 
•0  H^f Ulon  «t  <|u  II  dolt  fltro  oonflrmd  in  toto.  afec  dtpca.  .ur  la  prdiK.ut«  U<Jv|.    ' 
lion.  .  '       ■ 

'    ^  S'"*!"":  ''l'^''*  City  JIank,  .nod  bj  the  B«nqu«  Nationnio,  >.««.  the  Bank 
of  Mont«.l,  .nd  one  S.^der^on.^,  gamntie  ;  a||.^i5g  ih.t  H.ndor«,n,  trading 

A         ^t.  V  ''?^'*/""*  «""^'«*  ""d"'  'ho  firm  of  E.  8ftndor«,n  &  Co.. 
drew  0.1  the  Branch  thoro  of  the  Bank  of  Montreal,  and  the  Bank  of  Montreal 

TJac  'T.'i^;^'""  •*"^""'  *•*  '^'"''  •"••  ""•^^  "^ '»«  «''  th"  l.'«»h  H«pt...«b«r. ' 

1869,  fpr  llT.OOOr,  the  others  under  date  of  the  14th  fli-ptewber    1W9  foi^  —        - 

Slfl.OOO  117.000  and  143.000  r«.p«,tl,el,.  In  all  195.000,  LrS^niZn  Z  - 

Hvered  the  ..0,0  «,  aecpted  to  the  Ciljr  B,u.k  for  Taluo  revived,  and  the  City 

Bank  del  Tered  them  to  the  Ban.juo  N.tlonale.  which  thu.  beo.me  and  .till  i. 

the  lawful  bearer  thereof,  and  entitled  to  payment  thereof  from  the  Bank  of 

Montreal ;.  that  on  refViaal  of  payment  thereof,  thoy  wore  duly  proteated.  and     ' 

notice  of  proteat  duly  g,y„n,  on  the  Wth  September,  1869,-that  th»  Banque       ^ 

Ai.  195  000.  claiming  that  the  City  Bank  i.  bound  to  dCke  gbod  to  the  Banaue 

Na^otialo  the  amount,  of  thcae  four  cheque.  ;  Wherefore  the  City  Bank  mn  '     * 

that  the  Bank  of  Montreal  and  Sandenwn  be  jointly  and  .ovorally  heU  dulJ 

notifled-of  the  suit  in  qaeation,  and  be  oondemned  to  intervene  therein  a.  garant, 

tmple,  of  the  City  Bank,  and  to  indomnifv  and  save  harmleas  the  City  Bank  ' 

in  respect  of  those  four  cheques.  •'  ' 

The  declaration  «^ardnrt«  siy.  nothings,  to  the  way  in  which  the  allewd 
acceptance  of  these  cheques  was  elfeoted ,  but  the  declaration  in  the  main  acUon. . 

appendeJj  thereto,  .Ute.  (and  the  «,idenfce  in  this  action  en  , ««,»<»«  shows)  i»  t«; 
h*TO  beet,  the  ponwnal  «ct  of  Harris,  the  then  manager  of  the  branch  of  the 
Bant  »'/«"»'«"•  -tOnobec,  performed  by  his  writing  on  each  of  the  three 
cheques  for  $17  000. 118.000  and  tlT.OQO  respectively,  the  figures  «  526  "  with 
hxB  murals  "  P.P.H.»"  and  on  the  chequ^for  $43,000  his  initial '« P  P  H  " 
only.  "".,  f  .  " 

To  this  demande  en  garantle,  the  Bank  of  Montreal,  besides  a  d4/m,e  en  MO  ^ 
has  put  ,n  a  special  plea  styled  a  perpetual  exception  peremptoire  en  droit,  setting 
lorth-as  by  eight  several  pleas-the  following  prctenaions :~    . 

Ist.  That  at  the  times  in  question,  Sandemon  had  no  funds  in  tlie  Bank  of  - 

Montreal,-th»t  Harris  had  no  authority  from  the  Bank,  or  by  law,  usage  or 
otherwise,  to  accept  or  initUl  cheque8,-that  no  officer  of  the  Bank  had«.wer  ' 

to  accept  cheques  in  absence  of  funds,  and  that  Harris'  pretended  aceeptTnqii  ^ 
were  therefi)r«  utteriy  null.  V         \  ^;^J?       „  .£  _ 

?nd.  That  at  the  times  in  question,  Sanderson's  account  with  the  Bank  of     '     '        . 
Montreal  was,  and  by  Harris  had  been  improperly  permitted  to  Be,  largely  over-      '        ' 
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servants  and  »gent.,_tLnt  the  City  Bank  i.n.1  their  Quebec  servantsnnd  ORents  ' 
and  8a„dor«on  and  Harris,  with  intent  to  deftuud  the  Bank  of  Montreal  had' 
beert  .n  the  habit  of  Oovcrirr.  «p  and  eoneeah'n.^.ch  ovcrdrafts.-that  the  City 
Hank  and  thcrQuebcc  servants  and  npcts,  with  this  intent  procnred  the  four 
cheques  froia  Anderson,  and  induced  Harris. (by  wny  ^f  pretended  aeoeptan«e) 
to  .n.tuU  them,^that  the  (  ity  B,.„k  and  their  Quobfe  servants  and  agents,  „^d 
warns,  then,  or   nnn.edintoly  after,  concerted  and  a-rced  that  Harris  sholild 
lor  hw.th  elandivstinely  lenvc  the  eoun.ry,-that  Harri?<  nccordingly  did  so,  .„d 
in  h,s|..ht  was  actively  „i.Iod  l.y  the  City  Bank's  Quebec  servants  and  a^ent. 
•    .countr"  °"'       "''  '"""'■  "■"'""'  ^^r"""^'"'  ««  "'*""S.  »'i'««elf  also  fled  th^ 

'  ^JJ-  I'hat  at  tK:  times  wh.n  the-cher,ues  were  so  initialed,  Sanderson  had  no 
lunds4r-tho  Ba^,teo<^  MontroiTl.  and  this  to  the  knowlodge  of  the  person  who  re- 
ceived then»  so  inuialed.  an,|  thnt  such  pretended  acceptances  were  not  made  in 
the  office  of  the  Bank  of  Montreal,  nor  during  bank  hours,  but  were  mada,^tc» 
bank  hours  and  elsewhere,  and  this  to  the  know1e<lgc  of  the  City  Bank  Ihd  of 
Us  Quebec  servants  and  a-rentSi  • 

--.     4th.  That  at  the  times  when  the  cheques,  were  'drawn  and  initialed,  Sander- 
son (to  the  knowjedgo  of  the  City  Bank   and  its  Que^c  servants  andl^nts) 
had  largely  overdrawn  his  account  with  the  Bank  of  Montreal,-^that  no  value 
was  given  to  the  Bank  of  Montreal  for  the  pretended  acceptances,  and  that  the 
"      ^'*y  J»ank  never  gave  value  therefor. 

6tb.  That«t  the  times  when  the  cheques  were  drawn  and  initialed,  Sander- 
son s  account  with  the  Bank  of  Montreal  was  krgely  overdrawn,  and  it  was 
secr^Jy    and    fraudulently    concerted   between  Sanderson,     Harris  and    one 
Ahern  (a  clerk  of  McGie,  agent  at  Quebec  of  the  City  Bank),  in  ordw  to  pre- 
vent siteh  overdraft  from  becoming  known  to  the  Director  or  Inspector  of  the 
B^ank  of  Montreal  then  in  Quebec,  that  Harris  should  initial  the  same,  and  that 
ftanderson  should  thereby^  procure  pretended  securities  for  like  amount  to  be 
put  to  h.8  credit  in  the  Bank  of  Montreal,  to  deceive  the  Inspector,  the  same  to 
be  removed  again  so  as  not  to  avail  the  Bank  of  Montreal  as  a  real  payment,- 
and  that  they  were  drawn  and  initialed,  and  by  Ahem  taken  away  and  deposited 
r^  «\  t?*""*"^  Nationale,  in  pursuance  of  such  fraudulent  agre«meBt. 
J      6th.  That  to  the  knowledge  of  the  City  Bank  «nd  their  Quebec  derts,  ser- " 
vants  and  agents,  for  long  before  1869,  Sander«,n>  account  with  the  Bank  of 
Montreal  had  been  and  was  overdrawn,--that  kcGid,  the  Quebec  agent  of  the 

asfun^  to  Sanderson's  credit  in  the  Bank  of  Montreal,  receiving  in  exchangi  • 
pretepded  acceptances  b/ Harris  to  be  used  in  conjunction  with  Sanderson  an^ 
Hams  as  a  means  of  refunding  to  Ahem  the  securities  so  provided  by  him  for  ' 
^n<«ahng  such  overdraft  from  the  President.  Directors  and  Inspector  of  the 
Bank  of  Monti^tUnd^fhat  these  cheques  Were  received  by  Ahem  with  fuU 
knowledge  of  all  this,  add^m  pursuance  of  such  plan  to  deceive  and  defraud  the 
JBank  of  Montreal,     -"  \  . 

7l|..  Th«raiUu,Uine8When  the  chequM  were  drown  and  \itialed;it^ 
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pubUoly  known  that  there  was  in  the  office  of  the  qfucbec  branch  of  the  Bank  xte  c.w  B..M 
of  Montreal,  a  ledger-keeper,  whose  exclusive  dutylt  was  to  accept  checks  and   I   -? 
that  U  was  no  part  of  Harris'  duty  to  accept  or  initial  the«..lttt  the Vrty   ^^^^^ 
•recemng  these  cheques  then  knew  that  Sanderson  had  no  funds,  and  that  the  "  ' 

imtmk  were  not  meant  to  certify  that  there  wp^e  such  funds  to  San^rson's       ^ 

And  8th^  That  at  the  timo^  in   question,  and^for  years  previous,  it  was  no-   ■ 
tonous  m  Quebec,  that  the  management  of  the  pnin  of  the  City  Bank  and  of 
'iT^n'^'^'l'  rJ"  '^'  '"'"'^'  "'■^''*'"'  /  clerk  employed  by  the  nominal 

McG.e,-that  McG.e  so  held  out  AhU-n.-tha/  for  several  years  before.  Ahcrn 
had  m  fact  chiefly  managed  the  affairs  of  the/City  Bank  at  Quebec.-that  the 
tity  Bank,  by  Ahem,  connived  at  and  ^oncoifaged  the  frequent  overdrawing  of 

•Sanderson  s  account  with  the  Bank  of  MontrH  andilie  concealing  thereof  from 
the  Directors  of  the  Bank  of  Montreal,  in  f  audulent  dbttccrt  wFth  Harris  and  ' 

that  the  drawing  and  initialing  of  ^ese  cheques  and  the  receiving  thereof  by^ 
Ahem  »c«    part  and  parcel' of  such  unlawfnl-and  fraudulent  concert  and 
design.  /  -  i  ■■ 

u  '^^'^  ^l*^  ^*°''  '"^'  *''"  P''*^'"S,  as.a  whole,  by  the  general  issue ;  and^ilso 
by  a  spooTa  answer,  averring,  that  at  the/times  in  question  Harris,  as  manager 
of  the  Bank  of  Montreal  at  Quebec,  had  Uwer  to  accept  cheque8,^that  during 
all  the  time  he  was^uch  manager,  the  usage  ^f  tlie  Bank  of  Montreal,  and  of  all 
other  Banks  in  the  Province  was  and  iiow  is,  for"  the  manager  of  any  branch 
to  accept  cheques  in  order  to  render  thein  negotiable  and  give  them  circulation 
—that  this  usage  specially  prevailed /with  the  Bank\of  Montreal  at  Quebec' 
long  before  ai^d  though  all  the  term  f  Harris'  servWe  as  manager  there,  the 

City  Bank  nevdr  having  notice  of  any  limitation  of  his  power  in  that  behalf  _ 
that  it  80  prevailed  in  all  dealings,  between  the  City  B^nk,  Bank  of  Montreal 
and  Banque  Nationale,-that  the  friur  cheques  were  taken  and  negotiated  by 
the  City  Bank  on  the  credit  of  the  afeceptances  thereof  by  the  Bank  of  Montreal 
and  were  credited  to  the  City  Bank  by  the  Banque  Nationale  in  ordinary  cours^ 
on  the  faith  of  the  obligation  of  t^e  Bank  of'  M^treal  to  piy  therf,  the  City 
Bankr  having  no  knowledge  of  want  of  funds  on  the  part  of  Sanderson  and 
having  no  concern  with  the  question  whether  he  had  funds  or  whether  Harris  to 
knew  or  not,-  that  Ahem  never  was  a  clerk  or  agent  of  the  City  Bank  and  any 
possible  fraudulent  concert  of  hi^  with  Harris  and  Sanderson,  or  either  of  them 

cannot  affect  the  City  Bank,  which  had  no  privity  therewith,— that  the  ohequM 

were  taken  by  the  City  Bank/without  knowledge  of  any  such  sappoaed  fraud 

and  the  same  is  now  pleaftod  by  the  Buk  of  Montreal  for  the  sole  object  of  "      ' 

evading  liability  and  profiting  by  fraud  of  their  own  Manager,  to  the  prejudice 

of  the  City  Bank,— that  by  their  acceptance  of  the  cheques,  the  Bank  of  Moo-  ' 

treal  became  bound  as  an  ordinal  promissor  to  pay  the  same  to  the  City  Bank 

by  which  they  were  received  for  value,— that  when  accepted,  they  were  debited 

to  Sanderson  on  the  books  of  the  Bank  of  Montreal,  and  certified  aaoordinglj^ 


raner  tBey  hftd  ptJtaoA  into  the  hands  of  theTSS^ue  National^  Harrk" 
(stiU  beJDg  manager)  in  presence  of  the  oflioers  of  Uie  Bank  of  Montreal,  at  tEeir 
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The  City  Bank  ^a      -    n     ,   •  \  "      ' •■ -^ — — ■ 

^ontre.1.     ""^^  accoptod  by  the  Bank  of  Mo,h^cnl,-that  such  acceptance  was  consmtcnt 
wuh  the  nature  of  the  office  of  AlanVr,  and  w,.  authorized  by  the  Bu  k 
...  Montreal,  and  by  fts  usage  and  that  of  ^I  bank,  in  the  city  and  tloulhouuho 

Pronnce  and  Donainion.-thut  Harris  wl^dd  oft  as  having  such  ^wcr  tiuT 

prce  sely  as  he  did  these,  and  the  sun.e  were  f.\i  time  to  tin.e  paid  by  the  Bank 
0   Montrea  .  to  an  amount  of  many  hundreds  o^^housands  of  dollar,  he  (San 
dcrson)  beta,  all  the  time  connected  with  the  Banl  of  Montreal  as  thir  broker, 
n  exchange,  s.  ver  and  other  operations  of  magnitude,-that  for  years  prevVou 
he  relat ton  of  banker  .nd  customer  had  e,istod  between  the  Bank  of  MotU^a 
ad  Sanderson,  the  latter  makin,  heavy  deposits,  and  the  former  sustaining  W 

credit  «,  as  to  imluce  other  banks  to  take  his  cheques,  and  morb  especially  when 

:,;    so  cerUfied  or  accepted,_that  the   four  cheques  were  drawn  and  aceep^aS 

eaehed  the  Cty  Bank  and  Banque  Nationale,  all  in  ordinary  course,  and  that 

(wlule  he  d  by  the  Banque  Nationale)  the  Bank  of  Montreal  acknowle  ge^  the 

acceptance  thereof,  but  that  th.  Bank  of  Montreal  has  concerted  with  the  Banque 

'      r,Tf^^"'''lf"'T''^'  ""'^  P^^"^^"*  °f  »•»«■"  ^^  the  City  Bank/in  ord  r 
that  thedebtt  of  Sanderson's  account  with  tW  (he  having  become-  ns^lvent) 

-  -J^be-redueed    yeOMOO.andsomuchoftheineyofth'eCityBankt^^^^^^^ 
.    JPpropmedtotheuscoftheBunkof  Montreal,_that  the  Bank  of  Montred 

tir:Sr"™'"t""  (---'-"Olargoamountsofmoniesandse    r. 
C  ;  stt      '  "r^P'r""  *"  '*'"■■  "'"^""^  "gainst  him,  in  prejudice  of  the 
C  ty  Bank,  upon  whom  they  seek  to  fix  this  payment  of  their  own  debt  to  the 
^  Banque  Natiouale,--a„d  that  at  the  time  of  the  acceptance  of  these  cheques 

.  and  ever  s,„ce,;>e  Bank  of  Montreal  have  held  monies  and  securities  of  San- 
derson s,  sufficient  to  cover  these  cheques,  but  have  kept  back  from  the  City 
BaT.k  and  Banque  Nationale  all  information  as  to  his  account,  in  order  to  divert 
such  monies  and  securities  to  their  own  use,  in  prejudice  of  the  City  Bank. 

notle  '*         ""^-'"'^  '*  "''^  ^''''  ^  P'^^-^  ^--^  'i^hout 

Upon  these  issues,  and  those  joined  with  Sanderson  (of  which  nothing  need 

,  here  be  3a.d),  and  after  an  en^uete  of  the  utmost  intricacy,  ranging  over  ground 

ar  wider  than  the«,  pleading,  indicate,  and  taken  at  vdumiU  ZSCZ 

judgment  now  under  review  has  been  rendered,  in  favor  of  the  City  Jank 

•      '     CUvB!nrr  •""'•''■  ?'  ""'°  """""  "^  '^"^  ^»"^"«  ^^^'^^^^  against  the' 
thltl  r^\  '"      °  "'""""'  ='"''  **»  *"*•'  ^^«'«'  '^  J-'-y'  and  standing 

—  a  vSlf^f '  "^  "'^^  '"^'""*'^  ^^*''''  ^^'''^  «f  Montreal  are  detailed  in' 
and  trcld  ,T'"  *^"'^''""  '"^  """'^^''  ^"^^  may  all  be  fairly  reduced  to, 

"pr^LTabandl^^^^^  "  "'',"  '?"  '"'^  «'  "'^^«*'°" '  "^  '^  -»'-t  wa^ 
expressly  abandoned  by  counsel  at  the  hearing,  and  two  more  of  which  weren'ot 

h-ong  J  ,nmrtnd  en.    Thu  l.o  othe.,  .ere  urgod  with  the  utmost  ene^y  and 
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The  firet  of  these  relates  to  a  technical  objcctioti  taken  to  the  answers  on  the  cjty  Bank 
faiU  tt  aftidcM  of  the  City  Bank,  and  calls  for  no  remark.  Tbe  B^n^  of 

A  second  rests  on  the  propbsition,  that  the  judgment  is  premature,  because     '*""*'*^ ; 
rendered  before  that  on  the  merits  of  the  main  action.    As  to  this,  it  is  enough 
to  say,   that  whatever  may  be  the   inconvenience   of   dealing  with  the  two        '    "^ 
actions  separately,  it  is  here  unavoidable.     One  is  taken  to  a  jury;  the  other, 
not.     They  cannot  be  kept  together  for  pro6f  or  hearing ;  and  therefore  cannot 
bo  adjudged  together^      And  it>  would  bo  os  reasonable  to  say  that  the  main  ' 

action  must  be  hold  back  till  the  nctioniwi  garantie  shall  have  been  decided,  ast 
to  say  that  the  latter  must  be  held  back  for  the  former.  The  plaintiff  in  each 
has  the  right  la  push  it  on,  irrespectively  of  the  progress  of  the  other.  Indeed 
if  a  plaintiff  en  garantie,  demanding  that  hisdefcndant  be  condemned  to  inter- 
vene and  help  him  in  a  suit,  cannot  get  a  judgment  on  tfiat  demand  till  after 
such  suit  is  ended,  his  demand  is /wojan/o  rejected  beforehand— is  for  (Ul  prac- 
tical purposes  treated  as  though  not  made  at  all. 

A  third  objection  rtins  to  the  effect,  that  the  main  action,  according  to  the 
evidence  here  adduced,  ought  to  be  dismissed  as  to  the  City  Bank,  and  that 
therefore  the  action  en  garantie  ought  to  be  dismissed,  as  against  the  Bank  of 
Montreal.  But  the  merits  of  the  main,  action  are  not  here  in  issue,  and  cannot 
be  dealt  with.  The  plaintiff  therein  is  not  hero  present.  The  pleadings  therein 
are  here  unknoyn ;  and  the  evidence.  Even  the  Court  as  here  personally  con- 
stituted, and  the  Court  as  constituted  to  deal  with  it,  are  not  the  same.  The 
question  here  is,  whether  or  not  the  defendant  hero  ought  therein  to  help  and 
save  harmless  the  party  defendant  there.  If  the  defendant  there  is  in  no  serious 
dangqf,  the  better  for  the  party  defendant  her^.  But  not , necessarily  to  the 
fjentof  entitling  him  to  a  judgmei^  that  shall  clear  him' of  obligation  alto- 
gether. Whether  his  obligation  is  light  or  grave^  is  not  in  question ;  but  simply 
•  whether  it  subsists  at  all.  And  this  is  a  question  purely  between  the  parties  to 
this  action,  irrespectively  altogether  of  the  relations  between  the  parties  to  the 
muin  action. 

The  two  remaining  objections  maybe  thus  stated  : — 

1.  That,  under  the  issues  substantially  raised  hy  the  special  plea  of  the  Bank 
of  Montreal,  these  cheques  are  not  shown  to  have  been  validly  accepted  by  the 
Bank  of  Montreal. 

2.  That  under  the  issues  substantially  raised  by  the  di/ense  en  fait  of  the 
Bank  of  Montreal,  they  are  not  shown  to  have  passed  to.  tlie  City  Bank  and 
Banque  Rationale,  so  as  to  entitle  the  former  to  implead  t^e  Bank  of  Montreal 
in  manner  as'by  their  declaration  en  garantie  they  here  assume  to  do. 

The  questions  involved  in  these  two  propositions  remain,  therefore,  to  be 
considered ;  simply,  however,  in  reference  to  this  suit,  that  is  to  say,  as  between 
the  two  parties  here"  litigant,  under  the  issues  here  raised,  and  in  view  of  the 
evidence  thereto  relevant  and  here  of  record.  Limitations  of  view,  which 
obvious  as  they  are,  yet  go  to  set  aside,  in  great  part  or  wholly,  no  small  portion, 
of  the  vast  mass  of 'conflicting  evidence  and  argument,  with  which,  th6  case, 
(from  thfiiagrfiH^w  «M  feelLnffl  inyolvfld  in  it)  has  unfortBaately^come-to^ 
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The  city  Bank       SnndWn  had  loriR  bcon  a  heavy  pustomor  of  the  Quebec  Branch  of  the 

'ionff'  ^"""^  ^^  Montrc'al,  and  had  acquired  a  fatal  ascendancy  over  Harris,  the  unfor- 

tup^i§.  mtnap^er  of  that  branch.     Involved  in  Bpeoulations,  ho  found  need  to 

ovcrdcajirjiiiaccount ;  and   Harris,  weakly  and  wrongly  allowed  him  to  do  so, 

and  more  wcakty  and  wrondy  combined  with  him  to  hide  the  fact  from  the 

_^ h^  office, (  

*'*tJnhappily,  this  was  but  too  ensy.    As  jinocoasary  internal  arranRoment  of  any 

bank  doing  a  oonsiderablo  business,  cheques  nrc  required,  before  being  presented 

r-to  the  teller  for  payment,  to  be  taken  to  another  officer,  having 'charge  of  the 

•  Individual  Ledger,  and  whose  duty  it  is  to- see  whether  the  drawer  has  fund^ 
and  if  ho  has  (but  not  otherwise)  then  i.to  initial  or  otherwise  mark  the  cheque 

^^sa  as  ,to  instruct  the  teller  that  ho  is  to  Wy  it.  And  as  an  unavoidable  result, 
such  ohCTjues;  instead  of  being  always  at  Jpnco  presented  for  payment,  are  oftcir 
taken  away  and  pass  into  other  hands  before  payment,  the  initials  or  other 
known,  mark  giving  assurance  that  it  viil  bo  paid.     In  fact,  such  initialled 

Vsheques  have  long  come  to  be  generally  recognized  as  cheques  accepted 
by  the  Bank..  Upon  this  usage,  it  is  contended  that. there  has  grown  up 
another,  of  a  more  exceptional  character.  Cireumstancejr  may  exist  to Varraht 
an  overdraft,  even  in  the  interest  of  the  bank ;  and  in  such  case,  of  course,  the 

•  subordinate  officers  bf  the  bank  may  and 'should  be  itistructed  by  their  ohik 
•      accordingly.     The  cheque  with  his  tnitiala  may  then  pass  into  third  *ands  bc- 

,    '      fore  reaching  them.     And  the  question  so  Arises,  whether  his  initials,  so  written 
as  an  order  to  them,  and  suffered  to  reach  and  "influence  others,  are  or  are  not 
^  V  just  as  much  an  acceptance  of  the  cheque  by  the  Bank  as  theirs  ootid  be.     In-  . 

stance  of  such  rightful  initialling  by  4  manager  is  even  furnished  b/ the  ejidence 
.  -  ;        >n  *•»"  ca-'e-     Sanderson,  in  the  days  of  JIarris'tf  predecessor,  hwi  been  more  or 

less  employed  as  a  broker  to  buy  exchange  for  the  Bank.  The  seflers  of  coui^e 
would  not  part  with  their  exchange  on  his  mere  personal  credit.  And  so,  if  his 
account  stood  low,  the  manager  (informed  (^  the  circumstance)  would  initial 

hii  cheque  by  way  of  authority  to  the  Ledger.keeper  to  make  the  necessary  entry 
"nd  add  his  own  initials,  as  for  the  teller's  guidance.  Whether  "any  such 
cheques  in  those  days  ever  wenfinto  third  hands  before  reaching  the  Ledger- 
keeptr  does  not  appear;  but  it  is  natdyal  to  Suppose  they  may.  Sandcraon'a 
"m      ^  employment  as  a  broker  for  bank  transactions  went  on  under  Harris,  Ja  under 

his  predecessor,  and  the  way  was  thus  smoothed  most  dangerously  for»^)egradual 
establishment  of  a  system  of  overdrafts,   set  right  and  recurring  from  time  to 
,•  time  in  his  behalf.    "  » 

This  state  of  things  asregardejJ  Sanderson's  account  had  lasted  ao  long  ia  to 
have  become  inveterate,  and  the  default  had  assumed'  alarming  proportions; 
when  the  Head  Office,  hearing  something  of  it,  sent  Mr.  Christian,  their 'In' 
spectbr  (and  who  had  not  inspected  the  Quebec  Branch  for  some  eighteen  months 
previous)  to  enquire  into  the  matter.    His  arrival  on  the  afternoon  of  thel4th 

of  September  (these  disputed  acceptances  purporting  to  be  of  the  13th  and  14th) 
N       brought  things  to  a  crisis,  and  has  resulted  in  this  litigation. 

/ .  Meantime,  the  City  Bank,  without  maintaining  a  Branch  at  Qaebec.  had  long 

employed  WcGiemtneirnagentti&aeytoyromdte'cii^ 
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had-«>  acorDd.tcd  h.m  m  that  Capacity  to  tbo  Banquo  NatioL^o  have  ia- Tho  cty  b«^ 
duccd  that.„8t.  ufon  to  become  their  n.ain.ally  and  (in  fact)  bankin.  hou^    1& 
.n  respeet  of  tho.r  operation,  at  Quoboo.-which  took  a  wide  r  ngeandlnvoTvri     ""-^^' 
.  largo  amounts.     MeGie  (being  also  agent  for  «o.no  other  parti  J,  thouTonl       ■ 

^  ^  e.  Apijt,"  and..n  tha^  name  kppt  a  Deposit  accoudt  witrthTBanqae  Na^ 

ofthoC.tyBank,and-att.mc3and£oalc83extont-8omcotherabe8ides   Ami 

e  had  unfbj^no^,,  ,,„„„  -j„eo  the  habit  of  leaving  the  condT^^'i^ 

business  as  C.ty  Bank  agent  and  otherwise  to  Ahem,  his  clerk,  whose  doinl  t 

^n..^t  to  have  c^^lled  or  watched  in  the  least    and  wlil*^^ 'Sit 

"^R^li^''^    !?""'  ^"^'•^  '''^°^'"'  '"  ^''•"'')  «b->»%  »t  pleasure 

JJelwoen  &anderson,^hus  in  undue  relation  with  Harris,  whowas  less  watched  "      ^ 

than  U  mjght  havcKbeen  by  th6  Bank  of  Montreal,  his  principal  -and  Ahem 
thus  dmluly  trusted^y  MeOie.  who  dgain  was  unwatch'ei  by  tie  C  ty  B^nfc 
.  l.*p„ne.pal,-^^^^^^  th^two    IntrlLg       ' 

..  to  set  Sanderson's  account  right   periodically,  so  as  (with  Harris'  \JTZa 
ce.vetb.HoadofficeoftheBankofMonJaUy  Ja:     ffXge^^^^^^^^^^^^^         '    . 

TtLtr  p^f '  '^  """"^  '"  ""''  ^'^'  "^^^  -^-^^  cntr,Thereo?made  '    • 

tothodebUofSanderson:saccount,^agai„sMheq„esofMeGiesurrep^^^^^^^^^  - 

(Ahern  s)  command      These  ktter  being  deposited  to  the  credit  of  SandeLn-^ 
account  some  little  time  befof  the  former  found  their  wav  t6  it  tZTT^^ 
Banque  Nationale.  the  reports  inade  in  the  interval  said  alllllf 
the  confederates  the  time  by  wLh  they  doubt  J  ong  h3^^^^^^^^^^ 
"  «vent«any  bring  things  round  into  i  1  position  for  therall.  '  ""''  . 

Th.s  Sunderson-Ahern  allian;^a8  of  course  wdl  known  to  Harris,  in  sS  far 
at  least  as  regarded  .ts  bearing  on  Sanderson's  account.     By  McGie  iV  "ems  to  "^        ' 

have  been  unsuspected.    And  it  is  hardly  necessary  to  sav  thnTthl  !!?  ' 

shows  that  th.  Bank  of  Montreal  had  no  slpicionof^nytS^^^ 
aatheysent  Christian  down.-and   thjt  the  City  Bank  had  noTe  unt     £ 
Christian's  mission  had  done  its  work.  •>''  "aa  none  until  after 

Arriving  late  in  the  day,  unexpected,  and  it  once  dancine  at  Son^»«^  »  ' 
c^nt  in  the  Individual  Ledger,  Christian  S.W  Uat  itlr^^^^^^^ 

omdrawn  to  an  amount  of  $33,365.05 ;  but,  as  he  says,  from  the  fact  K^ 
mnsactions  of  the  day  might  not  all  have  found  their'^ayin^o^^^^^^^^^^  ' 

,  altogether  certain  as  to  the  real  state  of  the  account     Presumablv   L    i 
ni^t  hav.,ed  him  to  in'for  much  more  as  to  past  LIXnT^  ^^'^^^^  .      • 

nothing,  and  postponed  examination  to  the  next  day         '  ^"t  He  said  ,  ., 

After  bank  hours,  between  four  and  six,  at  Sanderson's  ke,  Sanderson  fwith  >    - 

a  l,rk  of  hyamed  Robertson.)  and  Ahern  ana.flarris,  met;  and  th^^^^  ' 


,   ! 


»n3tMUii-^h«i^-iuiiuiHl«d-Gity~Bank^flfeetff  (tw5~ 

that  trttn]  amnnnf    i^l.:.!.    TT '^  •       <         nw.       .'  ^ 


Cheques  and  a  draft)  for  tl^t  total  amount,  which  Harris  U  WheZr 
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Th«  Ctty  Bnk  the  Other  three  olieques  here  io  question  (or  aome  of  them)  were  drawn  or 

"moSSSnU**'   '"'*'"'•*<*  ^^  ^''^  9*™«  *'•"«  *"•*  P'ttoo.  va&J  *dmit  of  a  shade  of  doubt ;  as  the 
witnesses  are  not  all  of  them  olcihr  in  their  recollections.     Presumubly,  however 
'''     they  had  Jbeen  drawn  and  initialled  previously ;  that  of.  the  13th  during  that 
day,  and  the  two  of  the  Uthj^early  inlh^  And,  presumably,  they  Were 

__  tiiitisncffal  the  office  of  the  Bunk  of  MonVoal  and  in  "bank  hours.     What  ia 

certain  is,  that  (whenever  and  wherever  initialled)  Harris  receivdd  for  each,  then 
and  there,  the  like  amount  of  cash-security  furnished  ,by  jAhcrn.  For  the 
$&5,000  of  initialled  cheques,  ho  took,  at  the  time  or  times  whonjic  initialled 
ihora,  the  full  (95,000  of  such  funds.  IIis  iniUulhng  was  mniint  «nd  uBderstAjd 
to  bo  a  bank  acceptance,  in  consideration  of  the  funds ;  and  tlie  funds  would 
iiot  otherwise  have  been  given. 

'    ^      '  Looking  next  morning  at  SuuJorsou's  account  in  the,  individual  ledger,  Chris- 

tian found  it.altered  in  Harris' handwriting,  by  a  credit  of  ihis  f  43,000,  con- 
sisting of  the  funds  thus  obtained  for  such  last  acceptance,  from  Ahem,  and  by 

certain  other  entries  and  some  erasures;  and  ho  jnmicdiately  suspended  liurris   ' 
and  took  charge  of  the 'Branch  himself;  though 'without  at  once  announcing  the 
fact  to  the  public.    Next  *iy  Harris,  with  Ahern's  aid,  absconded.      And  sootf 
after,  Ahern  abticonded  also.  ' 

During  the  same  day,  the  15th,  A'hern  tflFocted  with  Christian  (who  was  then 
ignorant  of  the  antecedent  circumstances  of  the'affair)  an  exchange  of  the  three 
securities  making  up  the  f  43,000,  for  another  of  a  different  form.  And  it  is 
distinctly  in  evidence,  that  the  whole  $43,000  wag  paid  to  the  Bank^of  Mon- 
treal;  $24,500  directly  by  the  City  Bank,  $18,500  by  the  Banque  Nat^onale  as 
on  City  Bank  account.  > 

The  $52,000  of  othei:  securities  taken  by  Harris  for  the  three  other  acctept-    ' 
anccs,  seem  also  to  have  been  carried  in  the  individual  ledger  to  Sanderson's 
credit,  and  to  have  been  ruiiliscd/^t' the  cost  (director  presumably  eventual)  of 
■  the  City  Bank.     But  even  if  thbrcr'be  doubt  as  to  this,  it  is  at  l»ast  certain  that 
Harris  banded  them  to  Christian  for  the  Bank  of  Alontreal,  and  that  the  Bank 
of  Montreal  have  taken  them,  and  ever  since  dealt  with  them  as  their  own. . 
The  four  accept^ces  were,  of  course,  none  of  them  debite\i  to  Sanderson,  in 
_f*  the  individual  ledger,  as  they  should  have  been. 

Under  these  circumstances  the  Bank  of  Montreal  contend  that  the  act  of  their 
manager,  Harris,  in  assuming  thus  to  acpept  these  cheques  was  so  manifestly  in 
excess  of  his  powers  and  ^fraudulent,  that  they  are  Entitled  to  repudiate  it. 

That  it  wasirrcjgular  in  the  highest  degrpe,  and  even  fraudulent,  is  certain. 
W^iether  or  not  it  was  so  in  excess  <jf  Harris'  powers  as. to  import  (prima  facie, 
«  that  is  HMiay,  independently  of  the  point  of  their  having  or  not  having  ratified 
it)  their  right  to  invoke  its  nullity,  as  against  a  holder  in  good  faith, — ^nd, 
according  io  the  evidence,  the  two  Banks  themsefves  ate  here,  the  one  in  just  as  ' 
good  faith  as  the  other,  in  respect  of  these  transaotious,— is  a  question  that  may 
t)e  open  to  more  of  argument.  Pleading,  evidence,,  argument  and  authority  are 
all  brought  into  abundant  requisition,  in  reference  to  it,  by  both  parties.  Bat 
it  is  not  the  question  that  really  here  presents  itself,  and  upon  which 'dns  part  ofr 
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Utterly  vrofiR  m  Hiirrln'  act  woa.  it  wia  not  tho  unilateral  eontrnot  of  allow-  "«  C(tr'B«k 
.noe  pf«n  overdraft,  in   viol.,. Ion  of  bank  rule  and  to  tho  obviou.  direct  preju-    Th.  it.k'^'.ii 

diccof.l.obnnk.     Tho  overdraft  existed  ;  wa«  .  fi„d  fact;  wnanwdo  neither     

worm  nor  bcttoJ^     Eiicb  of  ri.e«e«oooptanoeii^K^^^^    part  of  a  bilateral  contract, 
Inch  ho  got  for  hin  Bank  funds  supposed  pood  (and  which  seem  liere  to 


)lnntr«iUj 


nndcr 


have  so  proved),  ,in  full  c<|uivalont  for  the  new  draft  allowed.  Kcepin,^  thcM 
funds  OS  thbirs  under  »uoh  conlruot,  the  Bank  accept  each  such  oontraot-^bur"- 
thcns  and  ndvantagca  togcfhor;  have  made  his  whole  act  ihoim;  oaD««»i  esoapo 
from  that  part  only  of  it  which  they  do  not  Ifke,  as  not  theirs. 

As  this  case  stands,  ther«rorc,^twecn  tho  Citjf  Bunk  and  Bank  of  Montreal, 
I  have  no  olioice^but  to  hold  thefl|«  Tgur  acceptanooa  as  valid.      . 

Are  they  then  shewn  '  to  have  so  passed  t«  (ho  City  B  ink  and  Banque 
-  Nationale,-  aa.to  warfftnt  the  former  in  suing  qd  them  in  manner  *nd'  form  u 
they  hero  do? 

The  declaration  mgarantie  says  Sanderson  delivered  them  to  tho  City  Bank 
for  value,  and  tho  CiiyBiink  deli ycrcd  them  to  the  Banque  Nationajo,  who  now 
hold  them.  Tho  fact,  as  tho  Bank  of  Montrdiil  contend,  is,  Uiat  Sanderson 
dclivcicd  them  to  Ahem,  who,  without  Mc6ie>  |)cr8otaal  knowledge  though  in 
MoGio's  nan)e,  delivered  them  to  the  Banque  Nationale,  to  the  credit  of  McQie's 
account  there  kept,— the  whole  without  ony  direct  participation  or  knowledge  of 
the  City  Bunk  as  to  tho  transaction. 

It  must  be  borne  in  mind,  however;  that  the  Banlj  of  Monttfal  meet  the 
above  averment  of  tho  declaration  only  by  a  general  issue;  and  Hiat  by  their 
special  pleading,  so  fur  from  distinguisliiag  between  the  City  Bank  and  McGie 
and  Ahcrn,  as  acting  8cp.ira|g(jr  in  these  transaotmns,  they  make  out  both  MoGio 
and  Ahem  to  bo  servants  and  agents  of  the  City  Bank,  and  their  acts  (to  the 
extent  Qven  of  complicity  in  fraudulent  intent)  the  acts  of  the  City  Bank.  So 
jJleading,  can  they  be  suffered  now  to  advance  precisely  the  opposite  pretension, 
unwarranted  us  it  is  by  any  othrr  pleading  on  their  part  ?  .      . 

But  aside  from  this,  taking  the  facts  as  thus  stated  to  be  proveable  and 
proved  under  the  issue  as  they  stj^n^,  the  verjf  Uwhnical-conclusion  sought  to  be 
drawn  does  not  follow.' 

M«Gie  alone  wa«  the  ogent  of  the  City  Bank  ;  that  is  tasay,  ho  had  no  right 
to  delegate  any  fubction  of  his,  os  such  agent,  to  Ahcrn,  bould  not  and  did  not 
hy  any  act  of  hit  make  Ahem  their  agei^t.  But  'he  could  and  did,  by  his  bjind 
eonfidenoein  giving  Ahcrn  full  mastery  of  his  signed  blank  cheques  and  of  his 
business  otherwise,  makeAj^rn  his  own  agent,  )ind  with  the  lai^jest  powers. 
Ahcrn'a  octs-^unlesrf^  as  to  pcrsonol  imputation  of  wbalever  may  have  been 
Ahern'a  own  fraud  of  purpose—were  his;  at  oil  events  were  his,  lUTe  in  w  far 
08  ho  may  availably  and  expressly  disclaim  them  and  get  rid  of  thein. 

The  City  Bank  cannot  be  forced  to  recognise  them  as  acts  of  t))eir>^<^; 
but  of  oouwe  can  do  so  if  they  pleaset  <in  tliis  case  tliey  have  done  so  aa  they 
have  the  right;  and  the  Bunk  of  MoiAreal  w  here  in  no  poeition  entiUinu  them 
to  object.  Whether  McGie's  quality  a\  agent  of  the  City  Bank  (or  eviyi  Ahern'» 
for  that  matter)  as  to  any  jwrticnlar  step  in  the-m  transactions  wsttlt*  la  point 
'^  teghrironr-ttani-pnmeiiilyibiended  auiboriiaUon,    or  fronT  fliT5Jr  lalW" 
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■doption  of  wh»t  I.C  hail  done,  ii  here  iinmnteriHl.     Tlioy  have  here  cullod-whut 
h^n  been  done  in  the  mattor  of  tho  taking  of  the«»  acooptnnoe,  fmm  Sundormn. 
and  the  delivery   ofthoin.o   tho  B.mquo  N«tion«ie,  their  act ;  and  thi.,  unde; 
olrcumMtancos  which,   according  to   the  ploadii.ga  and  proof  here  in   q„o,.i„„ 
warranted  their  80  doing.  M""""". 

^  I  am  HHtisficd  accordingly  that  the  judgment  under  review  i,  right,  and  ought 
to  bo  confirmed.  ,  o    »         v  (>,•» 

Jlonn  d-  S„.M,  for  plaintiff  .„  gar.  '^"'^«'"""  '^  ^^  ^^  '"'^"''^^ 

.  Okilt  Stuart,  Q.  a,  Counsel.  „  , 

J^oft,  Irvine  d- l\mhfrton,  for  dcrmd»at  en  qnr  ^     '     . 

(8.  u.^  ^     ■ 


•i 


COUR  DB  CIRCUIT,  1873. 

MONTREAL,  11  UAI  1873.' 

Coram  BsAUDRr,  J. 

No.  1531. 

Cahin  et  al.  vs.  Bertrand. 


i 


a«o»  =-'»•  Q»;""Jj™*'H«e«r  »on  .^.dant  .n  1.  province  de  Quebec,  e.t  to„„  a^foarn.r  .u  d.*„. 

/  ao^gue  I.UI.  par   Jul  de  m  ftiire,  it  Mtlotolbta  .a  d«f«ndeur.  de  rfem.nder  au  movon 

/  que  lelle.  cu.lon  el  procuration.  ,ioi,t  m  fournle.  au  d&,ir  do  la  loL  (0  • 

;  /      Lo8  domnndcurs  en  cette  cauHe  rdsidenl  oq  lu  provineo  d,'Ontario.     Lo  d<9en. 
/  dcur  prdlcnd,.nt  avoir  d'oxccllonts  moyens  do  d<5fen«e  4  I'encontre de  leur  action 
produit  unc   ,.r.v:,,/,-o„  rf,7„/,aV,  par  h.quclle  il  demnndo  1»  8Uspen«on  des  pro-' 
ci5d^.,jusqua  cc  queles  dem„ndcur«  lui  nient  fourni  bonne eJvalable  caution 
pour  808  frais,  ain«  que  la  procuration  a  hiquiJlo  il  \  droit  en  pareil  can 

Aussitfit  apris  la  production  de  la  dite  exception,  ie8  demandeurs  8'empressent 
,  ,:"'"■  ':  «»»t'«»"«>"ent  et  h  procuration  demandds,  mais  refasent  de  payer 
l«8  frais  de  I'cxception  ;  de  1h  la  prdsente  contestation. 

La  rdponse  dcs  demnndeur^  k  cette  exception  est  qu'clle  est  mal  fond*,  en  loi 
€t  doit  etre  d^bout^e  pour  lea  misons  suivantes :  < 

V   f  uT  *•""  ''^  ^^''«"dcur  no  pouvait,  par  tclh,  exception  domandcr  absi  qu'il 
1  a  talt,  la  Buspeneion  dcs  proc^dds  en  cette  cAuso.  / 

"Tarcequele  seul  proc<5d6  au  nioyen  duque!  il  pouvait  obtenir  ee  qu'il 
demande  par  la  d.te  exception,  <5tait  une  motion  pour  cautionnoment  de  diJpen, 
«inoxi^mt exception  dilatoire."  u*  uo  aepens, 

^  P.E  Cdbiam  :-Le8  demandcurs  se  sent  8;>umiB  aux  exigences  de  rexception 
dilatoireen  question  ;  ,U  out  fourni  la  procuntion  et  lo  cautionnoment  miui. 
par  cette  exception ;  lour  oontestatloD  me  paratt  mal  f.ndde 
JPourcequi  est  du  proc6d«.  employ^  par  le  defendeur,   il  est  pnrfaitement 
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fixulior  «t  lo  Mul  dont ^^o  do  Procdduro  fu«.«^ mention.     La  Cour  tic  pr<$- 
tend  pa«  quo  la  voie  ddVia  motion  .oit  intcrdito,  m«i,  l%|xocption  dilatoiroe«t 

dtant  bion  fonddo  est 


oortaincmcnt  pormiro  oCpateili!  cus,  ct  oollo  du  ddfo 
maintcnuo  uvoo  d($pcni.  «&    r. 


nor  •<  til 

fi. 

aiatblM 


Mi , 

Lorangerd;  Lurang«ii';p\^T  Ics  demnnddura. 
fy Amour  (t-Iiertrand,  py^"  lo  ddlcndour.  . 
<J.  a.  D.)  ?*!.      „"• 


Rzocption  dilotoiro  maintcnuo. 


OdUK  SUPEltlEURE,  lg73. 


.  »'     ^   MONTRKAL,  31  MARS  1873 
Coram  Mackay,  J. 

Hoi,373.  t 


Jo' 


*  ^»y  et  al.  vs.  Gauthier. 

X"^°«^nlT  ''^T  '"l.-^''  "•  "'""  '""  "'*"^' """  '«»' A«<*,  ••II  apperj  qu«  d.  «onMi.t« 

*  pdur  «tre  plaid«e  Ion  de  I'aud^lon  au  in6rUe?  '  - 

^;^«.1*r.M*^*!;.'": J"""  """'"*  P'<"'«W«'">«>tkI'M«Mtloa«n.loaBLrlfa.. 

in«rir« «t  pi. dor  la dif  dAfewe  an  droir,  ot naralent  pa.  |o droit  da  U  tt^rr^oui 

-  q»'llnerut*Upos«quelondel'ar«umoiitflnaloaum4rlto.  «"• '«»«wr  »qnr 

Le  d^fondcur  avuit  produit  ovcc  scs'plaidoyoraau  mArite,  unc  d<SronM  nu  fon^ 
«n  droit,  A  I'eocontre  de  I'uotion  dos  dcmandeurs,  laquolle  fat  rfservio  par  les  par- 
tics,  pour  n'fitro  plaiddo  quo.lors  de  I'aadition  finalo  au  mdrito. 

Lors  de  cetto  attrition,  THon.  Ju-o  si.S^'eant,  fit  romarquor  quo  la  coutume 
de  rdservor  ninsi  lc«  defenses  en  droit,  lui  paraissait  irrdguHArt  et  illdgale  lea 
parties  devaient  au  contraire  plaider  cea  d<Sfonse8  et  oCtonir  jugemont  sur  iJcllcs 
avant  qoj  d'insciro  au  mirito.  II  Aprima  I'opinion  que  I'insoription  au  m^rite 
pouvait  ^ro  tayto  ct  la  cause  insorito  pour  «tro  plaid^  sur  la  d^Pense  en  droft 
mais  consentit  cepcndonf,  k  entendre  lea  parties  sans  reserves  et  k  lean  risqucs 
«t  p<5rii8.;  ee  A-Xjuoi  olle  so  soumirent,  en  invoquant  toutefois  rusage  constant  de 
proc£Jer,ainsi  qu'elle  I'uvait  fuit.  ' 

L'action  dcs  dcni^ndours  dtant  bico  fonddo  fut  miintenuc,  e*t  voici  le  motive 
dii  jiigement  :■—  ',  . 

"  The  Court  having  heard  the  parties  by  their  Counilel,  as  well  upon  the 
<l^en$e  en  droit  pleaded  by  defendant  as  on  the  merits  of  the  oauw,  examined 
the  proceedings,  proof  of  record  and  evidence  adduced,  and  maturely  deliberated  • 
Both  dismiss  the  said  dif,^  en  droit,  hut  wijhout  costs;  inasmuch  as 
the  parties  ought  to  have  proceeded  to  argument  upon  it  eaVly,  and  had  not  right 
to  reserve  it  for  hearing  till  the  final  argument  on  the  merits.  Considering  that 
plamtirs  allcgaUoDB  are  proved,  doth  oondema  the  dcfondant  to  pay"  &o.,  9x. 

"^  Wfenpe  on  droit  rejetde  mais  mm  fi'aii. 

ZT'.iMour  <e  Aertratifi',  pour  Ics  domandeursi     ' 
O.  Mireault,  pour  le  difendear. 

(J.a.  p.)  .  '  -r—       ■'     ''' 
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COUK  DB  omCOlT,  1878. 
COUR  DK  CrnoCJIT,  1873. 

MONTnjAL,  13  MAI  1873. 
Coram  lilAUURY,  J. 


/  No.  263a. 

% 

Broiuau  vi.  Alvt» ;  ft  David,  mi.  en  onuw. 

,  *'•/'*''"  •""••••••Ion  MulAirBlldiniirf.iu  11       i. 

L'«ction  en  octto  oaura  cut  uno  Bni.io-piffcrio  pnr  intlt  <I«  ...ri«  -.  i    axc    . 

I.  ..oct  do  I.  <l«r6,,dcroM,  «,„,c„,ii  j„^  „„,.,.''.     °°7''*- 

(.Vr  «M,»aUo,i  cl  proc&lo,  1  j„„m,n.  .„,  T.  Ju  '       .  ''^'"  ''• 

r«e^.W  i  fa  /iL,      "'"»«""?'»"'  ""iblublo  miuSto,  „„,  ^^Hr  i 


^Ao««/,  Ratn^viUe  *fe  W„/rrt,  pour  le  dem.„door. 
(J.  a.©.)/  nf       jv^ 


RcqaAte  ndmise. 
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COUK  m  BANcf  DE  LA  HEINE,  1870. 
Ew  J^rtai. 

QUKOEU,  18  JUIN  IR70. 

Coram  Ca«ok,  DaulmoNn,  BADOLir,  Monk,  J.A,  et  LotANOifc,  J.,  ad  hoa. 

Ho.  31 
•  DAMB  OLAliCB  DUVAL, 


NUKL  HKBBRT  «|  «/.„ 


ArrnAani 


iBTiMia. 


JM«:-Q«M  l*br«r  iofroMUUm  nl«l«  pour  prohlb«r  t'«ieeutlon  4u  Jumncnt  iIm  Jua.  •  do  U 
p.l«.r«.d..  «n  wtu  da  Oh.p.  9,  dM  8.  H..  ImpoMnt  u.^  .n.,pd#4.  WOpvur  .voir  veuiu  del* 
bolMon  tn^rmnu  MM  ll««>iM. 

Void  I'eipo^  de  U  oouto  par  Tappolarftb :  . 

Alph<  Lnrooho,  oultivateur,  do  U  paroiHiio  do  St.  Norbort  d'Arthnbiskn,  avait 
flit  cxtraire  A  8a  pouliche,  ditnii  lo  moia  de  lepiemhre  ou  nouembre  1867.  uno 
ezoroiiipanoo  do  ohuir,  TulKuirumont  appol^q  «'  lea  orapuda."     Lo  oliirurjiion-     ; 
v^l^rinarre  lui  avait  reooiiimarid^  delavor-jjoUo  plaie  av«o  du  vitriol  di^aoun  duna    . 
I'aloohol ;  Don-aealemont  pour  jiu^rir  la  pfaie,  niaia  pour  eiupAoher  lu  gan -rdiio  do 
,  «rjr  ibrmor.     Luroclio  a'adreiia  au  niagaain  do  I'uppolanto  pour  avoir  du  wJiiaky, 
<fln  do  ririredissoudre^aou  vitflol ;  apr^  avoir  oxpliqa<6  qu'il  no  vouluiloo  wliinky 
quo  oomme  reniAdo,  qui  devajt  auuver  ia  vie  iaon  ikniinal,  la  porwnne  qui  a« 
trouvait  pr&Ksnte,  conaentit  4  luien  laiaaoruvoir  aur  la  proyiaion  do  lu  faMiille, 
naia  &  la  condition  que  lo  whisky,  serait  mia  jiur  |e  yitriol,  avupt  do  lui  livrer'.     - 
Laroche  pr^Mnto  alora  une  Bole  dajpa  laqueile  <$tait  dijA  lo  vitriol;  lo  whisky  fut    ^ 
iotroduil  danala  fiole,  ot  lo  vitriol  auasitdt  dilHoijIa,  fut  rem ja  A  Luroohe ^ifi  puyi 
«mq  4  aiz  Boua  pour  oe  troublei  f     >  hj  /. 

Pour  «e  fait,  rappclijnte  fut  pourauivie  par  I&ferceptcftirda  Rev'enu  de'i'tnt^ 
rfour  pour  le  Diatrict  d'Arthabwka,  Th<$ophilo  V6t6,  douyer,  aur  rinforiiiutio* 
«t  J«lation  de  Metaire  Roy,  i*r«tr«  et  Curtf  de  Ja  paroiaae  de  St.  Norbort  d' Ar- 
thab  .ska,  et  fut  condaum^o,  le  9  mara  1869,  it  payer  une  amende  deu  fW)-  dont 
aim  part  devuit  profitor  au  ddlateur.  Cette  pburauite  fuf  faite  en  veft'u'du  chiip. 
6  dca  Statuta  Rofondua  fi.C,  quand  oet  aote  n'avait  plua  force  de  loi,  dun»  la  / 

paroiaae  de  St.  Norbcrt  d'Artliabaaka,  pojur  la  poursuite  d'infr«otion  aui'toiTHil  ■ 
Revonu,  poiaqu'il  ^tiuit  remplncd  par  I'aote  de  tenipiranoo  de  1864,  on,  verCu  d'un 
riglenientdu  Conieil  Munioipal  local,  4  compter  da  ler  inui  IQeT'au  30  avril 
'1968;-,;         ■  :   .-  .  ;  ';''■ 

Loraque  le  curd  efit  oonnaisminois  de  I'affaire  en  queatloh,'  11  i^^ioit  (§ooald  an- 
del4  de  iroia  moia,  o'eat  pour  cela  qn'il  a  poarsuiTi,  en  verta  da  chap.  6,  pour  ne 
paa  pcrdre  aa  part  d'amende,  comme  dtflateur ;  lea  quatte  aotrea  pourauitea,  qui 
wnt  prodnites  aa  doaaier,-  le  22  aeptembre  1868,  par  rappelante,  oomme  aea  eihi- 
bita  Nob.  1,  2,  3  e(  4,  oot  toateaquatre  Hi  faitea  le  m0me  joar,  18  mara  1868, 
en  Tcrta  de  I'acte  de  t^mptfranoe  de  1864,  et  ant  M,  toates  lea  quatro,  rappor. 
tfes  devant  lea  memea jusea  de  la  PaU.  Je  28  mara  1868.    Or  ceaqnatm  pour. 


'  "  1 


,-* 


'Hi 


'I 
i 


801(08,  pat  laaeot.  H^de  Facte  d^,  t«mp^ranbe,  deyaient  fltie  i^unles  enaemble, 
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^^»  »>"  BAN(;V^  Uii^RElSiE,  I9]i0, 


i»i 


|)i! 


•  100.  n..i.  Mr.  I«  ourrf  •»  .  f.U  olTJ      **V  "*  **•"""  P""  ""'•'•^ 

promotlro  le  np.  public  ot  l«  TnUd     .         P""'''"""""  'I"'  t*'"d«nt  A  ooo,- 
Or  coito  pr....duo  p.Lo    ;  L^^L^r^r^"'^  »»'  f  «•  K  ««  -«  1808. 


"dol'appolaniof  jnjabiffdwn 


t«lor,  ooniro  Philippo  NapoMon  Fao-ud,  rv.u.  uo  ,  appoJanlof  d..  -  „  Kir. 
Do,n.  pour  cDaulto  lo  remplaocr  p-roclui  do  L.  <L«  E  u      ^     '"'^'**"" 

produit  par  lo  vor:;::i:z:i ^'^^^^^^^^       •7''-'«--' . 
o„'coov?c ;o7;g:  "'x  -V":"" r '". '^'°"^'^-' •'" «■'-- = p-"/ 

«i«n&  wrT  CAu^  I  '  "'.'""«"•"' J«  '»  pl"into  ni  la  oopio  do  «oDt 

iCrFoL't;  Lz:^^^^       j^.j-^t  o.,.,n  p^arwiiir: 

A  ctUo  -oo.mation.  "P*^'""*"  "  ^'"'^  P" »«"»«  do  r^pondro   ' 

Co  .„;  do,  brer!  d.  p'^w,::  r^.^c'ri^^xti"  '^f  Tt!-' 

n'a-t-il  p„«  dit  qTlu  ptin  o  nuTfrL  f  5'  T'  "'""'"  P*^  '•"''  ^«»"1«» 
-."^e  par  lui  ?'  Si  out  J  irjt^^^^^^^  P^'""''  'r  "*"'  '''''  """'• 
•«  22  ...ai  1868.  et  los  plail  „  "  ^  ^2™",  -^  fTl  "''''•*  ^''-  ^'  P^'^"'*  * 
U3.nb«,  1868,  le  faux  ct  bor,  do  do«  M  V'(^,I  ^  "'^  "''''T  '*  '^  "P* 
document ;  i|  „,ah  quo  PaCo  do  temp^rant  do"  1^4  1[  T'  T"'"  "'«""  ~ 
.po«..Uito  desalt  *trefaitoe„  fennT^:Zf^\]TntZr'^^^^^  ''""  ~*** 

coqu'eIIofutfaite„vcr.ud«ch.p.6doHStau;RB  V^       r  * 

^ocniur*  par  mb  sup^rioum  m.i.  I«  r    °  .  *"'"^  ^  «•  C-»  dans  la  orainte  d'*tr« 

ir-  oond«!:::L^';^:^^«:^;- f-^  ^» '«  POur.ulte  eOt  lieu.  .„iw. 
,     ■  '^        """^     ^'PyaTaitdun«pa.n^Tffiitrtiinr<lron 


,.-  ■•■fi?w*pp»-»  ■ 


Mmvn  im  hanc  dk-  la  hkink,  im 
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A»  J  timl  M  Mai  inoym  <tnit  rattttnt  pour  obUnir  U  pmhihUim.  o««i.  o.  d««» 

2«  nioyon.  J/oole  do  u-n.^rnnce  do  IMH  .h'-eriti,  par  1.  1  lo  moI.  quo  "  nul|«  «.  ll.lfik.1*.. 
ptraonno  no  nen  paMibto  en  r.i>»n  do  c«  .|u'«Ho  ..adri.  pa.  do  lioonoo  do  o.)t(« 
"  doMriptfon  h  I'amcndo  do  |50.  l„.po.-<,  pnr  la  22.  m^i.  da  chap.  0  do*  HtaluU 
"  It-f.  du  B.  (;."     Cet.o  toi  <ilnit  doHo  uno  protootlon  ot  uno  m.u»cK«rdo  oo-tro 
lapounuite  intonl^on  Tortu  du-bh.p.  6      Or  p«.urquot^4..pp<,|„„to  «,  .prail' 
olio  oooup<!o  do  ootto  po.ir.uilo  i).,i  n'^tail  plu.  r.itofQ  rortu  d'un  .tntat  qui 
Mnll  foroo  do  |..i  ?    L,  Cour  S..p<5riouro  dU  quo  l«ppol.nto  .urait  dfi  eo.np«r«l. 
tro  dovant  lo.  Ju.(o.  do  Puii,  ot  pUidor  I'uoto  do  tonipdrunoo  do  I8(U   mi.  on 
foroo  do  loi  p  .r  lo  rA^loinont  du  Conioil  Munioipil :  <(r«.i«o  d»otrino  ■  vo'ili  qu'|| 
Jbufpl  „dor,  .,«'uno  loi  nar  l„quollo  oKt  .ppuydo  uno  poumuito,  n'u  p>a.  force  do 
loi :  nioiH,  n'oMoopa*  au  pournuifant  h  lo  Mvoir  ?  A»«nt  di.  pounuivro,  n'<$toit-il 
p«.obligddo«'uwaror.i  la  lot  o.i.tolt  ?  Lo  poroopteur  du  Rovcnu  oo„nr,i«.it  ~ 

lonKtoni,«  •vunt  I'inititution  do  ootto  poumuito,  l'oii.tonoo  do  ao  rt^glo.nont,  dont 
il  ovult  ou  uno  oopio  on  b  m-.o  ot  duo  forn.o.     Lo*  Ju«*i  do  \^  P«i«  lo  .f,v«ieni  ^ 
touH  do  nifl.no  ;  innU  o'dtait,  oomm ,  noui  lo  dtSmontrpron^  plu^  Ifkrd,  u>i  complol^ 
oontro  Tuppolunto,  pour  la  flJtrir  dan.  Topiniou  publiqv,  oi  la  ruinor  dun.  .o.  . 
bwn..     Si  uno  porm)ano  *t«lt  |K)un,uivip  et  0Ondanin«Jo,  par  d^fuut,  en  Tortu  du 
ofcap.  fl,  pour  n»«lr  vondu  <!..«  lMiiH«on«  .pirituou^oa  ,lrpui»  aud.li  ^enxHoU 
*m  aufcUcftm;  d'uprfi.  kdJoinion  do  la  C3..ur  Sup^Jri^uro,  octto  con-lnmnaJion' 
Mrai.  irr<?vooablomont  prononoio ;  la pomonno^Oondnnndo no  pourrait  plu. ...  f^jro 
rolovor  do  CO j.iKomont  inique  ot  jjld^al.     Lovbrofn do  pr<Jro-.uiTo  n.  wnt-il.  ps« 
pour  rcn.«Jdicr4toutc«oo>iQrrourHotprol<S;<or  Ic  cif.yon.  conlro  fouJoscc.  inju«- 
tiodM?  Id  nouH  avon.  lo  HpooJacio  d'uno  doublo  eond,u.i..alion,  on  vortu  do  deux  '>i 

Btatut.  qui  no  ropousscnt,  «o  rdpudionl  ot  qui  no  puvent  ezi.tor  d;in.  lo  mfl.no  i  '  -^  M 
tom^.  L'appolanto  .nvait  qu'on  vortu  do  I'llft  do  t«mpdranoc  do  18«4,  la  pr<J.  <  -'  J 
tohduo  offense  dtait,  au  pin  u|lcr,  pre«orite  ot  iiinit^o ;  pourquoi  .'.woupor  alor. 
do  cotto  poursuito  ?  R<J«un.6  :  L'ox4.Htioo  do  ootto  condnninaiion  d.svait  done 
<tro  prolubeo:  parooqu'ollo  avail  dt4  faitc  on  vortu  du  oliop.  6j  qui^i'avait  plu« 
foroo  do  loi,  ot  paroo  quo  I'off.nBe  priten^ue  et..it  li.njtdi,,  prosorito  ot  inise  au 
n<Jant  par  Facto  do  toni|M5ranco  ,ha  \%U.  Ce  luojon  <Jtait  oncore  &  lui  muI  auf^ 
fiMiint  pour  obtonir  la  prohibitian, 

3o  rooycn.  Lo  chap.  103  do-<  Htatuts  Refohdu.  du  Canada,  qui  eat  lo  Code 
do  Proc<5duro  do.  mngirtrat.,,  exijf,,,  ^eot.  24,  quo  la  d«5nonci«tion  loU  fait  tou, 
xerment ;  die  ^'ct  p^n  mouio  m«..d.,,  dan.  Tinntiiooo  aotuollo.  A  part  o.Uto  nul- 
lity absolHc,  la  prouvo  fuito  dbvant  lo.  Juge.  do  PuU  dtait  innuffiaanto  pour  eon- 
diinincr  Tappdanto.  ^.,,, 

-  II  fallait  f..irc  prouver  par  lo  l^inoin  pour  quelle  fin  il  avait  aofictd  ee  wbiky 
afiu  d'itablir  qu'il  avait  d.«S  vendu  "  ooutraireoient  i.  I'ioteotion  et  au  eons  vAri' 
"mblodol'acte,  Mct.  22."  ;  ;    V:       . 

,»    l'«»«"bulation8dolaCWS.ip<5riouroontAt6prov«Hjndc8parlai«'ot.  49ohap 
^€,  qui,  dit ;  "  Nulji,gen.cntou  conviction  rcndi;  i^ou.  I'ttutoritd  du  present  aote  ou 
^  nul  jugomcnt  cd  appcl  do  pourra  fltre  dvoq«<  par  certioranorx  autrcmcot  de- 
vant  auounc  Cour  do  record  do  Sa  Mujostd  dans  lo  Bu»Ounada," 
liCS  luH8  fim  ro^nltent  fi«*  l^*  ni*<»n«o  ♦<%*«♦#»■■<>— jmIm  #^m^^»  =— 
I        tuiTaDt  Thuuiblc  opinion  do  I'intiiiie  .o  iduumor  A  ceux-ci ; 
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mT^"^     ^ '  ^"° '"  *^'"*'"  '*""'"®  P*'  ''"??«'»"*«'  »"  t«5'noin  Laroolie,  lo  neuf  septombro 
^^•"'*  18Wi  I'uurait  ^td  pour  faire  des  ronidJcfi  au  olicval  du  Idmoin. 

fi   '     *  ^2.  Que  la  ddclorotioD  aniicz^e  aia  somuiation  dos  Jugcs  de  Pair  signifitfe  & 

I  rpppelante,  n'tftalt  paa  de  la  propre  tfcriture  et  Rignntuit«  do  rintim<  Cfittf. 

^,  ^'  Q"*' '«  •^'"«''»  Laroohe,  devant  les  Juges  du  Biixj  oonnne  date  de  I'offcnge 

turnit  d'abord  dit,  neu/de  noHembre  et  eiuutte  nmf  de  ^SpietriErir~  "  — ^ 
C*e8t  done  sur  oes  difftfrentes  procedures  faite  par  TaspelaDte  et  rintim^,  en 
Cour  Sup<Srieure,  qu'n  6i6  rendu  lo  Jugcment  du    13  fevricr  dernier  dont  se 
plaint  I'nppelante.     Lu  Cour  Supdrieure,  par  rod  jugcrtiei>|  a  maintenu  les  pnJ. 
tentions  emiscs  par  I'intini^,  savoir :  ,  Wi 

1 .  Quo  dims  le  ens  actuci  la  loi  defendant  I'^manation  4u  bref  de  prohibitioQ 
do  mfimc  quo  celui  de  certiorari,  oetto  Cour  ne  pouvait  intervonir  pour  caused 
la  conviction,  h  moins  quo  le  Tribunal  InfSrieur  do  fut  ilWgalement  constitutf 
ou  que  le  jugcment  fut  obtenu  par  fraude.  ' 

'2.  Quo  dans  leoasaotucl  les  Juges  dePaixavaient  jurisdiction  sur  la  niatl^ii; 
et  sur  la  personne,  qu'il  n'y  avait  pas  lieu  alors  4  la  requdte  en  prohibition. 

3.  Que  la  preu?5p  faite  par  I'appelanto,  sur  sa  requ6te,  itait  ill^^'ale  et  inad- 
missible, I'appelanfcnopouvant  prouver  contn^.ou  expjiquer  le  dossier  devant  Ics 
Juges  de  Pai«,  pas  plus  que  do  faire  une  prjciive  qu'ollo  auraitdA  fair©  dovaat 
eux. 


^ 


r7*r 


* 


,4.  Que  cette  preuve|  fut^slle  I^^ole  ou  admissible,  elle  ne  suffirait  pas  pour 
•maint^nirles  conclusioon:do  la.^ite  requfito  libell^  do  Tappelante,  en  autant 
qu'fello  ne  fait  rcssortir  aucun  execs  ou  manque  de  jurisdiction  do  la  part  d« 
Juges  de  Paix  sifgeants. 

L'intiiu^,  C6t4,  pretend  que  dais  le  jugement  dont  est  nppcl,  il  n'y  a  pai 
mal  jug^,  que  ce  jugement  doit  fitro  ,ionfirnie ;  Ifntimtf  fondeson  humbly  opinion 
sur  les  quclques  raisons  suivantes  :  L 

1.  Parccquo  les  Juges  de  Paix  Hubert  et  Paradis  qui  ont  pronon«*  fa  diS" 
conviction  confro  Tappelante,  avaient  jurisdiction  sur  la  matifiro. 

2.  Parcequ'ils  avaient  aussi  jurisdiction  sur  la  personne. 

3.  Parce  qu'il  appcrt  i,  la  face  de^eurs  prftc^dds,  qu'§n  rendant  leur  4.ite  cob* 
viction  ilsn'onjlrnucuneiiient  exc^de  cette  jurisdiction. 

4.  Parce  que  le  bicf  de  prohibition  do  mSmc  que  le  bref  de  certiorari  m 
B'accorde  que  quand  le  tribunal  inferieur  a  excede  sa  jurisdiction,  m»is  non  pour 
corriger  de  simples  erreurs  commiscs  dans  I'exercise  de  ses  p&uvoiw. 

6.  Parce  jjue  le  bref  de  prohibition  do  ni^uie  que  le  bref  de  certiorari,  est 
ff^nitf  par  la  loi  dans  de  sembliibles  cas.  -, 

6.  Parce  que  la  procedure  des  Juges  do  Paix  est  r^gulidre,  et  la  preuve  laite 
devant  eux  suffisante  pour  baser  une  cond^umnation. 

7.  Parce  que  la  pidtenduo  preuve  faite  par  I'appelante  en  cette  oaa<>e  est  il- 
l^ile  et  inadmissible  ct  ne  pout  et  ne  pouvait  fitre  faite  sur  un  Bref  de  Prohi- 

vbition.  • 

^8.  Parce  qu'enfin  I'appelante  etait  eoupable  de  I'offcnge  &  elle  imputtfo,  et 
qu'en  la  condumnant  les  Juges  de  Paix  n'ont  fait  que  leur  "strict  devoir. 
I*  jugement  dc  la  Gour  Sup^ricurp,  district  d'Arjhabtit 


>/ 


■uit:  LaCouraprda  avoir  ebtendu  Dame  Clarice  Duval,  demanderesse  en  grohi- 
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•  bitioh,  et  Th<5ophilo  Cdt^j  <5cuycr,  Tun  dcs  ddrondcVa  en  prohibition,  pur  lours  »•■•»  0- »•« 
tvooats,  an  m<Srite  da  bref  de  prohibition  «man^  en  ectte  cause,  et  de  la  diTclara-N.  Heb?rt««i' 
lion  on  rpquftte  li^ll^o  de  la   dcpandcresso,  ainsi  que  dea  contestations  6Icv<5o8 

iur  iceuz  par  lea  defenses  au  fond  en  droit  et  en  fiflt  du  dU  Th^ophilo  C6l«j  ^   ; 

Nodi  Hubert  et  Bdoanrd-eennaiirPiradia,  <Scuycrg,  Ju^  do  Puix,  les  dcu< 
autrea  d^fendeurs  en  prohibition  n'uyant  pas  oomparu, eziniin^  la  procd lure,  les 
pidoes  produitcs  et  la  preuve,  et  en  avoir  delibir^  : 

CQi.8id4rant,  I.  Que  la  deinandcresso  n'a  pas  prouv<S  les  all<5gations  csscntleiles 
de  sa  d^laration  ou  requfito  libell^e,  mais  qu'au  contraire  il  est  etabli  qu'une  . 
d^laration  portant  le  nom  du  dit  Th<5ophiIe  C6i6  comme  signature  au  bas  d'icelle 
et  ioutcnue  par  lui  dovant  les  Juges  do  Paix  ct  devant  cette  Cour,  a  6t6  faite  et 
sign^e  aveo  la  soniniation  a  lu  demanderosse,  et  qu'une  pronve  a  6i4  faite  devant  ' 
Juges  de  Paix  touchant  les  faits  6nonc63  on  cette  declaration ,  prt'uve  (jue  les  dits 
Juges  de  Paix  ont  sculs  I'autorit^  d'apprdcicr.     II.  Que  la  demahdcresse  ne 

pouvait  pas  pbider  ni  apparter  devant  cette  Cour,  ooniine  cllc  I'a  fait,  lo  rdgle- 
ment  du  Conseil  de  la  Municipalif«5  de  la  paroisse  de  St.  Norbcrt  d'Arthabaska  " 
paroe  qu'olle  ne  I'a  pas  plaide  ni  produit  devant  les  dits  Jui-es  de  Paix,  et  qu'il 
ne  parait  pas  par  la  preuve  faite  devant  ces  dcrnicrs,  qu'il  ait  ingme  4i6  question 
d'un  tcl  riglement.  III.  Que  la  preuve  faite  devant  cetto  Cour  de  la  part  de  hi 
demanderesse,  tendant  a  ^tablir  I'cxistence  de  ce  riglcment,  et  k  contreJire  et 
ddti^ujre  la  preuve  faite  devant  les  dits  Juges  de  Paix,  est  illdgale  et  inadmissible. 
IV.  Que  d'aprds  les  documents  produits  devant  cette  Cour,  et  nominement  le 
jugomeiHou  sentence  ren<^u  par  les  dits  Ju-cs  dc  Paix,  Noel  Hubert  et  Edouard 

Germain  Paradis,  iouyers,  et  dontio  dit  bref  de  prohibition  a  pcus  but  d'eaipS- 
«her  I'cx^cution,  ces  Juges  de  Paix  avaicnt  picine  juridiction  sur  la  niatiere  ct 
8ur  les  pcrsonnes  y  nicngpon^cs,  et  qu'il  ne  parait  pas  y  avoir  un  excSs  de  juri- 
diction ;  qu'ainsi  la  di to  demanderesse  nb  peut  pas  obtenir  les  fins  pour  Icsqueiles 
le  dit  bref  de  prohibitioir-a  et^  deccrne : 

Consid^rant'd'aillcurs,  que  la  pour^ite,  sur  laquelle  a  et6  rendu  le  jugoment  - 

ou  sentence  dont  le  dit  brof  do  prohibition  a  pour  but  d'empSoher  rex^cution,  a 
4t6  faite  sous  I'autorisation  de  I'actc  dos  Statuts  Itefondu-.  pour  le  Ba.s-Canadn, 
chapitro  six,  et  que,  par  la  section  49  de  cet  aete,  le  dit  jugMi»ent  oa  .scnfcnoe 
ne  peut  pas  §tre  upportd  devant  cette  Cour  pour  y  6tro  examine  et  revise,  par  le 
bref  de  prohil.ition,  pas  plus  que  par  celui  de  certiorari  ;  attendu  qu'il  ne  parait 
pas  qu'il  y  ait  un  d^faut^u  exc^s  de  juridiction  dans  les  dits  Juges  de  Paix 
ni  tiue  Icur  tribunal  ait  ^te  illdgalcment  constitu*,  ni  que  leur  jugcment  ou  en- 
tcnoe  ait  6t6  obtenu  par  fraude,  sur  les  causes  pour  lesquelles  un  tel  jngement 
ou  sentence  peut  etre  csamin#  par  cette  Cour,  lorsque  ces  brcfs  sent  d^ni&i  par 
iaioi;  ct  que  ces  brefs  sont  ^galement  deaids  par  I'acte  27-28  Victoria,  chapitre 
18,  section  36,  qui  amende  cclui  pr«5cit4 ;  qu'aitosi  le  bref  de  prohibition  6mm6 
en  cette  cause  ne  peut  pas  8tre  maintonu;  d4bouto  la^dite  demanderesse,  Clarice 
Duval,  de  son  action  et  de  sa  d&laration  ou  requfite  libelldo  en  cette  cauM; 
«rdonneqn'il<Smanede  cette  Cour  un  bref  de  consultation  (a  writ  of  consultation) 


BfB3Kn7Ba^5SCGeFma|n1SiMidi^^ 
d^fendeurs  en  prohibition  en  cette  cause,  leur  permettant  de  proc^der  sur  1« 
jagement  ou  aentenee  ainsi  rendu  par  le.s  dits  Noel  Hubert  et  Edouard  Germain 
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-iParad.,  Juges  de  Pa..,  en  la  parofcse  de  St.  Narbcrt  d'Arthabaaka,  le  neuf  de 

P,°"  *  n  '  T    .  ''"'"*'  *'  P""'T''''  ^"^  ^'*  ^'•^"P*'''^  e6.tf  centre  la  dito 
Clanco  Duval,  ct  de  le  mettre  H  ei<ScVion,  nonobatont  le  dit  brcf  de  prohibition 
6ni^u6  en  cctte  c^use  le  8ci.d  de  aiar8'l868,et  la  defense  et  prohibition  faito  pa^ 
„     ""'"^^^  '*  f^t"""*  •*  di»«  Clarice  >.uvaU  tous  Joa  ddpcns  en  eette  oauV 
enversXe  d.t  Tl.^ophilo  G6.6,  Icsqucls  .l^pena  sont  accordT.  par  diatraotionl 
Mcssieur^^auncr  et  Cr^peau,  procureura  du  dit  Thdophilo  C6t4 

CcjugenWa^t^rcnvcr^iparlaCourd'appel,  18juinl870.*   Lejugemont 
eat  motive  oo^uic  suit ;  -  ° 

The  Court  of  Our  Lady  the  Queen,  now  here,  having  heard  the  parties  bv 
•    tl.e.r  Counsel  respectively,  cxannned  as  well  the  record  and  prooeedi,.gs  in  thT 
C«ur  below  as  the  reasons  of  Appeal  filed  by  the  said  appellant*  and  the  answers 
thereto,  and  mature  deliberation  on  the  whole  being  ha^  •      —     - 

Considering  that  the  appellants  by  their  petition  in'the  nature  of  requite^ 
hbelUe  for  a  writ  of  prohibition  did  allege  and  set  forth  facts  which  if  proved 
were  and  are  sufficient  in  law  to  obtain  the  conolusions  of  their  said  petition  in  so 
^      fhe'cof  ;*  """*  '^'''^t^  '»»«  issuiugof  a  writ  of  proliibition and  the  m^inteoancc  . 

Considering  that  in  consequence  of  the  filing  of  the  di/ense  m  droit  to  tl.e 
said  pet,tK,n  the  Superior  Court   for  the  ^istrict  of  Arthabaska  did  on  the 

.mecnthdayofM«y,onethousandcighthuBdredandsixty-eight,byinterlocutory 
judgment  order  proof  of  the  allegations  of  the  said  petition  avant/aire  droit 
upon  the  conclusions  of  the  said  petition,  and  that  the  said  interlocutory  jud.^- 
mcnt  was  made  and  rendered  in  conformity  to  law  and  the  practice  of  the  sJd 
Superior  Court ; 

Considering  that  the  evidence  adduced  under  the  said  interlooutory  judgment 
of  the  sixteenth  day  of  May,  one  thousand  eight  hundred  and  sixty-eight,  is  rele- 
vant and  in  all  respects  legal  testimony  in  so  far  as  the  same  tends  to  establish 
and  prove  that  the  condemnation  by  Messrs.  the  Magistrates  Noel  H<5bcrt  and 
Edouard  Germain  Paradis  on  the  ninth  d«y  of  March,  one  thousand  ei^ht 
-  hundred  and  sixty-eight,  was  obtnined  by  fraud,  and  that  the  said  mu^i8trates  had 
DO  cause  inasmuch  as  no  complaint  had  been  made  before  them  or  any  other 
magistrates  cither  under  oath  or  otherwise,  .and  that  the  ev'idenoo  adduced 
under  the  said  interlocutory  order  by  the  Superior  Court  conclusively  established 
the  factor  the  uUegcd  fruud  and  the  complete  absence  of  jurisdiction  in  the 
said  magistrates  ; 

Con.sidering  therefore  that  in  the  judgment  of  the  said  Superior  Court  rendered 
on  the  tbH-teetfth  day  of  February,  one  thousand  eight  hundred  and  sixty-nirte, 
,  dismissing  the  appellants'  petition  for  the  reasons  therein  assi<;ned,  «nd  annuUin'^ 
the  writ  of  prohibition  issued,  there  is  error,  which  said  judgment  this  Court  doth 
•nnul,  set  aside  and  make  void,  and  proceedingto  render  the  judgment  which  the 
said  Superior  Court  should  have  rendered,  doth  grant  the  conclusions  of  the  said 
.petition  for  a  writ  of  prohibition,  and  doth  maintain  the  Writ  thereon  issued  as 
prayed  for  in  sai*requete  toall  and  every  patent  and  purpose  whatever  of  said 
writ;  and  the  Cp^rt  doth  condemn  the  respondents  to  pay  to  the  appellants 


ueSJoiirt  below,  and  it  is  further 
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\ordercd  that  tlio  record  bo  remitted  to  the  said  Superior  Court  at  Arthabaaka.  ^''i^" 

^  JHa$entientibut—'i;iM  Hon.  Mr.  Justice  Caron  aod  The  Hon.  Mr.  Justice  "oore, 

Jjotanger.        ^            *^-   ...i                            —    7^"  7 

W                ^^~/                  ^                   Jugcmeot  rcnversd.  * 

E.  L.  Pacaud,  pour  I'appelante.         ^  '     '^      /'"  ' 

Xr.  P.  j&.  Cr<(^aM,  pour  IcH  intiiiiis.                                                  '  •' 


SUPERIOR  COURT,  18t2. 

MONTREAL,  20tu  SEPTEMBER,  1872. 
Coram  ToBBANOK,  J. 

:'  No.  2381. 

Bureau  vs.  Moore, 


.  j_ ,. 


'!^ 


Uru>:— That  Itii  not  eompetent  to  a  minor  become  mt^or  or  tala  MaiRnce  to  bring  »n  a«tion  agalnat 
hi*  tutor  for  a  S|ieoiUo  «|im  of  money  which  appeartMl  by  the  tutor's  account,  pvudinghia 
adnilnintrstion  as  tutor,  to  be  a  rellquat  due  by  the  tutor  at  a  specified  date  during  the  adfflln- 
'         k>tralion.  '  ,     • 

3.  Tliat  until  the  rendering  of  the  account  as  tutor,  the  only  aotioB  by  the  minor  become 
miUor  against  his  tutuf  arisinAat  of  the  admlnistraUon  was  th^  actio  (uteto  direefm. 

The  pluiutiff  brougy|^Kkiction  to  recover  ^£227.4.7  alleged  to  be  due  him 
by  the  defendant  on  nH|||p^/of  a  rdiquat  de  compte  due  by  the  fiefendant  as 
tutor  to  his  son  Terenc'e^oore,  juu ior,  according  to  an  account  made  by  the 
dofendiint  before  J.  O.  Bureau,  N.P.,  on'the  27th  May,  1867. 

The  defendant  met  the  action  by  an  exception  to  tlio  effect  thfit  he  did  not  on 
thd  27ih  May^  1867,  render  a  definitive  account  ofhis  adiuiiiistratioo  as  tutor  t^i 
Ilia  son  Terence  Moore  who  was  then  'a  minor  and  remained  a  minor  until  tho 
15th  June,  1870,  when  only  the  administration  oeased ;  that  until  a  definitive 
account  has  been  rendered  to  thesaict  Terenoe  Mocfre^uuior,  now  become  of  age, 
and  duly  accepted  by  him  or  adjusted,  it  was  impossible  to  establish  the  sum 
really  due.  That  the  only  action  thexefbiw  which  lay  against  the  defendant  by 
reason  of  his  administration  as  tutor  to  the  said  Terence  Moore,  junior,  was  one 
of  account,  and  the  present  action  was  wrongly  brought. 

Pkb  Cobiau  : — The  relation  of  the  defendant  to  his  sen  was  that  of  manda- 
taire  to  mandant.  That  relation  existed  until  the  majority  of  the  son  on  the 
liSth  June,  1870,  and  the  action  arising  out  of  the  relation  was  the  actio  tutelde 
direct&e;  Pothicr,  Mandat  No.  37.  Le  mandataire  coutraote  par  le  oontrat  de 
mandat  Tobligation,  lo.  de  faire  I'affuiro  qui  en  est  I'objet,  ct  dunt  il  s'estoharg^ ; 
2o.  d'y  apporter  tout  le  soin  qu'elle  exige ;  3o.  d'en  reitdre  eompte. 

No.  61.  De  Tobligation  que  coutraote  le  mandataire  par  le  contrat  de  mandat, 
naU  I'aotion  mandati  (2trecto;»qu'a  le  mandant  contre  le  mandataire. 

4.  Troploug,  Kz^uteur  Testum.  No.  2028.  On  suit  quo  le  mandat  produit 
deux  actions ;  I'une  directe,  qui  compete  au  mandant  pour  lui  faire  rendre 
oompto :  I'autre  contraire,  qui  compete  au  mandataire,  pour  se  faire  rembourser 
dea  d^penses  qu'il  a  fakes. 


,^ 


*»  ^Tg)    . 


2  Pigeau,  p.  27,  Quand  la  t\itellefinit^  le  tutcur  doit  nn  compte  de  radmints- 
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tration  dos  biens  du  mincur.M&M,  MimM,  p.  289.  L;i  tutoUe  ou  lirfui-atello 
JJtant  finies,  lotutour  ou  lo  cufMedr,  ou  lcu>d  J.^.  Hio™,  doivdnt  rondro  compto 
lo  Iciir  gcstioB  au  mincurpu  ^  scs  hdriticM,  et  en  payer  lo  rcliquat;  &o  .  k 
Winwikaprtg  quo  la  tulolle  est  finie,  pcut  doinandor  comptfl  au  tuteur  ou  iu«. 
tour  et  tofairo-p^iiyer  lo^rjeliquat,  &0.  ' 

L'actirin  dc  tutcIlc|u^domapdo  etl  roddftioa  ^d  oompte  oontre  lo, tuteur   na 
pcut  6tre  fotmie  qn^iyff^  la  <utclle  inie,  &o:     '  ' 

<C.  C.  Caiwd,,  308:    Kyery  tutor  ia  accpuokibl*  for  hi8  adi,.ini8tr:.tion  when 
It  has  terminated. 

C.  C.  Can.  17J3.     The  mandatory' is  bound' to  render  an  aco6unt>'of  his 
Jidtni  nistratlon,  &o.  (This  is  under  head  of  obligations  of  mandatory.)  ^      ' 

C.  0.  309,  also  gives  {bright  to  periodical  accounts."  CJos  coniptes  no  sont 
que  pour  mstruire  Ics  pareoii  de  i'dtat  de  la  lutelle  et  pour  les  a««ur«r  do  la  fi#- 
m  du*  tuteur  j  ils  no  dojvent  fitp.  qu'un  bref  dtat  de  la  ropetto  ef  de  la  ddbensc 
MesW,  Part  1.  cap.  12,  No.  2.  ^  V 

C.  C.  311.   "  Every  (^cttlementlMstweeii  a  minor,  become  of  age  and  his  tutor 
relating  to  the  administration  ahd  account  of  thel«ttef,*i  null,  unless  it  is  pre-  ' 
W^y  a  dctaHed  account  and  |ho  delivery  of  voucheh.  in  sppport  thereof." 

Fcrridrc,  .Diet,  de  droit..  Beliquaede  oompte  est  le  jesto  oa  d<$bit  dont  le  ren-  - 
dantcomptase^trquve  &,Sbiteur  par  la  cl6tprc  et  arrflt^S  deson  comptc,  toUtc- 
deductions  fait^.     Ainsi  par  relJquat  I'dn  entend  ce  quo  le  comptable  doit  par 
1  arret«J  et  el6ture  de  son  comptc,  quand  la  miso  doit  4  laTccet^,  pour  avoir  iU 
moms  mis  ct  d^pens^  quo  re^ju.  >  ^,    ■  , 

The  judgment  of  the  Court  was  recorded  as  follJWs :      "'        ' 
^  The  Couft,  etc.,  considering  tli^t  the  defendant  became  tutor  to  his  son  Terence 
Moore,  then  aged  niae7ear8,  by%c,teofappoi«*meiJtofdate4th  April.  1859,  and 
MUdministrationas  tutor  continued  until  tW  WtliJunti,  1870,  when  the  said 
Terence  Moorejthosbn,  attained  his  majori^;  * 

Considering  .that  the  acte  of  date  the  27th  »%,  1867.  J.  O.  Bureau,  Notary 
Pubhc,  was  not  a  final  account' between  the  defendant  and  his  said  son,  being 
then  still  a  ;miuor,.  and  waa  not  accepted  by  hU  son  or  by  anyperson  on  bebllf 
ofhitfson;  .        f.     ■*  '^ 

Considering  that  the  said  acte  did.not  estabifsh  iiny  indebtedness  on  the 
port  o»  said  defetidant  towards  his  said  son  at  •  later  date  or  on  the  38th  ApriL 
1871,  date  of  the  transfer  by  Terejiob  Moore,  th^  son;  to  the  plaintiff;     . 

Considcrmg  tliat  the  only  action  competent  to  thtfsaid  son  arising  out  of  the 
defendant  s  said  administration  was  an  action  for  an  aoorfunt,  actio  tuUUicdirectae. 
•gainst  the  defendant;  doth  dismiss  plainUrs  action  with  uos'ts       ' 


Dorum,  Dotion  dk  Oepffrion,  for  plaintiff. 
J.  S.  CWurtele,  for'jjlefendant. 


Action  dismissed. 
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-   Coram  MaCKAT,  J.,  TOBIBANCB,  J.^  BlAUDET,  J.  " 

,.    No.  680.  ,"    ^       *'    •'./< 

Lt^arge  v».  The  Lioerpool,  London  and  Globe  Iniumnce  CS.   > 

HitD  :,— Tli»t  the  preliminary  proofs  nnder  ttfe  policy  made  ^ter  the  IS  days  within  which  the 

.      conditioiii  endoried  thereon  Quired  the  tame  to^be  f i)ml(hed  ara  (ufflcient,   and 

rtpeoially  m>  when  the'oonilltioni  atate-^fter  the  pro*lsion  aa  to  the  15  daya— that 

.      „      "  until  "■uchproofaitre  made  no  rtghl  of  action  ahallaMTue.  ,  _  ; 

Mackat;  J.— On  the  lYth  Juno,  1871,  plaintiff  inattred  at  dofendaneVoffioo 
a  house  dt  ITpton  for  12,000  and  a  stable  for  $200.     The  policy  was  granted' ^ 
i^n  a  Written  iippltoatlon,  in  which  tlio  cash  ydlueof  the  house  was  stated  t^be 
•3,000  and  of  tlie  stable  $300. ;  On  the  10th  October,  1871,  the  house  was  K 
(leslrojed  b;  in,  and  the  plaintiff  is  suina:  for  the  insurance  money.      The' 
defendants  plc^d  fraudulent  over-valuation  by  th^pKnintiffof  the  siibjcoti  insured  ; 
fraudulent  false  representations  of  valud  in  the  application  ;  that  in  September,* 
'1871,  pl.iintiff't^  deed  bound  himself  tp  sell  the  buildings  and4«nd  taone  Bois-^ 
vert  for  12,000,  and  plaintiff  wAs  to  disinterest  the  tcnaut.by  payinshim  laSttO ; 
,    that  shortly  before  the  fire  plaintiff  made  use  of  langua^  indioatingli  fixed  pur- 
pose to  burn  the  property  to  realizd  the  insurance  money,     Anotirer-pljia  sets  unT-!' 
^fhotenth  condition  of  policy'^requiring  notice  by  the  insured' in  writirt^;,  forth- 
with after  ft  fire,  and  delivery  within  fifteen  days  of  «  por^idular  account  of  loss,  ■.  ' 
verified  by  his  oath,  and  in  'case  of  buildings  and  macliinery,  b^  oertificiites 
under  oathjof  praotioal  {irohitet^ts  or  builders,  and  savs|>hat  plaiAtiffn^ever  coftji 
plied  with  this  condition,  and  the  policy-stipulated  against  any  whiver%-an4in6ne   ' 
wcre>  Another  plea  sets  upithesame condition  No.  10,  and  its  proyisioQfl'agaiq^l}  '  ^ 
false  swearing  upon  claims;  agd  says  that  j^loiqtiff  did  mnkO'  firauduletit^«li$ini.'    . 
There  i^%feo  a'^tea  of  generalissue.  '        :•.    ^     *.         „     *      '  » 

Tlie  plaintiff  answers  by  denying  the  imput9tiQn|,aga^st  Jiimsblf  and  hi^  •' 
.cliiim,  says,  that  dcfendan^'knew  all  about  the  buildings'  bcf&re  assuming  risb      ' , 
&c.,  that  due  notices  were  givcn^df  fire  and  lossj  &(;.      ''-»       '  '■     ,  • 

The  eaiso  wa»  trie^  before  Mr.  Justice  Beaudry  «nd*a  jurjr.  Fif^il,  quisstions-     < 
were  put  to  the  jury ;  these. aro.not,  such  as  I  would  have  settled  had  I  bdl  time 
aUowe^  m«  ;  they  were'piit  before  me  at  the  last  taidutd^  while  I  Wi^  on  the 
'  Bencb'on  judg^ient  day,  the  parties  deelafing  te  havoflrranged  them  'to  theit 
mutual  satisfaction,  arid ibyin^  me  t».adbept  them,  and  fis  then  and  there  a 
day  for  th^  trial;    I  shiill  be  more  .cautious  in  future.  The  questions  now  calling  1 
for  attention,  pattioularly,  are  th{i' following :— 3rd.^  At  the  date  of  the  applica-^^    ' 
tion  what  was  the  actual  cash  value  of  the  several  bui((iings  monti(|>ned.in  the \  ^ 
application?  The  jury  answered : — The  testimony  on  this  pointjs  dontradiotorj,   \    • 


but  the  jury  are  of  opinion,  upon  what  appeared  to  tiiem  HM 
dence,  that  a  cash  value  is  established  of  S3,000  for  the  \ims\ 


most  reliabte  evi- 
\^  destroyed,  and 


l4V^flli0UI'ViO"'W'IIVVI    IttOtttCJ 


the  policy  as  the  cash  value  of  the« insured  property,  and  the  jury  opnsider-this 


h 
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i*t*t^  concIa«ion  las  the  correct  onsh  value  nt  tlio  opplioation.  6th.  Did  plaintiff^  nfter 
■^l&a^s'  ♦•'«  «n««iranco,  nt  unv  timCjbefore  th*4re, use  etprciwioiiR  indicating  anjintention 
i.iou.  in.nr-  to  destroy  by  fiiy  the  aaid  premijeii,  or  to  avoid  the  payment  of  the  1200/ 
roeaning'to  the  tenant  ?  AiUNo. .  7th.*  Wu»  notice  of  the  fire  fiivenj  to  dofen? 
^onts  by  plaintiff  within  -the  delay  required  by  the  policy,  and  whin,  nndjn 
whot  manner?  A.— Yea.  On  ^ 0th' October,  1871,  to  tfw  "hub-aW  Thu/bor 
aa  pcrdocnment  0,  receipt  of  which  was  acknowtedged  by  Mr.  Smith,  the  ihana' 
ger,  on  13th  October,  1871 ;  and  als^  by  document  D  transmitted  byj  said  sub- 
agent  to  Mr.  Smith  on  or  about  the  19th  October,' 1871JJMplain|i^deliver 

within  afteen  duya  after  tlte  fire,  to  dufendantToT'flicirseoretary,  an^ccurate 

and  particulv  account  of  the  Joss  caused  by  the  ft-e,  supported  ^y  vouchors  and 
'  ccrtificatc5!gfpracticalarq>ritcct8  or  builders  and  mechanics,  verified  by  solemn 
oath  or  affirmation,  and  if  notwibliin  15  dnyM,  state  in  what  maj^nej-and  wh<^  ? 
A.— Yes,  as  by  document  D.  9.  Were  the  affidavits  required  By/tho  policy  fur ' 
nished  to,  and  received  by  the  defendants,  and  state  who'n^/arid  whose  th^ 
affidavit  ?  A. — The  affidavits  were  in  duo  f<>rm  as  perdooumiAt  D.  14,  Weru 
any  of  the  conditions  of  the  policy  waived  by  dufondanuby  q^y  ^iriting,  &o  ?  A.— 
Ko.  15.  Amount  of  plaintirs  loss?  A.— $3,000  (less  $250yaluo  of  foundation) 
12750.  The  d.'fondants  have  moved  for  a  new  tjrial,  and  wo^will  take  up  their 
nyterial  reasons  in  order:  1st.  The  cash  values  fpuhd  by  the  jurf  arc 
unsupported  by  the  evidence,  and  in  fact  oonti-ary  to  the  efvidenoe,  and  the  jury, , 
>  ,^  "  without  any  evidence,"  found  that  plaintirs  estimat/s  had  been  accepted  by 
defendants.  / 

All  must  admit  that  the  question  of  valucof  the  Objects  insured  is  one  of 
fact.     In  this  case  there  was  evidence  on  both  sidesyconflioting  evidence,  upon 
this  question.     The  jury  firfd,  upon  those  contradiot/ons,  that  it  jippoai;3  to  them  • 
that  the  values  were  «3,000  for  house  and  $300  for  stable  (i.e.,  they  support  plain-n 
♦iff).  C.>urts  and  ji^ges  might  differ  as  to  this  unbn  the  same  cyidonoe.     1  have 
great  difficulty,  considering  the  sale  to.Boisve^t,  and  plaintirs  obligation  to 
disinterest  the  tenant  by  pqyin?:;  him  $200,  to  s^  that  the  house  burnt  was  worth 
$3,000,  or  over  $2,000.     I  would  probably  haVc  told  the  jury  to  reflect  upon  it 
with  care.  Yet  the  defendant  must  submit  tp  the  jury's  finding  about  it.     Were 
we  to  hold  otherwise,  we  would  violate  the  principles  governing  jury  trials,  (See 
Ililliard,  on  Now  Trials,  pages  3  »,340,345.)'^eoannot  say  that  the  verdict  upon 
the  point  of  valueis  unsupported  by  evidence.     The  jury  report  Aattho  evidence 
is  contradictory,  but  that  so  and  so  appeared  tothem,  from  what  lIiSy^Risidered; 
the  most  reliable  evidence,  &o.     Wiiy  did  defendants  take  plaintirs^remium  ? 
Why  did  the^  not  examine  tli«  buildings  before  taking  the  risk  ?  It  is  said  that 
they  did,  and  it  is  proved  that  plaintiff  had  insured  before  with  defendants  these 
very  buildings.  After  the  loss,  why  did  they  not  n^ake  option  to  rebuild?  They 
had  a  right  to  do  this  by  a  condition  of  their  policy. ,  The  second  reason  in  the 
defendants'  motion  is  that  the  jury  ought  to  have  answered  the  sixth  questioo 
in  the  affirmative.    That  question  was  as  to  whether  plaintiff  before  the  fire  us^ 
expresstons  indicating  intention  to  <}flstroy  his  house  bji  fire.     The  jury  hav^ 
answered  in  the  negative.     Upon  this  i^i^t  two  witnesses  have  sworn  that  plaii^ 
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it  wrioniilj,  in  the  bml  nense  tl^at  dorendunt^  would  liave  it.  It  is  to  b«  nbaerredX  <'•>»'«" 
that  the  quefltion  rcferredTo  in  not  pertinent  to  any  irnue.   Tlicro  in  no  oliof^atidip  '">*>  u^frpooi, 
that  plamtiiTAet  fire  to  liis  Ifuuse,  or  that  he  gave  defendants  reason  to  suspoot  it.   (HobalpMir. 
Supposing  that  speech  proved,  and  that  tlie  jury  were  to  find  so ;  ia  the  absence      ""* 
of  thi  plea  that  the  assured  s^fire  to  the  house,  or, that  defendants  suspect  so, 
what  pertinence  would  thef  finding  have  ?  ^  In  the  ohwncc  pl'an  nppropriute  plea 
all  ppifiuniptioDS  ore  to  be  of  plaintifTs  innocence.     The  pica  states  an^ong  other 
things,  beariiig  only  upon  the  plaintiffs  jeprcMntations  of  value,  that  plaintiff 
said  so  *nd^po,  and  it  breaks  off,  leaving  that  allegation  there,  naked  and  alone. 
Under  these  oiroumstanceH  we  are  against  defendants  upon  this  part  uftlie  oaso, 

Tlie  thif d  reason  alleged  for  ne#  trial  iH  thut  the  jury's  finding  as  to  the 
\notice  in  writing°by  plaintifif  of  the  fire  was  contrary  to  the  evidence,  docu- 
ment C  relied  ppon  by  the  plaintiff  not  being  cucK*  notice.  But  only  defendants'  ■  _  — 
agent's  letter  to  them.  The  pliiintiff  did  not  literally'' give  notice  in  writing  of 
the  fire.  He  informed  dcfendantu'  agent  at  Upton  of  it,  and  a»ked  him  to'notify 
(he  head  -oflSce,  wKich-hc-dia.^  The  sosidorit^  secretary  got  the  agent's  letter  of 
notification,  acknowledged  it,  nnd  clirectcd  the  agent  to  get  phiintiif's  proofs;  the 
letters  show  this^We  unafiiniously  consider  thisV  waiver  of  the  condition 
requiring  notice  of/the  fire  tabe  givep  by  the  insured  in  writing.     The  policy  " 

authorijies  us  to  Mid  thi|9  Vaiver~the  waiver  is  ii^^  tlie  form  appoinicdTby  the 
last  eoddition  of  the  ppliey.  So  upon  this  point  tif  the  case  wo  are  against  the 
defendants.         ^  )*   ' 

We  pass  to  defendants'  jjcit  throe  re».sons,  whioh  are  iti-substinee  Connected,     ^ 
and  charge  that  plaintiff  dj^not  ni^ikc  proof  in  writing  and  decTarations  lender 
oath  as  tp -his  loss  within  fitteclii  days  after  the  fire;  that  no  proof  wfas  mado  iSf 
ddicurodnt  D ;  thntHhejcariied  judge  at  thoJ.rial  improperly  admitted  aii^evidcnoQ 
documents  D  and  F  without  pro0t*ofthe  parties  named  in  thomVhaving  been                ^ 
fsworn  before  the  JustiejMjf  the  Peace ;  and,  thaLthc  judge  misdirected  the  jury 
that  the  Justice's  signatul-e  was'bouiplete  proofof  itself  of  his  handwriting,  and 
of  the  parties  (deponcntsji  hiiving  been. sworn.     Bueumcn^' I J>  is  composed  of 
affidavits  dated  19  Oct.,  1871, , of  four  pcjrsons,  two  are  carpehters,.  one  a  bftck-              "     v 
smith.     These  affidavits  have  jurato  to  them,  purporting  l|^p  be  signed  by  the 
Mayor  of  Upton,  who  is  ex-M^i  a  Jufitice  of  the  l^c^jpe.     The  affidavits 
reached  dcfendant^within  fiftc|en  dtiysof  thefirc,  but  plaintjir  made  qone  within            '^    .    ' 
that  time.     Document  F  is  niado-up  of  a  notarial  notifioatmn  to,  defendants  on 
the  6th  FebiMiary,  1872,  at  tlie  request  of  plaintiff,  accompi^i^icd  by  the  Affidavits 
lofphiintrffbimsfelf,  and  of  tw/o.otUt!r  men,  as  to  plaintiff's  loss  and  the  VflueW  "'         ,*    . 
Ithe  house  burned.     Those  affidavits  all  bear  tiato  29th  Jaijiiary,  1*872,  and  pur.-    '  .. . 
port  to  be  sworn  before  a  <Iustioe  of  the  Peace  commissioned  wr  reviving  affidavits;, 
^he  judge  allowed  these  documents  D  and  F  to  be  ^yledatllhe  trial,  as  evidemle, 
and  held  as  to  tfa^  jurats  to^the  affidavits,  thfitthey  proved  thiim-'^elves  without oth^r 
pjToof  having  to  be  of  tlie  attesting  officers'  handwriting,  oriof  the  affidavit<mak«ra    v,        >^  ^ 
hkvlngbeen  swornt     We  arc  of  opinion^that  the  judge  Wis  .i^  wrong.    There   "'j,     ^• 
aiWtjiings  judicially  taien  notice  offlorioFtince;  our  cottstiwion,  the  dwision.       ' 
of^tli^  country,  our  political  agents,  pablie  officers.  As.    Ijtie  ^natures  purport-     


tog  to  be  of  JjiStreeS  bflBrPoacelo  jurotoj  publT  asiuTg^iiments  D  and  F,li»TO 
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...         «Iwaj»  boon  admitted  o«  genuine,  apon  trinla  of  in.uranoo  coMii  inih«  .K«    \ 
^'S^CZ'''[Vf;  '«  ;-  -'"ry.     But  tho^remain,  the  ^.oZ  o'hX  7w  ""J' 
«,oU....  pl«.„.ff„oth.,i„g   „.adeaay  dcclaratioa  under  lUitlUn  th      5 'daj  X^ 

C'r;"V'T  '''1""'''  "-«h  having  fyled  hi.  deolaration  under  oath  1 

TI°  i  ■""'  ?°/*''"^"'  '"~'"'  ■  Th"  i- «  difficult  part  of  thZ 

,Th.   Ia««o  rcq«.„nK  declaration  under  oath  within  15  day,  may L  held  to  Ik 
/ d^r^tory  or  oo„„„.„..ory  only  ;  it  reaj.  at  flr«  to  bo  abilute.  Bi.t  .  I  Lp  7.^ 

•mou  t  of  lo«  ,ha  I  not  bo  p.,yablc."  If.  instead  of  tho  word  "  until."  tL 
word  "  un|o«"  had  boon  uned.  th6  15  d*y.  would  have  been  uterm^d,  Haull 
Why  ha  .h«  paragraph  beon  added  to  what  preoedoH  it  n^quirinjtTe  d^C' 
t.on  under  oath  .„  15  day«  ?  [t  «em,  a  qualifleation  of  it.  and  as  if  what  w., 

account  under  oath  rather  than  the  acoount  within  tlFlS  d..ys  absolutely.     I   ' 

fort^n  no  money  oould  possibly  be  reeovcrabio  within  the  15  d,.y..    Durin.  tho 

any  kind  of  payment  t.t<Am  tho  15  days.  It  jefers  to  somo  payint  v,ithou, 
orous.do  ofthen,  outside  df  60  even,  to' bo  a.ado  on  pro.f/bel£  furn^.oJ 
T      eondu.on  t  en  is  ambiguous,  and  likely  to  mislead  ;  so  it  oalls\  int.r  rt 

wo  parties.  The  oon.raet  is  n„  crprca,  one,  with  eondi.ions  for  tholnofit  of 
he  „«„,.,,  ..^rodueed  by  them,  and  obligation  by  the  insurers  for  the  benefi  o 

f  s  J"n •    ^^  T'  "'■''"  ''"''''"''  ^•'«  '»-™'-  «*»"«««  hin'-elf  ti  do  thin..  < 
If  «uei.  obl,gat,o»B  be,  a„.big..ou..  interpretation  of  them  must  bo  in  favor  of  t 

S  r Into  -r 'rfr.'' V°  ""'"""•"«•  M19aCivilL.Ca.;;olt 
-ga  n«t  thos,  for  whoso  benelTt  they  aro  introdueed.  Catlin  v^  Springfield 
F.  In  Co.,  1  Summer's  Kep.  A  clause  of  doubtful  mfeaning  is  iuterLted  against 
hm,wh.^t  uputinto^heAet;  he  «ught  to  have  beon'more  el^r.  He  t 
whose  adv..ntage  or  purpose  a  cr.use  i;i,p„t  into  an  Aet.  issupposed  to  havo'put 

eo  tain  fir   p?"""".      '^''""  ^-  '^^   ^"^•''""'  "'«'"'  P'^"""  ^  ^  '»««»«  "!'»» 
certain  formally,  and  .n  a  time  stated,  aro  for  tho  purpoScTof  the  insurers:  so 

^i:"T  ^:,    ^r  "•-  P-^^P'-  -  'Mnk  thar7i„tiff  may  boTo'wc" 

onlv  di  "'"l^''^^''"^  i-  ^M'  «'-«'•  his  own  declarafic«  under  o.th  w«. 

only  dehvered  to  defeudants  in  February.   1872.,    Wo  hold  als6  that  the  jury's 

fiudrngs  on  the  documente  D  and  F  ought  not  to  b«  disturbed.    Tho  defendants' 

^|h.h  reason^roadsiosubstaneb  thus:     Beoausethe  jury  have  found  that  no 

t^vcr  in  writing  was  by  the  defendants  of  any  condition  of  the  poliqy.    This  of 

or  alone  oanhot  bo  uiged  by  defendant,  (in  fuvdr  of  whom  the  finding  is) 

bstantive.cause  for  new  trial.     This. reason  was  meant  perhaps  to  be  con- 

,  with  some  otheronejbutisnot.    The  tenth,  eleventh  and  t;elfth  reasons 

Trr  wnrTa^-!*'"       f /''"'  /  ^'■"^P'""^'^'^ ^«P^«^"tations  fn  hb  applicatioa 
were  wnrranlww.  aoJ-bv  wui«nn^f  higg^gg  gjugg^^^ji^^^  of^lucs  frau^ls  to  be 
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preKomtd  and  the  policy  hold  null.     Upon  thin  it  imncecMury  to  uy  that  th*_   "■•ijjjw* 
(juoition  of  fVaud  hua  not  boon  put  to  the  jury ;   tlve  question  of  valuea  has     ''**** 
been,  and  ovor.valuation  ia  negolived;  how  can  the  Court,  in  the  fiice  of  adoh 
ihiDf(a,  hold  the  policy  null .  aa  for  fntudulant  grom  c^xufrj^cration  ?     Inaurera       ' 
guin  every  day  from  ovcr-vuluutiona ;  there  are  ovcr-valuutions  Hinipio,  and  othera 
fraudulent ;  proviaion  -  ia  made  oguinat  both  in  defendanta'  condition'  eleven.       > 
Hero  the  jury  Ond  no  over-valualion.     Had  there  been  one  it  wQuld  have  been 
fitting  under  thin  policy  to  put  to  the  jury  a  queation  :  Wax  .auch  over-valuation  ' 
simple  or  fruudulont?   but  none  auoh  haa  been  augucatod. ,  The  Court  baa  . 
oonaidcrod  all  the  onier  lenacr  reaaona  uttaignod  by  dufunduutn,  and  upon   tlit 
whole  acea  no  roaaon  to  allow  «  new  trial. 

Motion  for  Aew  trial  rejected.    ■       , 

Laflammt,  Huntington  A  Laflnrfimt;  for  pluiiitif}';     — —7 — ;— •—■ — ^^-^ — — 

£:</»,  Carter,  ^.C,  for  dcfohdunU,  V  ,.       ' 


COUirr  OF  BEVIEW,  1873. 

,  MONTREAL,  3liT  JANUARY,  ISft.  *  <y] 

f7orain  Johnson,  J.,  MaokAt,  J.,  Beaudht,  J.  '        "' 

.     .  No.  1321.*  '  ^ 

'         ■  •  ■if-'  •  ■ 

•    ■  "  ■  Lapierre  vt.  Gauonau.         '  ', 

llBU>:-fliat  when  an  order  for  goods  hM  been  given  at  KamouTMlta  to  •  traTelltng  olerk,  hifvtng       ' 
,  «<»>»i>liialon  to  act  from  varioMhouMW  in  Montreal  (Inoludiiig  that  of  tbe  vendor),  and  baa 
been  afterwanit  accepted  by  one  of  such  liouiie*,  and  the  goods  delivered  at  the  depot  in  '^^^ 
Montreal  of  the  Oraiid  Trunk  Itallway  and  forwarded  by  that  route  to  the  purohaaer 
residing  at  Kamouraska,  the  right  of  action  originated  at  Mup.truaL      \ 

This  was  a  hearing  in  lltiview  of  n  judgment  rendered  in  the  Superior  Court,    • 
at  Montreal,  on  tiie  30th  Novcuibor,   1872,  (Tobbanoe.^J.;)  niuintuining  an 
ezoeption  diclinatoire  fyled  by; the  defendant.  , 

The  aetion  waa  brout^ht  to  recover  the  price  of  good«  alleged  to  litivo  been 
sold  and  delivered*  i>]^  the  plaintiff  to  tl>e  dcfundunt  at  iVlontreul,  and  was 
instituted  at  Montreal  and  served  on  the  'defendant,  at  his' domicile  fn 
Kaniduraaka. 

The  exception  alleged  that  tlie,8ile  and  delivery  really  took  pIoQC  at  Kamool'''   ^ 
aska,  and  that  the  right  of  action  consequently  originated  there.  i 

The  jiarties  aigoed  writtqn  admimions  to  the  effect  th)|(  the  sale  tncil^fi^w, 
— "  p;ir  rontreiuiao  d'un  oommis  voyageur,  qui  ayant  une  commission  de  difiiS- 
rentes  maiaons  do  connneroaf  <>t  du  dcmandour  pour  lea  ventes  de  marehandise«      ' 
qu'ii  lour  ^roeurait,  en  prena'nt  dos  ordres  on  commande.<i  h  oct  cffipt  comme  com-, 
niiaaionaire,  se  serait  pr&sent^  chei  le  dit  d^fendeur,  dans  too  district,  eIrllL  et, 
«lors  aurait  pris  de  oe  dernier  la  ooimnande  ou  I'ordre  pour  lea  marohandiscis 
dont  le  ^rix  est  reclame  en  cctto  oaose  et  qui  furcnt  ensuite,  au  rctour  da       ~ 
commis  vo/agcur  ohet  le«deinandoar,  empaqaetids  par  co  dernier  en  aon  tnagaain^i' 
.^n  la  eil^  de  Montreal,  d^pos^s  eAsuite  k  la  eompagnio  du  Qrand  Trqno  de 
elicriiin  de  for  du,  C;inndii,  on  In  ni^t  rtft  Mnntrit.^1  f^  «tp<di'<tti  par  inttt  Tt>i% 
atce  renvoio  ou  bordereau  (oompte)  au  dit.d^fcndeur." 
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fltark* 

n. 
Utrnfj. 


ta.wd  bjr  the  *..d  judK„,«„».  where.,  it  .hould  hu«  bo,„di.o,li«i„d  ; 

l>oth  r«v,..„K  ,„,d  judK,,.o„t,  w,„r«e  ^ho  «„,„«,  a„d  proooodioK  to  render  th. 
j«c  K.uen    that  o««ht  to  h«,o  h.c„  rendered  io  the  pronlT^ 

tonH,dor,n«  thut  by  tho  «dmi*.io.«  of  the  pruc.  it  i.  prorod  that  the  order 
for  the  KoodH.  ware,  aud  n.orch.odise.  for  ^  price  .„d  v.lu    wh^^    1^^^ 

...d  fulfil  od  at  the  City  of  Moo.reul.  „„4  thut  the  right.f  adion^  .X 
o„j.„.te    at  the  hu.t  ..au.ed  ^ph.^,  whe«  the  e«„tr.et  oLle  w„eo„  p  tL  " 
l)oth  d,.uu«  the  «id  .a^;;,^„„  rf/,7.„V.to/„.  with  co«..  of  both  C^^^^^^ 

hi,4   A    L      L     ,    ,  .«  '    Judgment  of  Superior  Court  roTorsed. 

^^tti,  ArcKambauU  A  (JlirUtin  Jot  yAwmxS,       j 
Jhrion,  Dorion  dk  Gvoffrion,  for  defend'aot  ^ 

(8.B.) 


; 


I  SUPKRIOI^  COiniT,  1873. 

/     ^  MONTREAL,  3Ut  JANDARY,  1873. 

Coram  Johnson,  J.  »     ' 

No.  1901. 
'  StiJtrke.vg,  Maury. 

of  coUualon  botweeo  the  plaintiff  and  Uie  dWeiiduit.  '  ^T^' 

This  wn«  an  aetion  by  a  wife,  m  «(p«rafto„  A  «„y,  u  de  6.-e«*,  predicated 
on  the  aileucd  adulterjr  of  the  husband  in  their  comoion  bouaehold  '  V     "  *** 

At  fche  final  hearing,  tho  plaintiff  moved  that  certain  interrogatories  ^r  fait, 
r/,ar<tc/«  which  had  been  duljr  served  on  tho  defendant  should  be  taken  pro 
«>«ye«u  ,n  consequence  of  tho  default  of  tho  defcadant  to  answer  the  «udo. 
and  the  defendant,  on  the  other  hand,  moved  to  reject  them.  ' 

The  following  was  tlje  judgment  of  the  Court  •  ^  z'    — .  ; 

JliXc!l'.?7\YT  '""1  '^^  P""""  ^^  ^hcir  Coao«,I  ..  well  upon  the 
a^ouon  of  he  defendant  made  and  fyled  on  the  26th  Novemberla.t.Vr.ylog 
that  tho  interropjatoriea  ,ur./^{U  rinrti^k,  lerwd  ..pnn  hiB^U^tijeeteJaJ-J- 


/, 
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■•ido  for  the  oanaci  androaMiu  lh«reln  Mt  forth  M  on  t)ia  motfbn  of  pluintiff 
of  the  nmo  diite,  that  mIiI  intermjjpitnrios  bo  tnkeri  pro  atn/enii,  ami  nlMoupon 
tnnthcrfbotlon  of  plaintiff  (hat  Uulinim  at  RnquAto  bo  rovUod  and  Kot  Midf, 
and  on  lh«  meritji  of  thiit  oiiums  ;  having  exanrinod  tho  prooo<!din}>n,  proofit  of 
record  nnd^ovidunoe  adduced,  und  maturely  dvlibvrulod  ;  pronouncing  flrat  upon 
the  iBOtltfh  of  dofenduiit  doth  di!iwiN%  ond  „overrulo  the  said  motion  \  acoondly, 
aa  to  the  motion  by  pluintiff  tq  have  the  >aid  intorroffatorioK  taken  pnt  con/euii^ 
doth  grant  said  motion  ;  and  thirdly,  upon  tho  motion  by  plaintiff  fur  reviaion 
of  Uulinga  at  Eniju&to,  it  ia  ordered. that  aaid  plaiiutitf  do  tuko  nothing  by  aoid 
oiption.  And  tho  Gourt  odjudKing  upon  thanMrita;  enmiidoring  that  adoii*- 
■Ipna  by  tho  dvfondunt,  whether  made  by  him  to  third  pcraona,  or  reKulting,«sa 
conHcqucnce  of  law,  fronj  hia  dtilUult  to  anawor  intcrmgutorica  mr  faitt  et 
artidet,  eon  by  law  be  made,  and  uro  to  be  ooDHidcrod  and  ap[fliod  by  the 
Gourt  in  the  preaent  eaao,  aubjoot  to  tho  rulua  ami  princi|)lus  of  law  in  that 
behalf,  and  that  whorever  it  appuara  to  the  aaid  G>urt  that  auoh  admiaaiona  are 
not  tho  rcBult  of  oolluaion  between  tho  defendant  and  the  plaintiff,  the  facta 
•o  admitted  miiy  b«  taken' and  held  aa  proved  whero  they  concur  with  fucta 
ol her wiao  proved  by  legal  evidenoo;  considering  further  that  the  plaintiff  haa 
proved  the  material  allogiitiona  of  her  declaration  aa  well  by  tho  admiasiooa  and 
eonfeaaiona  of  the  defendant  in  «o  far  m  thera  can  go  to  provo  the  aaid  ollegations, 
oa  by  other  evidenoo  independent  of  tho  aaid  admiaaiuna,  and  that  the  fact  of 
adulUiry  conimitted  by  the  defendant  with  one  Bridget  Doolan  in  the  oommoD 
household  of  the  defendant  and  hia  wife,  tho  pnnaent  pluintiff,  at  Ottawa,  is 
established  to  the  aatiafuotiun  of  the  Court;  tind  ouoaidoriog  therefore  that  th« 
allegations  of  the  plaintiff  urc  auffioiehtly  proved  ;  -^  " 

Doth  order  and  adjudge  that  plaintiff  bo  and  remain  from  this  ilay  henbe- 
forth  soporoted  aa  to  b6dy,  Uparie  de  oorp$,  from  the  defendant  her  husband, 
hereby  enjoining  tho  aaid  defendant  not  to  trouble  t|iu  said-  plaintiff  or  livo  with 
her,  toua  toutti  peinca  que  de  droit,  nor  to  molckt  or  interfere  with  tho  child, 
iaauo  of  tho  murriago  of  said  purtiea,  the  Court  hereby  maintaining  said  ploin- 
tiff  in  the  poascsaion,  custody  uud  ouro  of  suid  child  to  the  e:^olusion  of  the  said 
deibii'dant.        '■.   ;■»;■    ,m      .-.     ■  -^y  ,,  .^  ,     ^  i^      ,. 

And  tho  Court  doth  ooBdemn  the  clefcndnni  to  poy  tho  costs  of  this  action. 

And  us  to  that  port  of  tho  conclusiont  of  sCid  plaintiff's  declaration  and  de- 
mande  rcRpccting  an  tilimcntury  allowance  to  her  ond  said  child,  the  Court  doth 
hereby  reserve  to  aaid  plaintiff  all  such  rights  as  ahciiiay  have  to  obtain  the  said 
petirioH  tUimmtaire. 

Judgment  for  plaintiff. 
A.  <fe  W.  Robertson,  for  plaintiff. 
Devlin  A  Po4er,  for  defcudunt. 

(8,B.) 
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COURT  OF  RKVIKW,  1873. 
»l01»TflIAV.a4Ti,N»UNIl,  im 
<^V,m«  Jo„«,o«.  J.,  Mack  AT.  J.,  To.Mnoi,  J. 

.'.'.;: ::  :.:::;;;r::;t:!::i :  r,  ,"r.'r'""" '-  '^"•'' »-  '^• 

4!'4  of  tI,o  Code  ofCivif  PrJoIrT    „T-  .     n""^  *"^  '"«""'  '"^«»  ^ri 

7.  ..  10.    ^  "  ""^ ''"  ^''"''"  -"  "«»"'™J  »>>  •'•«  Prnv.  Aot  :n.t  Vic. X 

The  Courr.  „r^er  e,.ki..,  ei,^,„  con,iJ«r,Kr.uo,I  U.o  dofbnd.ntV  motion'     ' 
/ir.  lirnnvhuud,  «br  ph.intiflf  I«»«oriptloH  in  R«vlw  t^^[»d. 

(8.  B.j  .,  •  '  *■         . 
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.  *«^NTREAL,  2flTH  PBBRUARV,  1873.  V 

«»rfl,n  MaUat,  J..  Torranoi,  J.,  Bcaudry,  J. 

,  ,,  No.  800.     . 

Ihmnarteau  et  al.  m:  Harvey. 

JltZovjt*'  'V'"r  "';»  J"^«-"»  »f ''•»  Superior-Court  at  Mont- 
rjioi  '  '•^'  ""'""'  ""  '"  '«*"  ^--  »«7i.  di.„u.s,i„g  the  pbintift- 

n     u      ;  ^""''^'^  *•"■"  ""*•  "•"J  «n««-o  could  not  be  for  want  «f 

^«»  ;•  that  the  seed  fell  in  price,  and  afterwards  defendant  would  onl,  oJll  36 
IH^Mmnot  for  whnr  ho  h,.d  ....i>,j.     TlJuunclu^l^na  ar;  for  ♦1091.53.   Th! 


j&;As-OAj„ii 
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'  ''Hi 


1«78. 
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dofondnm'i  pig*  Mit  np  th*  ■«moran<luni  «^  the  miI«  and  dmUia  that  plaintifi 
ftllflllod  tlidr  oontrnol,  or  ihul  dur«in<iunt  acoflptod  tliu  aoed  ;  it  mya  that  ihoaacd 
wan  not  up  to  th«  aampio,  but  tery  inferior ;  that  tho  defandan^  r«rua«Hl  it, 
Horod  it  for  pluintiflk'  aoeount,  noti(>in«  ihoiii  of  tho  fuota.  Tha  Judt^nient  a  qm 
haa  found  that  whut  waa  Mnt  to  dtifundunt  wna  inferior  lo  (hn  auniplit,  and  tliat 
no  porfooti'd  anio  hna  bocn ;  ao  tho  action  hna  beon  dianiiiwod.  Tlio  plainliffa 
appcni.  At  iho  arKuni<'nt  btjforo  ua  ouo  point  Inaialed  u|M)n  waa  that  tho  a«od 
certainly  waa  not  all  bad,  that  dottmdant  oa^ht  lo  hnvo  boon  oondiitiinod  U>  pay 
for  ao  niiMh  of  it  m  wu  good,  and  4hf  t.  at  ninat,  only  70  biixa  ait>  proved  in- 
ferior. Authoritioa  wcro  oiled.  Oar  Civil  (Mf.  it  wna  oonlondod,  aup(M>r(cd 
the  prnpoaition  that  dcflcicnoy  of  quality  boin^  only  ts  ro^xnrdod  n  anmll  pirt  of 
what  hud  be«n  aold,  aa  the  purohmtor  would,  probublj,  hiivo  houjiht  without  tbii 
P'NJ'®  ""»*•*  n"*  '«'  ^  allowed  t4»  reaein^tho  aule  in  totjiHty."  I  notioc  thaillt- 
tlio  oourao  of  tho  pnxMedinxa  Ihc  aiijii  ia  aon#tinifla^r«|«>att|c  of  22ft  baRa  of 


tho  oontmot  roada 

)a  that  def<>ndiint'a 

prnofa  oattiblish 

oontraol ;  plnia- 

iota  of  two  to 

wuaaont  to  lIuiDilton  in 


timothy  aood,  nnd  aoniolinica  8;i4e  of  (tb^V4&0 
aa  aalo  of  ono  oar  load,  any  450  butht'lfl.  The  dec 
ngout  dcolinod,  or  did  not  think  flt  to  czainino  thi 
thut  the  bulk  waa  not  poa8(>aMid  by  plaintiflfn  at  tf 
liffH  hud  lo  umko  it  up  uft^rwarda  by  buying  ; 
twonty  winota  to  ooniplelo  it.     In  that  March  the 

oiiij  lot,  225  bnpa,  70  of  whieh  woro  very  inferioi-  to  t|ha  anmplo.     Ia  plaintiOi' 
propoaition  thut  defendant  oin  be  oharged  witli  so  muoli  of  the  aeod  aa  waa  not 
inferior  to  tho  aaiuplo,  aound?    Oun  at'llor  of  u  lurfto  namod  quontity  charRe  the 
purohuaer  upon  u  delivery  of  a  lowr  quantity,  aoceptution  of  what  haa  |)oon  d** 
livorcd  having  bcson  refused  ?  Huppoae  a  controot  for  1,000  buahcla;  aoller  aolla 
ttOO,  of  which  200  are  bid.     Tho  nino  hundred  are  rofuaed.  Cw»  the  punshaaor, 
nevortholesa,  bo  chargo(|  with  the  700  admitted  to  be  good  ?   A  oar  load  of  aood 
being  Bold,  can  tho  pu'roliaaor  be  held  to  accept  a  half  or  a  quarter  of  a  load  ?  In 
tho  ouBo  in  bund,  dafrindunt  liaa  right  to  auy  thut  hia  contract  was  ono,  and  that 
entire  pcrfonnanoo  of  it  hud  to  be.  tice  Ohumpion  vs.  Sliort,  1  Comp.  Story  on 
Sales,  sect.  376,  wiyii :    •♦  Where  goods  are  sold  by  ramplo  warranty  is  implied 
that  tho  bulk  corresponds  to  the  sample."  "  The  exhibition  of  a  sample  is  equira- 
lent  to  an  affirniution  thut  all  the  goods  sold  ore  similar  to  it,  and  if  tlioy  ba 
the  vendee  muy  rescind  tho  ooniruot."  Another  argument  of  plaintjffs  wu?.. 
possibly,  tlie  sample  hud  be^n  lunipered  wilh  by  defoHdant.    This  we  do  not  see. 
It  was  urgoed  also  that  tho  proofs  for  plaintiffs  ore  stronger  than  those  for  do- ' 
fendunt.     Pluintiffa"  witnesses  )ook  somewhat  intcrosted;  4^o  strongest  of  them 
•ro  thoHO  who  bought  tho  Kecd  for  plaintiffs  to  make  up  the  bulk  with.  They  do 
say  thut  tho  seed  is  good,  bi|t  others  prove  tha  eontrary.     Ther«  is  evidence  pr» 
and  con.     That  for  dulendunt  is  strong.     The  Ju4'o  o  quo  bos  poMwd  upon  all, 
and  not  Dnrcosoiiabljr;  ,90  his  judgment  |t  oonfiruied. 

--*  Judgment  of  8.  C.  oooirmod. 

Jetti,  Arehambault  «fc  BaquCf  for  plaintiffs. 
Carter  «fe  lialton,  for  dcfcudant.     ,^ 

(8.  B.) 
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";  »'ONTflKAL,  28TH  FEBRUARY,  1873. 

rv>ram  Johnson,  J.  ' 

No.  39. 

^'^f^"  V!*.  Li/mtni  cf  al. 

»..■»(„„  „r  ,„o  Code  wX':  ri:'''r    ■"»  <-•"«  "-Kht  .b. 

d.«S,..io»  of  «,iJo„»  ;,f  Kli,,,„  g.-;,|;™„  '  '°  '■''"•■"''""'  "'■  *'' 

^'"••o".  ^o"««  <€•  &N>/n«n,  for  ph,i„tiff.  ^'"'c  granted, 

^o/m /)«m/o;),  Ihr  defendants 

^     («.B.)    ^  ;    '    - 
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MONTREAL,  30rH  NOVB.MBER,  1872. 
Coram  3Iackat,  J.,  Tobrance,  J.,  Beacdrt,  X        V 

No:   689.  r;       ^-        .!>  ' 


4.C 


-lefgl.  on  tb^k,„,.w«y  under  control  oTd'S  1.^7"  ""'""""■  "'  "•-  "'^"'■'«  •' 
way,  l.otyllhrt.,«|io»„.attlM,  ro,dw.y  „„J'hf  m^  v  '  '  "*'"'•'  »"""'«>»  ™cM,lgJu 
P«».and  notwHUmndlng  ,1...  ,h.  accidXI.  m„rS^  *'""""'  '"'  »"»  '^>»"  »" 

fnght  at  the  ^oynd  of  a  railway  wUtatle     he  foZ  itlTfi  .'*'  "•"'**'  "^  "">  •»<>"*  mt""* 
female  only  12  year,  of  age.  '      "  "»«"*«  'f^'f  •iV^lng  at  the  time  drivenT^  a 


■Court  at  Shcr- 


interest  anJ  costs.  ^  V     r'amtitts  »120  cuYiicncy,  besides 

Theaction  was  brought  torccovortlie  sum  of  asQio  r*  J  \.  '^ 

Ir  was  i^ evidence  that  wWo  tV  -..ndpnt,  occuuoJ  iboi.  na,\  natural 


:■:;.« 
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inouod  round  which  it  wo»  neocwar,  to  drive,  and  that  the  level  roadway  oppo-  iii„i„,.tT*r. 
•lie  h,s  mound  was  about  23  feet  wideband  wide  enough  for  two  teams  to  pa«5.  t..o  corpo,^ 
The  upwt.ing  was  8.id  to  have  been  oaWd  l>j  th^  sleigh  striking  this  mound,     ?fC*„\' 
«nd  that  tho  horse  was  a  skittish  one,  and  had  been  frightened  by  the  sound  of  a    *'<"'■"'>»"'• 
railway  whistle.  /  . 

The  defendants  contended  that  there  was  negligence  on  the  part  of  the  female 
plumiiff  in  suffering  herself  to  he  driven  by  a  girt  of  only  12  years  of  age,  the 
horse  too  being  ^  skittish  one,  and  that  the  Immediate  cause  of  the  accident  was 
thcsoundingof  the  railway  whistle,. pbioh  had  frightened  the  horse,  and  that, 
under  the  oircumstance,,  thoy  wore  not  liali^.  Rofofonoo  was  made  to  Slei-H.. 
Personal  Wrongs,  p.  103.  Moffote  ys.  TheitilVr.B.;  Jttth^.  C.  Law  Rep.,  p.  231 
Hillinrd  on  Torts,  vol.  1,  p.  140-142.  *;■•  • 

Bbaodby,  J.,  diuenHeuM  .--^-Tiie  action  is  for  the  recovery  of  damogcs  eauscq 
by  the  upsetting  of  a  sloigh.  It  isstat^d  that  the  i^iij^ia  not  level,  that  a  mound 
ciists,  which  it  was  tho  duty  of  the  Corporation  to  have  removed.  Had  that 
.  been  done  |he  accident  >y  which  the  female  plaintiffand«|.ild  were  thrown  from 
the  vehicle  would  not  lia^o  happened.  As  I  read  the  evidence,  the  defendants 
are  not  to  blume.  The  rOad  has  existed  in  its  present  sta^e  for  forty  or  fifty 
years,  and  tho  accident  appears  to  have  been  caused,  not  by  any  obstruction  in 
the  roud,  but  by  the  proximity  of  the  railway,  the  whistle  of  which  frightened 
the  horse.     I  have  therefore  to  dissent  from  tho  judgment  of  the  majority. 

Mackay,  J.  :— The  suit  was  brought  for  special  damages,  alleged  to 
have  been  suffered  by^^Irs.  Iligging  or  Steers.  Her  husband  also  sued  for  dam'- 
ages,  but  ho  Itaa.  waived  that  claim,  and  he  now  stiinds  in  the  suit  simply  for  tho 
purpose  of  authorising  his  wife  who  is  tiparie  de  bient.  The  damages  are 
chaiigcd  as  havihg  been  causcci  to  Mrs.'Steers  by  an  obstacle  in  the  roadway,  near 
the  railway  station  a  mound/being  permitted  to  exist,  which,  it  is  chai^d,  it 
was  the  duty  of  the  Corpor^ion  to  have  removed.  It  was  alleged  further  that 
tho  Corporation  had  been  warned  to  abate  this  mound,  but  they  had  neglected  to 
do  so.  Tho  defendnnts  plead  that  the  road  is  a  good  natural  road ;  that  no  negli- 
gence of  theirs  contributed  to  the  accident ;  that  there  was  no  obstruction  except 
a  natural  inequality  of  the  road.  There  was  a  further  plea  imputing  negligence 
to  the  person  driving  thevchielfe.  I„  February,  1872,  judgment  went  against 
the  defendants,  finding  that  this  imperfection  in  the  roadway  did  exist,  and  awird^ 
iagthe  sum  of  $120  damages.  If  the  defendants  are  liable  ihe  condemnation 
'  must  bo  donsidered  very  moderate,  because  tho  woman  was  seriously  injured,  akd 
was  confined  to  her  house  for  a  long  time.  Tho  majority  of  tho  Court  think  the 
judgment  is  right  in  holding  the  defendants  liable.  We  do  not  say  that  munici- 
palities are  obliged  toreduca  all  their  roads  to  levels,  but  wesay  this  is«  partica; 
ht  case.  Other  acccidents  had  taken  place  at  the  safiie  Ppot.  There  had  been 
numerous  upsets  there,  and  notice  hud  been  given  to  tKdefcndants  to  remove 
this  moui^d  out  of  tKe  roadway.  It  is  proved  that  the  mound  is  a  very  peculiar 
feature  in  thp  roadway,  and  a  Manifest  obstruction^  The  fright  of  tho  horse, 
caused  by  the  whistle  of  the  train^  is  said  to  have  been  the  primary  cause  of  the 
■ccidcnt,  hnt  wedo  not  finiit 8oi  Other  nceiJcnia4>appeiw^^tt^th«^WHHeplae» 
without  the  railway  having  anything  to  do  with  them;  There  was  a  slight  upset 
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UTjii«e      there  obout  a  week  after  the  aooident  to  the  plaintiff.     SupRoae  the  hone  was  • 

IWmu  .t  Roy.  little  8kitti8h  at  ti.e  whistle  of  ^o  railway,  we  do  not  tl.ink  that  was  the  pri,„„ry 

cause  of  the  accident,  or  that  it  can  bo  conRiderod  thtire  was  fauU  or  contribution 

by  the  plaintifl^  so  that  she  is  to  lose  her  damages.     In  many  cases,  oven  where 

there  ts  contribution  by  the  plaintiff  to  the  aoeidont,  und  the  oontribution  is  «ry 

sma.l,  plaintiff  is  not  to  lose  his  damages;     Under  the  oiroumstanoes,  therefore 

UiQ  judgment  ought  to  be  confirmed.  ' 

''  iir  ii  "■''il"  f      ,  .     ir  Judg&entofS.C,  confirmed. 

^K.  ^roofte,  for  plaintiffs.  »  •  » 

.JVa// <(;  fKAtte,  for  defendants.  ' 

(S-B.)  , _     .  '  >- 

COUR  SUPJfiRlKURE,  1873.       .  "      , 

,  ■  ■  ••-'..  ■    '■  .  ST.  flYACIWTHE,  27  PEVRIEB,  1878,  .',    ■        '" , 

-•>     J  :       C«^a»» SiooxTB,  J. 

.     la,>allie.  ts.  mr<^u,  et  Boi,,  bpposant  et  oolloqutf,  et  LavaJUe,  contestant. 

Joob  :-l  Qu-iiv«nt  le  code.  UsubrDK.tlon  l«g»1f .  mm  dem.nde, «f .It  Meord«e 4 r«oqu*re»r  qnl «». 
par  ion  Mte  d'acquUttion  dfl,p«yer  tela  or««iiolera. 

•     .  srrr.rx''''^"""-'--''^"''''"^    p-ea,«arcjr;s:: 

Per  Curiam  :—Lo  jugcmen^  depend  do  la  solution  des  deux  questions  sui- 
vantcs.         '  . 

1.  Avant  le  code,*  la  subrogation  l^galff^tait-elle  aocordde  A    Tacqudrour 
qui  employait.son  prix  au  paicinent  di»  crdanoicrs  auxquels  cet  heritage  ^tait 

,  hypothdqud,  ct  qui  ^^ouvait  lui  avoir  dt6  indiqu^e  par  la  vente .? 

2.  Toutcfois  telle  subrogation  admise,  la  revento  volontaire  par  lej)«Bm|cr 
acqu^r^r  aprdsjivoir  aip^payd  les  crdanciers  iiiserits,  et  i'^viotK)n:^3fe^e 
judiciuire  8ur  le  scdond  "adquireur  k  la  demando  d^  crdantsiers  hypothioaires 
aht4ric«rs  a  I'acquisition  du  premier  achetpur,  ont-iJa  eu  pour  «oni^quehce  de 

,  oullificr  la  subrogation  ?  -  "<      .■ 

Los  auteurs  traitant  de  la  subro-ation  legale,  cominoncent  invariablcment  par 
d^clarSr  ((m  c'est  un?  qufestfon  epineuHC,  ct  on  est  fort  ainus^  de  Vbir  avec  quelle 
superbe  ils  pailent  parfois  les  uns  ^eii'autres,  grands  ou*  minces  jurieconsultcs. 
Cela  fuite  peiiie  quand- on  compare  Ifeurs  contradictions  et  k  r^sulut  de  teates 
CCS  discusjiionij  dans  la  pratique  er&ieme  I9  jurisprudence. 

Luroiiibiire)  q«i  presqne  toujours  ivite  ccs  hearts  et  ocs  ^lats  de  dissiifcnce, 
8  rendu  compte  d'ene  manidre  cxatiB  de  I'opin'on/qniWvalait.  "  Les  principesi 
"  dit-il  snr  cctte  matidre  importantej  n'etaicnt  ias  felUement  arrdt^s  avant  la 
"  promulgation  dfu  .code.  Quelques  teztes  ooinbiniji  du  droit  r&main,  des 
"  "l^ci?*®"'  d^rrfeto  en  contjradiction,  des  opinions\d'ad[teurs  en  Jutte  avaieAtlSt^ 
f  impoissants'i  fQnder.un  eofps  de  doctrine  bien  Mi}^'  thtforie  toglqui  etconw^- 
«  qupnte.  •  Notie  ancienne  legislation  sur  ce  point  inirjtaU  done  d'fitrd  accept^ 
*'  en  qadqao  sorte  sous  b«<neGoe  d'inTentaire."  I  \i 

Guyot  avait  parfaitcment  analyst  danrson  Rigplerttflre,  oes  teztes  Idu  droit 

vii»it>wivi'Bvu^"'Vv  ves  OPIOtOnS  CKBuMfUfB  lBIl.^^lltDSr     TH^*r 


ne  pouvant  faire  mieuz,  I'a  copi^  tbztuellement  dans  sM^r^^toire. 
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il  la  suhrA.rniinn  U„  I A       li     »    ^  ""iV*®*'"  Cpoquc  86  pronongoicDt  on  favour  t-'f^ci  m  r. 

^  li    f  r    '"  "'*T''  '"  ««"«^J''i»  4  to-"  le"  offou  dan8  la  prati««o 

»enr  d  «n  Mntage  employant  le  pri,  do  80„  acquinition  au  paion  ent  de8  or  J^^ 

de  00  qmi  leur  pa.e,  cw.«n  lea  payant  du  pri,  de  lour  gogo  pour  8o  I'assurer  il  ho 

10  conserve  ju.qu'4  la  oonourronco  d.  oo  qu-il  lour  p«io!oJ^t«T/uro   ell         ' 

9.«r88ub«<kfucn.8. q«„i<,uc an.^neuraH  8on  aoquiBi.lon.    iourjoo a'o.prfr    " 

eTi  ::;rr"^r"?'''''^*'''-''""'«'«'-2>  outroisubrr^:;:: 

ten  onnollc  ,1  y  a  plu8.our8  o«8  dans  losquefe  1.  BubrogaUon  s'aoquiorlife  oil 
droa,  e.p„  la  80ufo  dbposition  de  la  l„i.  Ce8^ro^tio„8  pr^^ltt^" 
■cffoi  quo  la  co»vo,.t.o„nello.  "  L'aoqu6rourquJ.>ur  00D«ervl  rbtfrita^lTrTu 
^q«.8  pa.o  108  ore«uoior8  >^„i  o„t  ,.yp„u.dq„o  suPioolui.  08t  de  d^I  eUn  , 
po»dam,„on  dalou,e8 oonvcn.io„8  8ubro.^  4  i'hypotl.^ue  do8  oriancior8  il  08t 
.»broR^  A  pl«8  forte  rai«on,  8'il  paio  a«  cr^ancicr  d^l7gu^.  NofoO  Do,  do« 
propo8...on8  pr^cWontc,  il  a'en  sui,  quo  «  par  |a  8ui.o  Pacqu  Jr  oBtCotdo 

hipoth<5c».ro8,  oollpquij  suivant  I'hypotl.Aquo  do  oc8  n.ea.o8cr^anoicr8  Vo^l^u 
«oma.„tcu.ron  p«8«,88.o„  qu'il  a  p«j6.  ire8«-dAo  ju8te  que  d«n8  lo  oas^"o 


Jirco 
1       u       ;•        ■  -,  — .-,^.  qui  ait  Itiit  on  traits  nariiculi^r  nnr 

.  1.  .«fen,gat.on  08t  au8si  o.upha,iqu.  qaoios  autours  (julfil  viont  dE^u  r  d  J 
lop.n.on  q„'.l  ^™et  on  favour  do  coMo  subroga^on  Wgak  au  profit  do  W 
reut  qui  pa.e  *,d  pri,  aux  c.<5ancior8  de  8on  vendeur.        0  ^ 

"  I'arcillonjcnt,  quand  un  ncquerour  obt  cfar^i  par 


-*  ■" 


.1  ,i_  _.,„„,    ,  »  ^  '  .     J  "^ -",.  -""'P*  I'ur  «oH  ooDtriit  d'acquisitibn 

de  p;.ycr  au  er^a,.o.o,do  8on  vcndour,  ot  qu'il  paSe  en  e,A,u|«,n  de  son  oontrt ' 
le  or&.„o.or  .1  08t  ,ub.oo<S  de  pJun  droit.     Lea  lui8  ro„«i„fo"t  ^^^ 
que  .01  aequdrour  Bupc^do  do  ploin  droit,  ot  entro  au  lieu  ot  place  duUid^ 


u     .1      .         . "^  '*"J 

•  8  11  n'avait  pas  ^te  par  lui  ftiy6  " 

h^««,  >.  en  payant^l  a  ma„qu6  do  rcqu<5rirja  8ubi^atioo  aux  d««t8^u  o^  ' 
il  ne  sera  pa8  a  la  vonte  8ubro,<5  4  toua  lea  droit,  du  or^ancier.  Tab  fl  »S^Z  Tj 
»o.n88elo„no.u8ago8>8exoreer8Urcct.h«rit4edo„tno8td^tZ^^^^  - 

autroa  o.6ano.or,  post.,  ie««  a  celui  qu'il  a  pay«.  oar  en  lib^SrantThrCnTt;  - 
hypo  .eque,  fnel^oren./ecitin^/un<lo  uterarufn  cr^taruni  j^J^'         '"* 


.« 


# 


-WHjui-iBtdoikne 


Mjemuam^ 


cuulre  eus  ex^ptumem  doU,  p„„r  wtenir  ce  qSle  it  payi"  et' 


'    V. 


[,1 

)  , 
I 

-in 

'if   '  l'     '- 

mi 


•  •  '■  M 


'Ml 


Isl 


ml 
.if.«i 


* 


\ 


■■r\   ■   : 


250 


COUR  SnrBUlEURE,  1873. 


LairjUA?      pour  liMrcr  coUe  hjpot Wquc  lu  bonno  loi  no  permct  qu'ils  profitctit  h  sea  ddpens  do 

wirwu  rt  ftoy  oettc  liWrution.  Jhlum/aciunt  ft  voluit  mm  eju»  damno  foevphtdri.  Ce  cas  est 

eoiubliible  a  cclui  iiuquci  lo  d^tontuur  d'un  heritage  Bujot  il  des  IvypotliAqueaj  a  f  lU 

desnmelioroMons/'  l^tliicr  n'«Stuitp«8  8atmfaUdorintcrpr<5tntioftqu'ondooniit    • 

v^     :       h  ocrtuins  tcites  romuins,  oinis  biuiint  pon  opinion  aur  la  r^lo  de  toule  juRtioe 

^  V  ot  du  touto  loi,  quo  nul^  no  pout  n*onrioliir  du  bien  d'uutrui,  il  aaaiyro  A  I'acque- 

reur,  exceptionem  do}i  &  rencontre  dea  cr^iinciors,  pour  lui  pcrmottrc  do  repreudie 

eur  riidiitago,  CO  qu'il  o^p.iyd.     Ln  bonno  foi  no  permottant  qut'ila  profitcnt  il  >, 

8C8  tl^pona  do  la  liberation  do  dottes  qui  dtaicnt  priviMgidcf^ott  nnt^ricurc:^, 

"  doluin  faciunt,"  il  y  uurait  do!  de  la  part  do  acs  rf<5ancieri«,  or  cola  no  pout 

:,  Ainsi  d'apris  Ic  prdsident  Fabvro  ct  d'aprds  Potliier,  d'accoif^  sur  ce  point,  avco 

■  presque  tous  Ics  juriscoiisultei»,  lu  subrogation  1^^'alo  dtuit  aooorddo  d  I'acqudreur 

.      •         ' :    ^'u"«  nianidieJfcflBcac'c  ot  constflinto,  tai^t  commo  ohoso  adinise  psir  le  droit  civil  ■ 
quo  couiiuc  choso  ddcoulrfnt  du  droit  naturcl,',et  eanotionntSo  ptr  la  jurispru- 
•dencc,  pt  par  les  usa<{e8,  coninio  lo  diaaitPothieV.  '    ~i  V 

Telle  fitait  la  cgnstitutino  Miralo  do  la  matidro  lora  do- la  promulgation  de  notro 
•code.  B'i\  n'y  avail  psis  d'incertitude  sur  le  roeburs  accords  ilt  racqu^rour  dans 
la  pratique  ct  d'aprdslesus^es,  pour  losauvogarderoontro  toBtepcrti^il  jrouvait 
npp.iraitroque  la  doctrfno  n'dtait  pas  adiniso  avee  la  memo  urfanimitd  d'opinion 
•  ct  la  nifiine  certitude.  Cija  juslifieraif,  pcut-6tre,  los  codFficateurs  d'indiquer 
conimo  droit  nouvcau,  la  sub'ro^iation  l^:^alo, dc I'acqu^rcur  qui-fizeson  prix  pour 
acquitter  les  hypothecs  qui'};rdvcnt  lo  fohdsi 

Commo  il  a  6t6  reniarqu^ril  y  avait  plus  do  subtilit^  dans  ces  dissidonccs,, 
quo  Jo  realitd.  La  subrogation  s'cxorg  lit  au  profit  do'l'acqu^reur  d'aprds  I'usage 
8"''  I'li^rjtago  a  rencontre  dos '  cr^artcicrs  post^rieurs,  qu'on  d^boutait  de  leur 
opposition  commo  entachdc  Jo  (JdI.  D'uilleurs  il  y  a  dans  notre  code  unc  disposi- 
tion, nullement  ^^5htiative  de  droit  nouvcau,-  qui  acoorde  tout  TeflFet  de  la  subro- 
gation legale  au  profit  du  ddtcntcurqtii  a  aoquitte  dcs  or^anocs  ant^rieures  en  lui 
accordant  l<^roit  8'cxigcr  que  le  or^anoicr  poursuiyant  lui  donne  caution,  avant 
do  laisser,  fcra  porter  rinimcuble  a  si  liaut  prix,  que  le  deten4eur  sera  payd  int4- 
gtaloraent  do  8cs cr^mces privil^gi^os  ou  apt^rioures.  Art.  2073.  O'est  plus  que 
la  subrogation  dont  parle  Fabvre,  ot  mieux  que  le  recours  admis  dans  I'lisage,  tcl 
quo  nous  Tapprond  Pothicr.  H  y  a  dono  lieu  de  d^larer,  que  dlTns  la  jurispru- 
denc^qui  prdvalait  avant  le  code,  dans  nos  usages  oomme  d'aprds  le  code  qui  d^ 
«lamccs  usages  memos  spot  ct'ont  toujours  ^t^  notro  loi  et  notre  jurisprudence, 
la  subrogation  avait  lieu  par  le^seul  effet  de  la  loi,  au  profit  de  Tacqu^reur  d'un 
imnicuble  qui  paie  au  or^anciur  auquel  cet  immeuble  est  liypotb^qntf. 

Maintenant  il  faut  examiner  si  Tacqu^reur  est,  dans  I'esp^,  d^ha  de  son 
■droit  de  subrogation. 

Aprdsavoir  acquitte  les  hypothdquesque  lui  avait^nonc^es  son  Tendenr'il  a 
revcndu  ri)dritage4  Tdtreau,  et  c'est  sur  c&4eruier  qffun  or^aneier  de  I'autear  -  ' 

■deracquireur^qui  reclame  la  subrogation,  a  fait  saisir  et  vendre  le  mfime  heritage. 

Parcctt^  Eviction,  Boy  qui  est  cet  acrqn4reor,  perd  le  prix  que  lui  dev^it 

T4treau,  ce  prix  repr&ontant  oe  qu41  avait  lui-mSffie  pay6  aux  er^anciers  de  spa 

vendcBf.    La  choae  Tenda<  eat  perdae  poor  loi,  or  prix,  terre.  c'ert  mgrnft 
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«ho«o;  81  lo  vondour  pord  son  pr^ ,  mns  prinToir  ropi'ondre  51a  torro,  il  pord  sa      — '-.— 
teiri},  onmme  raohetourpord  sn  teiT(>,n'|,pnio  dcuz^in,  ou  Ann  tWlittf  pour  lui.TrtfM«MBof. 

8i  T^troau,iiVftti>o8^l4  (Svhci,  T^jf  n'cftt  pns  6t4,  non  plus,  6v\nc6  do  son 
prix.  ,  J>e  fai(  Roy  est  Mnet  do  liji  otiose  qui  lui  nvnit  6i6  vendue. 

Quel  cut  Iq  princTpe  do  lu  Rub'rnst^|||t)ii  i  Cost  do  ne  pas  pi<rinnttre  i\  dcs  cttJiin- 
ciers  do  B'enriohir  ^ux  ddpphs  d'autrui,  par  In  lib<Sriittdn  d'uno  or^anco  qui  Ics 
aurnit  primes.  Bst-ce^  quo  Ics  ■ci^ancicrs  soron^  inoins  coupnblcs  du  dot  dniit  ^ 
pnrlc  Pothietr,  s'ils  attcndOit  pour  lo  commettro  avge  profit,  quo  It  niouvomont 
delu  propridiiS  ait  plac^  I'lt^ritago-dans  Ics  mains  d'un  autreV  Ks^-oe  quails  no 
profiteront  pus  do  la  pidine  mnnidro  du  bien  d'autrut  pour  s'cnridliir  ?  .    y 

Si  Lnvalldc  so  fut  prdSs^t^  A  I'ordro  sur  uno  dcmnndo  en  'ratifioaJion  do'  litre 
de  la  part  ^0  Hoy,  sa  St9iiim  eftt  6t6  prinido  par  ceile  d'Eve^qul  «?tait  btiilour 
do  fond?,'  '  '  »^  ...    ■ 

Ije  dr«Mt  de  Tjavali^e  lui  permct  de  suivre^nn  j^npo  dans  Ics  main.i*  des  i^cn 
d^tenteurs,  et  d'cst  dans  rpxcrcico  de  ce  droit  do  suit*  qu'il  a  fuit  v«ndre  I'ini- 
meubro,     Mais  ccttc  vonto  -^dpossAde   I'opposanVylo  son  ga^'c,  Tant  qu'il  n'cst 
pas  payd,  la  vent©  est  iuipnrfi^ite,  et  poutfitrc  rdsolue,  {|uand  elle  est  idsolue  lo  ^ 
vendeur  reprend  sa  eliow,  tel  qlTii  I'avait  avant  la  vcnje,      \ 

Si  la  resolution  e«it  reflF^'t  do  In  loi,  lo  vcndcur  est  dans  leg  hifimos  conditions 
rclntivciiient  Aln  o|)OHe  v^endue;  I'^viction  fait  cesser  la  confusion  des  qnalit^s  de 
.«r^«noier  bypotji^ciaire  6b  prin!egi6  k  5'acqudrcur  de  la  clioac  affectde,  si  die  a- 
■  lieu  pour  dea  causes  ind^pep/^intcs  do  raoquereur,  et  alors  I'liypothdque  ou  le 
privilege  rcprendsa  force,  Alt  208k  C.C. '  » 

•L'opposant  cSt  dans  rcsp5ce\|gvinp^  dcrimnioublequ'il  avidt  aohct^ct  revoddu 
et  s'il  est  ^conduit  ^IWdre,  il  pordra  soH  prix,  qui^uta  ^t4  eitaploy^  au  profit 
«t  dans  lintel 8t  nifiine  de  LaVall«5e^ 

La  subrogiitiori  qui  a  son  princi^6jdaiR  Ics  oiroonstanccs  fuvorablcs  du  paie- 
meut,^  nedoit  fitrc  refugee  que  lorsquNnlle  so  prdsepte  comme  moycn  de  prendre 
«o  qui  n'est'pqis  juste  ou  pltia  qu'iF  n'est  -da,  ou  cause  pi^udice  aux  autres 
er^aiiciers  du  vendeur.  ,  '  ' 

Si  Roy  n'eflt  pas  fait  opposition  sur  les  dcnicrs,  Jos^pjj  Ev6  seraii  venu  4' 
-Jordre  avant  Jjavall^e,  pour  sa  cr^ance  de  bnill^ur  de. fond».  Lavall^e  n'eftt  pu 
s'^carter  qu'eri  constntant  son  extinction  par  le  ^dic^ent  q)i  par  la  presoription  : 
Elle  n'c«t  pas  ^teinto  par  la  prescription,  non  plus  quo  par  le  paiement;  car  par 
la  subrogation  qui  s'eat  op^r^e  qunnd  Boy  a  paytf  Kv«,  lea  droits  de  oe  dernier 
K»nt  passes  dans  Iqs  mains  de  Roy.  Cos  droits  ne^pouvaientioutcfoismre  excreta 
<iucdan8  I'^ventuilit^  previie  pa^a  loi,  vi^l^^  le  oas  oik  la  obose  pour 
laqu-jllc  tol  paiement  avait  ^te  fuit  serait  souatraite  du  contrdio  de  celai'qui  fui- 
«ait  tcl  paiement.  II  anffi^  pour  6tre  dans  Ja  eonditioa  »l$blue,  quo  la  perte  soit 
certaine,  si  ta  subrogation  q'a  pas  son  effet  aur  Ja  obose  —feinwdn  laquelle'  elle 
doit  fetre  exeic^e.  Un  droit  dolt  Valoir  et  produire  ses  eo^^uenees  Idgitima 
«haqtiie  fois  qu'il  y  k  danger  et  p6ril;  aatrement  il  serait  aans  vale«r  aueune.  ^ 

La  verite  jt^dioiaire  dW  que  le  moyekliSgal  d'arriver  .&  I'^riotion^ui  donn? 
Ottvertjp  ik  la  8ttbrogatioi&  et  &  sescffets.  11  n'y  a  dono  anonne  raiaon  de  s'opposer 
«  rcxerojoe  d'un  droit  qui  ne  commenee  ef  o'a  d'existcnce  que  par  I'^yiction  nvgme. 

Nous  aToi»  flhftrch^  ij  fuire  voir  quo  I'^viction  soit  gu'ello  m  f^i^^  .n*  Ynmni 


^' 


h.'i 


m 


!     ■' 


■M 


V  /*, 


•N 


N      .. 


.  ^ 


StfwiM* 


fOUR  SUPpiEURJi),  1873. 


i:. 


*5|'*«     *^i*\|uj  f  ^  nbn  i^riz  au  paietnc 


wtmo  M  Roy.  d«tento'ur;  4 


%■ 


I'gn  orduiioior  |)ypoth4Soairo,  ou  «ur  un 

Ittit  pour  avoir  adl^  do  liii,  e»»r^viotion  do  lu  chose  A 

l,l»8ubrop[iiiion  a'^tak  op<<reo  et   sur  laquello  cUo  dovait 

[Iff; .  il  ne  s'usit^plun  quo  d'ezuniiiicr,  si  racqudieur  pord  U 


p^our 


m 


jpropo«  do 

•'6««rieer.    G 

ehote  aohct^.   ^  voiito  judi<^iai^  ddponsOd*;  ct  tcrmino  r<$viol'ion.     Qu,( 

■oit i'uohoteu|j  tf t-st pouh^i  nouVcl|<*^icamii»ion, socond  prix,  qu'il doitacr 

de  aoK^  proniicr;:{|>r^t',  ot  do  Sii  protnidro  ii 
lui  ihf  l'«Svict|<i|u-^  II  no  pout  «nbuirp  a 
telle  ^djudionti^^!:  ^  A  I'ordrtf  p^ieroei 
'^Ut  |j'^1^niicicr,i^h|ii  lcs||roJts  d'uuo 
In  <iiiit|ei>tion  OJ^^r  lu  loi.     Co  n'e 

'  'm  ' 


qui  a  r;iit  deluia,  il  ne.  p 
uiHition.     Tout  ccia  odt  perdij 
iUtno  0911  fusion  jSJo  drc^f  A  ra(i 


I  "vriath 


?t^i^«M 


'«.: 


L>* 


Ws  droitt|8ur 
iibici^  Bf, 
_  Ijenio 
|u'|n  a  cil&J,  «[)  ^'*Mm^  non 
do  hi  lueiiiojjre^Jffl^^i^io  on  vo|( 
^~  *^'^t!'  '*"'"'  "*•'  «''''f*i^OT«3poussco 

qu'ajfnnt  (!u  spn^' 
r^usxir  ft,>|feliHDcr  u^ij<^en 
!j«„:,..  -  .!l(?||j3jroice  IdgiiidB  \ti 

Ii  qUe  si  la  subrt^ation.  nt'|At  pas 
flier^fe  prcmior  ,a<|qu^teur,'|ile  efit 
lu  Hcoond'  aoqu^reur  par  r^^Vente. 

^ ,, .  {n»*>''0»»,  -La  collocation  de  n. 

.«t-^fc  Ipi.  ^  ^^'>     ■  "•  ^ 

"*  *^*''^'^|^S'^^ •""***''"  lQPP<i»ant  lti>y>  c^  Lavaifee,  co^tcs^t -, 

^■*  ^"^'eBftwI^'an""^^^"  ^«ri^turcs,  lea  pspi^rs  produits  et  la  prcuTcijI 

(Sid^^fii^t  qii^pp.)8^  a  pay^  a  Joseph  j&v^(  I 

ihieublo  liaisi  «^«lu,  don k  11  ,^i.iit  %fenu   acqiidrcur  ,  par  la  vontd\,, 

ftaithypkh^Squ^ttve^pii^i^j^dju  buillcur  de  fOhds -pur ii iont^l;    « 

PS^f  Ia%ouiinci  de  cir/i^cat  «M<iHr«iivingt4roi8  piastres  et  «x  ce^lij 

Jl  estaH^^u^    duns* "  son  .^i>po«^»iOn,  6t  admis  du  r^sto   piir  h 

mt  que  la  subroj^atidfe  a  eu 'iicil'par  le  seul  effct  dela  loi  et  saM 


laadtt.i^  prj^t  die.|  oppaiant  a,  raisoti  d6  telpaiement,  et  qu'jl^&st  en  4Mt  de 

.^     ^*^'»'*!*'?«*'*  «»'  '«  P"«  *«<lJudlc4»on  ^^o*enunt  de  Tdvlotion  di^iudii;^ 

'         ^A,ini^e^1)lo  CiOntre  l^i,  ou  odntre  oelui  auquel  II   I'a  rcvendu,  pin  k^uel  11^4 

,  ^      I'imineiableetlega^rquiasRuraitleprix  qui  ltti4tait,dQ.  i'        'i!p 

V       '    '  '(^^^'''^te"^^"  lepaicmont  fait  A  Ev6  jmr  l'o|iiKikant,  6tjiit  daijs  Vintfi^lSifli 


.«riiawei«|!(,%p6th«paire8,  et  que  Lav*iJli^ene  pent  profitcr  do  oette  lib^ruii^n  aux 
dtfll^s  <le.orfutqai  I'a  eflcctMAe  par  sou  paicment.  Considdranl  qwd'opiiosant 
mmjvm  droit  1 1*  allocation  de  la  soiiune  de  »425.U  faite  4  son  profit  par 
]f»  jt^ment  de>  distribution,  prepare  par  Ic  PruU.ii6fairc,  et  que  Ic  cqrfrit 
^avaltie  n'ji  pas  jusiifid  ea  contestation,  uja|iitien<1a''dite  colfocation  et  * 
Lavallde de  sa contestation  avco  depciis.      '\-'^:.:-^       ''     5"        ' 

■  "         '  .     »      'j     .      .Contestation  re 

ChagtuM  di  SiootU,  u\dmt»  de^pposant  Roy,  colloque. 
JBourgeini',JB«tehand  ^^^che^jg^ta  du  coutestuut  Lavall^e.'' 
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'REALj  0th  SIPTBMBBR,  1871.  "   ^    " 

Cb.«^   DOVAL,   C.   ;^j,  pARON,^.yMMOND,  J..   BaDOL.T,:  J.,   AKD 


Appillamt  ; 


.willUm  barlow, 

•nj^^  {Renpondtnt  in  t/u  C6urt  behw,) 


AXD  ■ 

MICHAEL  KENNEDY,  • 


;(>«Wion*r  /or  JTrK  <//ya6.a.  Corj,u»  in  the  c/url  Ulow,) ' 

RXBPONPIHT.* 


APFkA^— MINOR— OCSTOOT. 


'isn 


-l»t.  Ttjit  a  Jiidfrment  rpnderod  upop  in  tnnlicatlon  ftir  m.  nrnt «»  ir-n 

«»  2h  wLf ''•^"^  "^.  ^"'""'^''  ^^^^'  '^'  '^P^"'*^"'  applied  io  Shobt,  J., 
ohJd   MarfAiin-JIargaret  Kennedy,  upon  the  following  petition  — 

'  ^'»»t'  ;*""""'*«"'  ^"*'"«.  i»  the  course  of  the  year.1853,  the  p;titioner 
was  married  to  Marj^oi  et  Roarden,  who  died  in  ^une,  1864         '        ^    """ 

m"  '^  a"*  *t"  "'  '''"J  °^  **"  '"^  """'«"  <»"«  '»>'"«'  "Wld,  to  wit :  the  said 
_Mary-Ann-Wnrgaret  Kennedy,  born  on  the  27th  day  of  November,  1862  • 

,  A  A  ''!,-^'. "  r '  "^  '^^  ^"''*^  ""^  ^''  '"'^  '•^•''  *»>«  Petitioner  being  poor 
and  needy  did  ,n  June,  1864.  plaee  his  said  child  under  the  eare  of  one  IsiL 
Dehsle,  a  Soiith  Quebee,  until  he  should  take  her  baek  with  him,  or  provide 
another  place  for  her ;  >  "*  l^wviae 

did  TJ*!"  '7  '^"^'  forwards,  the  wife  of  said  William  Barlow,  (appellant) 
d.d  .n  the  absence  .f^he  petai«her  fed  without  his  permission  or  Tnsent 
and  against  h.s  w.ll,  induce  said  Delisle  to  let  her  take  the  said  child  away  nro. 
m.s,ng  at  the  same  time  that  she  should  take'proper  care  of  her  and  bring  her 
back  whenqver  requested  so  to  do  by  said  Delisle  or  by  the  petitioner  ■ 

"That  the  said  WHiiam  Barlow's  wife  then  and  there  Jook  thf^d  child 
away  to  her  own  house  and,she  and  her  said  husband  have  kept  her  ever  since 
.^always  refused  and  «*">  ^o  refus^to  r,^^^,to  tU,  petitioner,  although 
often  duly  requested  so  to^^^.^>^%^  ..    i!|yi'*fe«  ^ 

^-That  Ae  said  minor  m  tas  b^n "MicnriS^  the  Eoman  Catholic 
Chureh^^and  it  has  jl^ys  been  the  destte  of  llr  lat^  mothet,  aodof  the  peti. 
tipner,  that , she  shoul%be  brought  ftp  «nd  Educated  in  th^l«  |S 

^*ThiHfla.'H',f.ofBrMth«nr»nnn,i; .^  T...I ■^.  .■■   ..     ,.        '■       -  \r. 
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-■<i « ■■■t., 


ryigion,  and  that  sho  is  now  K^ing  Brought  up  mdaducatcd  ia  the  Prot«tMit 
religion,  oontrary  to  the  wiflhoa  of  the,  petitioner ;  - 

"  Thiit  the  Haid  William  llarlow  and  his  wife  have  changed  the  name  of  the 
flaid  child,  and  given  her  the  naipe^of  '  Anna  Barlbw,*  to  the  groat  regret  and 
Aorrow  of  the  petitioner ; 

"  That  on  tho  14th  day  of 'September  last,  the  petitioner  haa  caused  his  attor- 
neys  to  doin/Ind  the  said  child  ttova  ^hfi  said  VVilliam  Barlow,  and  tlTat,  instead 
of  ©OBiplyi^g  wl'^i  his  request,  the  said  William  Barlow  has  at  once  instituted 
an, action,!*  the«.^upprior  Court  for  this  Pistriot,  and  is  now  trying  to  have  the 
petitioner  «ondcnine4  to  lot  the  said  child  remain  with  him  and  under  Iftis  con- 
trol until  *he  is  bf  full  age,  or  to  pay  him"  tho  sum  of  five  hundred  dollars  for 

1  the  care  bestowed  by  him  upon  her,  the  whole  to  the  great  damage  of  the 
petitioner;     ,  •  "        ,  v.^^* 

"  fliat,  in  July,  1866,  tho  petitioner  contracted  ano^ier  marriage,  iind  ilijow 
in  ft  position  io  take  care  of,  provide  fbr,  and  bring  up  lya  said  ohild,  and  tiiat 
he  and  his  present  wife  are  anxious  to  have  the  said^tshild^  in  theit'  family,  as 

**they  have  no  other  child,  in  order  to  enjoy  her  affectioln  ahd  society,  »nd  bring 
her  tip  and  educate  her  in  their  own  faith  ;  ' 

"  Wherefore  the  petitioner  prays  for  »  writ  of  J[Iahea»  Corpuk  to  bring  the 
said  Mary-AnnMnrgaret  Kennedy  before  Your  Honei' and  iiavo  ber. restored  by 
the  said  William  Barlow  to  the  petitioner," ,  ,        i"  / 

Upon  the  above  petition  a  writ  of  Habeat  Corpm  issued,  and  Williiim  BarW, 
the  appellant,  made  the  following  fetpm  to  the  same-r —         ,>     ^ 

"  I,  William  Barlow,  etc.,  now  have  and  produce  tho^|>ody  of  said  Mary- Ann 
Margaret  Kennedy.     The  causes  of  her  detention  by  me  are  th^foHowing  :— 

J^"  **•■  _*^f  *  *'»^J'I*'^  ^"y  0/  J««^«L  1864,  the  petttioner,  having  loaf  |ia  wife 
by  death  lind  being  in  needy  circumstances,  desired  me  to  receive  the  said  Mary- 
Ann-Margaret  Kennedy  into  my  family,  the  child  being  then  only  eighteen 
months  old,  and  to  Bring  up  said  child  in  the  same  manner  as  one  of  my 
own  family ;  to  provide  for  her  wants,  board  and  clothe  her  and  instruct  her, 
until  she  was  of  sufficiest  ago  to  repay  expenses  incurred  fo?,her  by  hdr  labor** 
and  society,  %pd  that  she  should  remain  with  me  during  her  minority;  aoi^ 
having  consulted  my  wifa.  as  to  taking  the  child,  an^.  she  ^^onsenting,  I 
then  jeceived  the  child  into  my  family,  and  have  kept  her  with  tho  con^ 
sent  and  approval  of  her  fethar,  from  that  time  to  the  present  timej-tho  petitioned 
never  intimating  that  he  wished  to  depart  from  his  agreement  reffljccting.  said 
child,  until  the  14th  day  of  September  laat,  when 'he  caused  a  letfer  to  be,  sent 
to  me  demanding  the  restoration  of  said  child ; 

"  When  said  child  w»s  received  into  my  family,  the  petitioner  agreed  to  have 

'  reduced  to  writing  the  agreemenjt  under  which  I  took  said  cJiild  into  my  family, 
and  that  the  agreemen^should  b4  made  before  a  notary,  and  in  pnisuanoe  of  this 
promise  I  employed  P.°H.  Larue,  Esq.,  N.P.,  at  Somerset,  b  the  year  1864, 
to  draft  said  contract  to  be  signed  by  me  and  the  petitioner,  in  the  ](erroH  I  have 
already  mentioned,  whiph  the  petitioner  promised,  on  three  or  four  different 
occasions,  to  come  and  Siecute,  the  said  qptary  havihgnt  ready  for  signature, 
nnd  nn  one  rwnnHJon'.  T  sent  wor^ 
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iriftr  OD  the  0  T.  R. «.,  Unfalc4ho-|etitl<»nv  ^.  oopo  V»<i  "Jgn  the  oontrMt,  «-lJ^ 
to  whom  the  pefitioner,  u  GoMelin  ■Utm  aod  bu  depoeeS,  Aoawerad  tb»i  he  Kw'S-r 
would  do  bo;  '  '  •    - 

"  tW  the  petitioner  oame  to  my'  pfaw*  on 'tifo  ajffewnt  oociwionii,  to  fee  hL     ' 
/  ehild,  tfiiB  \Mp  of  which  -on  the  7th  day  of  M  ayj  lant,  and  «n  noithor  of  thne  oooa- 
yiona  did  he  (yzprem  any  doiiire  to  talio  the  ehild  from  me!    On  one  ocoadon  he 
/took  the  child  from  my  wife,  at  Poihte  L<ivi8;«nd  cartied  her  to  ahew  her  to         - 
friends,  and  was  absent  some  three  hours  and  returned  the  child  to  me  • 
i^That  the  child  baa  been  too  young  to'be  of  any  benefit  to  my  family  iwlherto, 
,    and  has  been  kept  four  years  and  five  montta,  which,  at  a  moderato  eatimaUon' 
would  be  worth  one  hundred  dollars  a  y^r,  JiiiaU  hare  received  nothing  and ' 
been  offered  nothing  by  tbe  petitioner;      "^  •    , 

"  Tbe  child  has  been  duplicate  and  has  been  ojreftilly  cared  for,  aod  has  beooitfe 
J^greotly  attached  to  me  and  to  my  wife,  and  the  childias  endmred  henejf  to  Ml 
"  I  fiawe  instituted  An  action  inthoSuf^rior  Court  bere,,on  the  Isf  of  October 
last,  against  the  peUtioner,  to  compel  him  to  enforce  the  contract,  which  he  made 
with  me  about  taking  the  child,  and  to  have  the  judgment  of  th.d  Court  operate 
as  such  contract,  unlou  the  petitioner  prefer  to  pay, 'and  do  pay  me  for  the  keep- 
^ng^ofJiijLflhild  hitherto,  end  this  cause  is  now  pending  in  said  Court,  and  two 
witnVsses,  IsidaigMisle  and  Alexandre  GosseUn,  have  already,  by  their  depo- 
sitions theripin,  sustanrmUhaiitatements  herein  made;  and  unless  I  am  permitted 
to  retain  the  custody  of  said  child  till  that  suit  is  terminated,  I  shall  lose  aU  "**/ 

recourse  against  the  petitioner,„to  secure  the  enforc«r^ient  of  bis  contract,  and  he 
wiH  have  praotis^  upon  me  a  gross  fraud,  cruel  to  me«fid  to  the  ohild,  whid^i 
has  the  greatest  reluotanee  to  leave  my  family ^nd  home :  thdse  are  my  reasons 
for  the  prewjpt  detention  of  the  child;  which  Lnow  produce  before  Yifer  Honor, 
to.aliide  Ybuf  Honor's  order  in  the  premises.'"^  ,   .    - 

■/  ^^^  reading  the  return,  and  a  preHminary  hearing  tl)ereon,jthe  Hon.  Judge 
/ftaderthe  following  order,  on  th'e  2l8t  of  December,  1868 :— "The  Court  orders 
tj^al;i88ues  be  raised ; 

Ist,'  As  tb  the  paternity  of  the  ohild ;  ,  :    , 

2ad.  Tie  alleged  contract  between  the  petitlqner  and  the  respondent ;       > 
3rd.  As  to  Uitf  ha^ts,  conduct  and  morals  of  the  petftjo'ner,— and  that  evi- 
dence be  tal^n  by  wilinesscs  to  be  sworn  before  the  Court. ' 
-     Issue  was  joined  fey  the  ■p«ritia«„on^the"  above  points,  according  to  their  les- 
peotive  pretensions.       .>.'"».' 

it  is  proper  to  remark  tha^  bla^re  tKe  petitioner  applied  for  a  Writ  of 
HabMB  CorpftB,  he  had  been  sUfid^feythe  respondent,  Barlow,  upon  the  swne 
statement  of  facts  as  that  contained  in  the  above  returta.       ; 

In  that  suit  in  the  Superior  Court,  ^ho  petitioner  (SEfendant  in  the  cause  of 
Barlow  vs.^  Kenn«|dy)  was  examined  on  Fails  et  Articles  at  great  length.  But 
his  answelrs  failing  ta'totobiish  «»  commencement  de  preuve  par  tcrU,  the  plain- 
tiff,  Barlow,  witKtHew- his  actionj^ 

The  codt^statTon  between  t^|«tioner  and  the  respondenit,  under  the  Bdbea$ 
'Corpus,  was  coptinued.  "  '   """^ 
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2ad.  By  the  adduotion  of  parole  testimony.  ^ 

Tho  p«litiori<!r  obfMted  to  the  uddvction  of  p«role  Iflatlmony;  in  the  alweno* 
of  any  written  contract,  or  fommtnrfmrnt  ile  preiive  fmr  An*. 

The  Court,  nevertheiow,  admitted  thoteatiipQny  aubject  to  objeoHona,  Md 

-.  lijallj    a.  petitioner  oone«ivud^i|g|M||y|M  weighs  Uf  ^i,.  teeliu,««,, 

•  aithouKh  fto  writmg  WAH  produ^jOmHBBpiilit     ^        ^  /        "* 

Tho  parole  toatirnony,  illJKEpWid  not  eatnbllah 'that  any  con  trad 
had  been  made  between  i^JMim,  and  it  wan  nff,vcd  that  th«  child  had  been 
taken  by  rwipondent'a  wife.STtho  abHonco  and  withotit  the  oonaent  of  the  peti- 
tioner, and  ,thnt,  upon,th«  petitioner  aaoertaining  th|^  the  reapai.dont  and  hi* 
wife,  being  ProU»tant».  wW  bringing  up  tho  child  In  theiyiMa  faith  and  dif. 
feren^ftom  that  of  iUl  parents,  ho  demanded  tb(y|||iipiM%Q,4«||^  cl^, 

^  The  Court,  how^^  overruled  all  |>^trtC^bjoctim»8  to  the  eTidenfto.  and 
declared  bin  ]■-' — •-'■--•      »• > 

"TheCpu. 
the  profltiod 
proved  that 
'  Kennedy,  his 


prt't 


COfll 


b^ohijii 


ii*>8  insufficient,  and  rendered \he  following  Judgment 

heard  the  parties  by  thei/reapectife  counsel,  examined 
and  deliberated,  oon«ia«riDg  that  it  is  satisfactortly 
e  three  or  four  years  ngo,  placed  Ma^y-Ann-Margaret 
wii        D      •  N_'    /      ""*^'  tho  care  and  t  uardiaiuhip  of  tho,  respondent, 
W  illiam  Bar|p^>HWeloga^d  his,  said  petitionir's  right,  authority  and  control 
over  her  person,   under  the  express   undersianding  and  ag^mont  that  said 
respondent  Hould  bring  btf  up  and  oduoale  her  aa  his  own  child ;  conaidoring 
that  said  renpondent  then  •e<,j,ptoa,  the  guardianship  of>ald  Mary-Ann-Margaret 
Kennedy  and  has  eve\  s!n<&,  with  great  care  and  kindness  and  at  great  ezf^nw, 
brought  her  ITp,  according  to  tho  said  understanding  and  agreement,  and  desires 
to  continue  so  to  do ;  ooi»Bi|iring  that  it  would  bo  more  conducive  to  the  com- 
fort,  h«pp.««ll?and  welfare  tf|ho  ^id  Mary-Ann-Mai^aret  Kennedy  to  suffer 
her  to  remain'  und.er  thetoare  oflRid  respondent,  who  and  his  wife  have  become 
much  attache;^  to  her  and  towhoo^jjho  fai^also  become  jittachcd,  than  to  consign 
^  her  to  the  guardianship  of  the  said  petitioner,  apoiJWay  laborer;  apd  a  stepmather. 
to  whom  she  isfttt entire  strahger,  doth' disnifss  ttii  petition  df^ld  petitwfler 
with  cests  and  remand  said  Mary^nn-Majgaret  Keri'niJy  tothe  guardianship 
and  custody  of  the  said  rcspondemjjL     '''^"  ♦      • 

Ofi"the<5th  day  of  March, °186o3«e  cause  was  inscribed  for  review  befoiC 
three  Judges  of  the  Superior  Gou^,  at  Moi^treal,  by  the'petitioner.      '   *'<       J 
Th^respon^nt  objected  to'the  «n  Jp^n  ibr  i«vicw,i«L  thegfou 


2; 
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CBuse  was  nofiisceptible  of  ap^  jTufchis  motion  to  rS  the  inscription  .was 
dismissed  witb costs.  '  .,         .     .•:._''  ^  ^^^^''..    ^m 
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,Tlib  ci<jfi»ie  was  heard  on  the  merife  t^re 

Beaudry;J.v;:,   „  ■  .   ,v,.,  '■'•"■■."     '■    . 

^iJBelanxftK  ft.,  C.  Tf&f  petitioner,  «u|'Siit»ted  tL__ 
'Mr.  Jtusticc  ^rt-^?^  iu^rbper  'anil  illegal,  f^M 

Ircafons:  -.  '"       ^^  , '■:.  \-      '  .       ■;  *  V 

'*..'''*!"'|P^se  the  claim"  of  rcspondjit  thatUhe  petitioner  had  assi^ed  forever 
y.  I'^'j  l#P<'°*^-^  ajperfec^^siranger,  all  h;B>rental  rights,  and  had  also  trans- 
A'ri^d  uU  Lis  parentpl  obllg&tlov,  and  .thaTTuch  an  a^sigiiraent  ehotild  be  1<^ 
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hJi  owo  .nd  bjf  no  jadgment  of  anj  tribawl  b«  divattod  of  hi.  D.U,ni.l  Jl»ht. 

ZV     .      K        *^  "•"""  *•"  *'"""•'"•  °^  "■  "»'"<'  hu  been  .„tr«.ted   but 

JthVkindTT^  T"  '"^'"' "^''K**'-*"'  ^""d.  the  child.     A  contract 
ot  th.8  kind,  ko  be  binding,  must  be  mutual.     If  ft  were  admitted  that  the 

•     L  IS*  K  *'" V""\"«'''  ^  ^•*'"*  ^  ^^W  '^^  Sbligationa  ?    And  if  be  failed 
to  miH^them,  l^  what  prooeaa  could  he  b«  compe(hsd  to  do  «o  ? 

fa  led  U>  ftilflnro.^  obl.g.t.on«,  would  the  law  loolc  t„  him  i,«lofault  of  W.  fui; 
niJiog  the  duties  which  nature  impomd  upon  the  IHent?       I    ' 

If  the  minor  were  called  upon  to  perform  anj  act  that  required  the  consent  of 
the  p«rontj<Moh  as  marriage,  should  the  consent  of  a  stranger  suffice  for  that 
purpose  ?*»,/:>.' 

If  .stranger. ji^)  the  delegated  authority,  by  what  process  could  he  be 
deijrived  of  It,  otiyjr  than  by.  aii  applteation  made,  aa  in  the  present  instance,  by 

-^/*^y*^'  "^        '*^'  ^*''''*  ^  ^«"'"'  ^'^'y  obligation,  to  be  valid,  must  hare 

^tfonri«on :    what  could  ))e  a  legal  cousidoration  for  a  contract  of  this 

'  *;**"P"*m  Wh»t  "um  of  money,  or  amount  of  value,  could  be  weighed  in 

'  4.M  "*"°  r**r '^^he  |«crod  duiies  and  obligations  created  by  God,  between 

father  and  ch|%  Could  a  parent  sell  to  a  stranger  the  rigfit  which  he  has  over 

his  minor  chi|^o(,uire  obedience  to  all  his  lawful  commands ;  or  could  he 

«ell  .the  powATand  du^e«ted  in  him  by  law,  to  consent  or  object  to  the  m«r- 

»    T  *f     '  "•"''  «»»•  Could  be  sell  or  assi^  to  another,  absolutely  .nd 

without  revocation,- in  cia'of  abuse,  any  one  of  his  rvghts  or  obligations  ? 

If  he  cannot  soil  any  one  of  these,  how  can  it  be  pretended  that  he  can,  'with- 
out ponsideration,  and  contrary  to  the  raid,  of  religion  and  of  nature  itself  oast 
.  away  from  jiri^i  all  the  duties  rind  affection  which  the  chUd  owes  to  him  ;  ibne- 
^  ga^  1^1  the  oT)%ation8  and  duties  imposed  upon  him  towards  his  ohUd,  and  substi 
tute  a  stranger  in  his  place  as  a  parent  ? 

,  2pd.  Because,  supposing  such  a  strange  and  unnatural  contract  to  be  legal 
can  It  be  proved  by  any  other  rules  of  evidence  tban  any  other  contract?  If  the 
Jaw  prohibits  proof  by  ^arofc-^ostimony  alone,  in  matters  of  «60,  surely  a  con- 
tract of  the  character  ^^j^^t  claimed  by  the  respondent  must  be  proved  by 
testimony  not  less  strict.  In  this  case  it  is  dear  that  there  was  no  de«)ription 
ot  written  proof  to  sustain 'lb©  pretensions  of  the  respondent. 
.  3rd.  Because,  assuming  such  a  contract  to  be  legal,  would  not  the  parent  still 
retain  the  right,  and  1^  subject  to  the  obligation  of  seeing  that  his  child-wa*. 
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^^"515"  •'••'  **'  *  Mthomeun,  or  of  a  Hindoo,  oouid  •  ChriaUan  paiMft  AiVMI  biaMlf 
of  bin  obliKBtion  to  mm  that  bia  ohild  waa  brotiKht  4  aooording  lo  bit  own 
rvligion  7  And  would  not  (ha  attompt  t<»  brlriK  up  a  ohild  in  a  manner  inoon- 
■bunt  with  thw  bali«f  of  th«  paruni,  Iw  a  Nufllcicat  grouod  for  a  paroat  to  alaira 
the  raailiation  af  ao  unnatural  a  oontraot  ? 

4tb.  BwauM  the  pralantion  of  rwpondont  thAt  the  petitioner,  wbitat  pin«h«<l 
by  povorly  and  for  the  moment  unable  (o  niainUin  hia  helpleiw  off»priiiK,  allowed 
it  to  remain  for  a  time  a  burthen  upon  the  ohurity  of  r«M|><>nd«int,  thereby  waived 
hia  riKhta,  and  took  advantaKo  of  reapondont'a  kind  feelinKa,  ia  not  aupported 
by  reaiion  or  law.  The  n»M|Kind«nt  wae  boun<l  by  morality  and  the  preeepta  of 
the  C'hrlatian  religion  to  b«  <ih»riUblo  to  thuwi  afflicted  by  oitroma  poTorty,  and 
hia  ftilfillinx  auoh  a  duty  formed  po  muao  or  oonaidoration  fbr  a  oontraot  by 
which  the  piirent  and  ohild  wery  to  be  for  e»«r  le^rated,  and  under  which  th» 
parent  waa  to  b«  forced  to  submit  to  aeeing  tho  ohild  of  hia  boaom,  brouj<ht  up  a 
NtranKor  to  hii<  home,  and  a  beretio  to  hia  religion.  U  there  auythiug  to  ahuw 
that  the  petitioner  deooived  the  reapondent  by  protending  to  b«  poor  ?  It  waa 
08  a  pauper  that  the  petitioner  received  roapondoul'a  charity,  and  now  reapondont 
olaima  that  bin  ohurity  must  be  paid  for  either  by  the  permanent  retention  of 
petitioner'a  ohild,  or  by  tho  hard  oaah  cluimed  in  hia  action. 

The  petitioner  aubmits  that,  looked  at  in  any  light,  tho  claim  of  reapondent  to 
retain  poeHeanioo  of  tho  ohild  Mary-Ann-Margarot  Kennedy  ia  unaupported  by 
evidence  or  law,  and  therefore  rt'spectfully  .praya  that  tho  Judgment  of  the 
Superior  Court,  at  Sherbrooke,  bo  reversed,  and  that  the  reapondoot  bo  ordered 
to  restore  her  to  petitioner.  .       / 

Dornuin,  representing  Mesara.  Sanborn  &  Brooka,  for  respondent,  d^lared  be 
had  nothing  to  aay  on  the  morita  of  the  eoae.     ' 

On  the  28th  day  of  Juno,  1870,  tho  Court  of  Review  rendered  the  following 
Judgment : 

"  Tho  Court,  etc.,  considering  that  the  petitioner  hath  proved  the  material 
allegations  of  his  petition,  and,  namely,  thathe  buth  a  rijfht  to  claim  and  obtain 
tho  possession  of  his  child ;  considering  that  the  reapondent  hath  failed  to  pr«vo 
the 'allegations  of  hia  answer  to  tho  writ  of  //.ifcci*  Corpu*  IsHuod  in  thia  cause, 
and  namely,  that  he  hath  a  right  to  keep  pos-MJssion  of  the  child. of  petitioner 
now  in  question;  considering,  therefore,  that  there  ia  error  ifi  the  Judgment 
appeolod  from,  to  wit :  the  Judgment  of  the  said  Superior  0Qart  ftw  the 
District  of  Saint  Francis : —this  Court  doth  reverse,  annul  and  set  aside  the 
aaid  Judgment,  and  proceeding  to  render  the  Judgment  which  should  have  been 
rendered,  it  ia  ordered  and  adjudged  tliat  tho  respondent  do,  within  three  days 
from  service  of  this  Judgment,  give  up  and  restore  the  infant  child,  Mary- Ann- 
Margaret  Kennedy,  to  her  father,  the  said  petitioner;  the  whole  with  coats,  both 
of  tho  Superior  Court  and  of  this  Court  of  fioviow,  Against  tio  rcBpoirdent,  etc." 
,Tlie  respondent  appealed  from  this  Judgment  to  the  Court  MfQucon'aBeneii. 

The  Hon.  J.  S.  Sonborn,  Q.C.,  argued  tho  caae  in  appeal  lor  the  appellant, 
fafadW.  L.  Felton,  Q.C,  for  the  respondent. 

Badoley,  J.,  (dissenting).     Tho  respondent  petitioned  tl»e  provinoi«l  Judge 
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^Mtndmn,  Md  whioh  wu  Iwmwf  fbrthwith,  to  obuin  th«  mntoij  and  po* 
M«-ioo  of  hi*  minor  ohild.     Th«  fwU  iir«.  Ih.t  four  ynn  praTioun  to  th«  appli 
cnUon,  the  mother  of  th«  ohiUi  haring  diet],  tho  petitioner,  the  child'*  fither, 
MiiK  Vpry  Hflwly  nrid  p«mtn«Hy  unable  to  oiiro  for  and  have  oharK*  of  thf  Infknt, 
»ifn»ed  timt  nho  Hhnuld  bo  Kiv«n  over  to  Barlow,  and  brought  up  by  him  and  hia 
wife,  who  worn  very  rmipeotabto  and  in  goo<|  oiroumNtanMM.  Konnwly  waa  t<»  bare 
oxowited  a  conlroot  to  that  effect,  but  had  failwl  or  neglected  to  do  ao,  but 
allowed  the  child  to  remain  an  »gr«ed  up.m  with  the  appellant  >•  fkmily,  where  it 
baa  been  kindly  eared  for  lu.  il,„ir  own  child.     Kennedy  had  lately  remarried, 
and  being  in  oircumataneea  to  take  oare  of  hlR  child,  made  thla  applioation  to 
r.-c,)Ter  hor,  although  it  ia  manifliat  that  neit>ier  hia  mtjana  nor  poattion  ^  « 
common  laborer,  will  allow  or  «ii«blo  him  t<)  bring  up  the  child  with  the  comfort 
♦ltd  welfare  alfijrdod  by  Barlow  and  hiit  wife ,  aiidjn  oonMe<|iienoe,  guided  by 
thcM)  »cry  charitable  motived  for  tho  oliild'a  cojdfort  and  advantage,  the  petition 
waa  dismimicd  by  tho  Judge  to  whom  the  application  waa  originally  made.   It  ia 
unnocoimry  t*.  enter  into  detail  of  tho  right  of  a  father  to  have  the  custody  of 
hU  infant  child:  aa  a  matter  of  juatioe  aud  of  law,  the  father  requirea  no  pro- 
vision of  law  to  Hoouro  to  him  that  right,  which  no  one  can  dtMturb  nor  force 
IVom  him,  nor  deprive  him  of  except  on  aooouni  of  hia  own  bad  conduct  or  by 
hia  own  oonaent.     Except  in  tho  cose  of  ioManity,  or  aomc  deliberate  course  of 
immorality  or  criminal  act  of  \m  own,  no  father  can  forfeit  or  lose  hU  paternal 
right,  and  even  a  oontrnct   by  him  to  part  with  hia  child  ia  ao  unnatural,  that 
the  law  dooH  not  recogui«e  a  muuH  right  to  violate  his  moat  8aoi«d  duty,  leant  of 
all  to  bind  himself  by  a  contract  to  do  that  which  ia  inherently  immoral  and 
o/>  initio  illegal,  and  in  the  eye  of  tho  law  null  and  void.     Even,  therefore,  if  •  ' 
tiither  had  signed  .su(^h  a  contract,  it  would  not  bo  binding,  and  he  could  still 
demand  and  have  tho  custody  of  his  ehild.    See  Chitf,/'»  I*raetice.    Of  oourso 
the  exception  against  tho  father  is  his  own  misoonduot  or   crime.     Thone 
principles  of  paternal  right  have  been  mentioned  as  loading  rules  regulating  euoh 
oases  generally,  but  they  form  no  part  of  this  contention,  which  in  solely  one  of 
jurisdiction.  Tho  provincial  Judge  towhom  the  petition  for  the  Habeas  Corpus 
was  presented,  having  reflised  to  grant  it,  his  decision  was  brought  up  before  the 
■)  Court  of  Ileviow  for  revision,  and  was  overruled  by  three  Judges  of  tho  Superior 
Court  sitting  as  a  Court  of  Itoview,  and  the  only  question  is,  had' they  power  and 
authority  to  sit  in  review  upon  tho  original  decision,  and  to  attribute  to  them- 
selves  a  jurisdiction  over  tho  Original  petition  and  tho  subject  mutter  of  it?    In 
otiier  vrordi,  could  these  Judges,  sitting  as  a  Court  Of  Review,  under  special 
power  «qd  Authority  only,  have  ceceived  such  a  petition  originally  and  decided 
finally  upon  it,  beeause  their  action  U  an  i^suniiption  of  original  jurisdiction, 
their  judgment  being  declared  by  law  to  b^hj^|toieQt  in  the  cause.     The 
powers  and  jurisdiction  of  the  Court  of  HeviMrt?  J^the  2nd  Section  of  Chap, 
i  of  the  2  tit.  of  the  Code  dq  Procedure,  us  foUUil^rt.  494 :  A  review  may  be 
had  apon  <Jvery  final  judgment,  Ac.,  upon  which  an 'appeol  lies,  &c:,  and  6, 
upon  every  judgment  or  order  rendered  by  a  Judge  "  in  summary  matters,  under 
the  provisions  contaiiiBd  in  thn  rtijx  •  -    .       -       » 
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rd  part  of  tfun  Ccthf,"     it  jg  qujto  ohntr- 
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this  fitb  article  has  no  application  here,  the  third  part  of  the  C.  i\  having; 
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reference  to  non-contentious  proijocdii^  oommeficinjg  with  the  first  title,  of 
Registers  and  their  authentication,  and  ending  with  the  9tji  title,  Division  of 
Lower  Canada.  Reverting  then  to  thft  first  aniole  of  ^he  494  Section,,  It  is  plain 
that  the.  final  judgment  frona  whiokftn  appeal  lies  is  colbncctjBd  With  civil  suits 
at  Ipw,  aa  explained  by  the  497  jurticlo,  #ioh  enacts -that  no  review  can  be 
obtained  until  the  demanding  pjdrty  has  deposited  in  the  Prothonotarj'a  oMce 
of  the  Court  which  rendered  the  judgment,  $:iO  if  the  mmunt  of  the  »uit  does 
not  exceed  8400,  and  840  if  the  amoititt  of  the  sriii'eXceedr  J^400,  or  if  (<J»e  a 
real  action.     T^iis  reference  to  suits  for  sums  of  money,  plainly  personal  ^nd 
mixed  actions,  and  to  real  actions,  e^prfessly  restricts  the  powers  of,  the  Judges 
fitting  in  review  to  such  peocecdingB,  and  nrobably  led  them  to  believe,  tliat 
evjerything  not  so  ^pressly  restricted  was  within  their  revision  power.     This  is 
'  the  more  probable  because  it  is  well  known- that  where  any  restrictive  clause  is 
^  introduced  into  a  law;,  Judges  are  in  the  habit  generally  of  interpreting  the 
intention  of  the  lawgiver  by  tl^ilit  clause,  so  that  all  the  cases  which  are  not 
expressly  excepted  are  presumed  tb  hqve  been  intended  to  bo  admitted.     This 
probably  led  to  the  mistake  of  the  Jutjgea  ^o.  teuiew.     Now»  the  12th  Chap,  of 
the  3rd  Book,' of  the  Code^deProcediire,  takcR  from  ffie^DSth  Chap,  of  the 
C.^S.  L.  C,  regulates  the  proceedings  upon  the  vipl  of  Itybeiw  Corpus  ad,lftbr 
jicieodiim,  the  writ  applied  for  in  tliiscaiise.afid  prpvides  for  ijs  ap^lhsation  tp  a 
Judge  o^the■  Court  of  Queer's  BeMi  or  tola  Judge  of  t|ie  Superifir  Court j.. 
with'power  to  return  it  into^term, if  it  cannot  be  executed  withoit  dejay  befoi^, 
■    term,  or  if  in  term  to  vacation,     flie  application  was  made  to  the  Judge  oi^.the'" 
,   ,8th  of  October;  1868, -and  the  writ  thereupon  isajied.     On  the  18Ul  o^November 
following,  Barlow  made  his  return,  whereupon  oitthe  2l3tc»f  ^^ttlber  following, 
^   the  Judge  ordered-  th«t  issues  be  raised,  jPrhicli  i^rere  taken,  VnSi-after  evidence 
heard  and  considered! and  the  parties  beard,  judgi^ent  was  rend^i-ed  o^'the  26th 
of  Febrtiury-,  1869,  whereby  the  petition  of  the  peti^tioner  was  dismissed  witli . 
costs  and-the  child  remanded  to  the  guardiansliip  of  the  jippenant.     This  j\idg-' 
meut,  us  in  a  i^vil  suit  for  a  specific  v^e,  wiia  submitted  to  threfe  Jjlidges  of  the 
Superior  Court  sitting  Tn'-^evie w,  and  set  aside,  the  pet^ion  being  granted  aud 
the  cWRt  ordefed  to  be  remitted  to  W  lather's  eiistody.    No\y,  by' the  lOol  art. 
^  *of  the  Code  dfe  Procedure,  it  is  provided  that  w/ien^ver,  a^ont<)fIIubeaitCorjtiti^i^ 
generiilly  and  therefore  including  the  vtkudiiuhjiciefnfum  above,  has  been  oi)$(r 
refused  bn  any  Jit*fg^^  (or  asty  t|ie  28th  Sec.  of  C.  .S.D.  C,  clhap.  95,  p:'886'       '; 
'  'jy  one  Judge)  fhe  "'(tjfplicationfor  it  cannot  be  renewed  before  him  or  before 
„  any  other  Judge  uiiless  new  fadts  are  alleged  ;-but  tlwaj^licatie^  ma^  be      • 
"  renewed  before  the^ourt  of  Queen's  Bench  at  its  next  sitting  kiAppeM  at  }  ^■ 
.^  "  the  place  where  appeals  are  brought  from  ^  the  Dihtrict  in  which  i¥  W'«-    "  ' 
•    "  cutionwas  ww^fe.'i' ^The  28th  Sectioij  is,  "  but  application  may  in  any  SOch  case  '    , 
V be  made  anew  to  the  Court  of  Queen's  Bench,  which  js  herebjr  authorized  to,   . 
f' entertain,  hear  and  determine  such  application  at  its  next  sitting  in  a{$p^ii^ 
*.4  etc."  It  cannot  but  be  manifest  that  the  power  granted  to  the  Court  of  Queen  a 
,   Bench  tbentertaip,  he^and^etermine  the  application  anew,  of  the  28th  Section,  *'  .[- 
'^^  ^^f!""^"^  appI^fl^lMpielPpd^  de  Proc^uie,  has  reference  to  an  briginjil 
juviedfction  4iutl»o;>fficd '^r'that  fc'ourt,  and  not;  as  an  appellate  jurisdi<^6n', 
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teoause  though  no  leil^w^Apfrfieatioto;  oii«t  be  n^atf^^^^ 
Judge; except  with ,Jhe  allegation  of  iew  fi»ct8,the  faxn^iiapplioitJQn  Bjaj  hottii^de 
anoWto  the  Court  of  Qucoa-i^cijoh,  generally,  and  «ii»,ii jfa  b^nfi^  ^i^v/v::.' 

meaning  of  the  terms,  the  prtfri^if  the  writ  <^  JJiii^^is^iC^'tw^ind  t)ie  ^ 
and.  jiirisdictioil  deduoible  tlietilrom:  th<A»^^^^^ 

and  bjr^Hiiliard  6n  WeW  Trials,  p.  566.  Ji^  ^t^ffy^bs^rit^'W!^^^  ^jW^  '^  °"=ir>  ■ 
aary  to  have  recourse  to  the  Comnibn£aWV*bf  i|i  no'ottier  ^aji^ 
:.'';the  true  definition  of  the  '^rit  of  !J(raboaa;Corpni  ]::^m^'&m^^  -''^ri^V' 

there  were  vartoua  writs  WlM  ^«t«  of  Jifab<^^^^ 
'"^'•hcre  spoken  of  is  that  great  aoif  celebrated  'ilik'tmiiiififdl^c^eijij^f^ 

■^nmm,  known  by  the  name  o(  Habeas  Corpus  ad  ;s^Joienduifl,aj^^^^ 
^person  detaihijig  another,  tod  odmmandin^  hys* to^J)rbdu«So  the  |»a| 
day  and  cause  of  his' caption  andi  detention."    The  Writ  in  its  fiature.^^||Ee  T^rK^^^ 
procedure  thereon  is  the  same  In  tho  Tlnitcsd  3tat<3*'  as  it  l^h^teor  iaJBrtgl^^,  i  J^      v  ' 
Billiard 5)n  New  Trials,  p.  566;  says:  ♦•  The  (^estion'c^.ii^'h^-^^T^'r''  '"■'. ' 
in  connection  with  ]HBbeaB*Corpu9,whiBh»^is  us^l/tliojSrisdictfoB  of|t  Co«  '*' 

,,of  Appeals  .only  exteads  to  the  filial  orders  and  ju%mfeit>t?  of  Sijtperioi'  Courti 
,    and  not  to^those  which  judicial  officers  aro  autlioriled  to  ri>iike  oi^t  olC^urt;  4b  4 
order  on-a  writ  of  Habeas,Corpu8  is  not  onV order  of  € wH^ ittd^towt  ib^ ' 
^appealed  from,  even  thpugh:  Iteatd  ^nddmSd i»'()o|^r(:i  ''^Bd. mi^sit ■Stpe^i: 
not  lie  from  a  decision  of  the  Coiirt  belosr  reniand^n^i*  prison^,  b;r|ipl  up  OB^ 
V  i»  Habeas  Corpus  to  the  Superbt^  Court;  Wlien^tlie^jurisdictlotiit  of  te  t^^o* 

Courts  ^'concurrent  in  alK criminal  matfcrs,  ftit^  bccrtuse  thfe  d«*isio^  iS  4^ 
1    final  judgment;  nor  On'the  refusarof  »  judge  Jii/lh(6(  Court  bek>W'llo  dii^sbai^  a 
'/\  piwner  og  a  writ  of  Habeas  Corpus  •  and  tlij|('«^i!»^i^te  powcr'^ontesi^ioB  a 
;C6urt  to.revi^'the  judgmetits  of  the  Ju8tj<H^of;thii,;^o^ce  does  not 
that.(|^rt  todo'so'on  a' Habeas  Corpus,  nofe^/iai^iBpj^Wlie  from 
*il  "^^  *<^''f^o'*fy»«lo«',^n:uling  a  motion  for  il^discbar^^,  il^r^^ 
returo^of  ailabeas^rpu^is  not  ^ng  tijUdMioBt  OP^Sf^^^^ 
Cqwim^idi,'il  suit  or  actum.'''  '  '.    '   --:■''':'      "''   .,''/■"'"    '^ir'"  -■'.;"• -^^^  .: 
■■ ,        '  y^il|^[g'  as  ba^lc  Jto  the  foct  that  the  Writ  of  llab^si  Corp|a8.is;«Mf  j^^fj^??^^^^ 
«  artd  i».noT^toit  withife^^he  cognizance  of  the  ciril  tribunals  as  §ucU  sui^;th^ 
-the  Court '^Qmcals  i|>oft(jiuljy  authorized  to  entertain  anew  an  applioption  ft| 
V    "^theissiie  of  |rpi,.not  for  reviving  the  fornier  writ  w^flhhi^  been  djISharged,! 
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andvConsequently,4hat  the  jurisdiction  iq  j$ueh,new  apptlc^o  is  oriilnalihdl  ''' 
j  that  Wirenewal  a^liaation-ig  authorized  to  be  niadcji|thre6'j«idge»;  :» 
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more  tlian  tQeOn^,  except  linger  certain  conditiobff  wbich  do  iio^iit'het^'and 
^,|th»t,  tb<Jreforfe,.tHie  power  assumed  by  the  Court  in  revijw  is  ^at  supp^ 
"  law/Snd  tlietefbre  it  sliOtild  be  declared  thai  thi?  Judges'eitti^pjg  in  revUw  hatf  Wo 
jurisdiction  in  th«  i*.atter,  apd  that  tl§ir  judgment  must  b**  set  asiHe  wii^f*:  ^#  >!v 
leavihg  to  t\>e  peti«|»f-   '' ■   "        *"  —'       -  .   •-  .      « 
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Courb',  and  .pot -of  the  jud|:e.-  The  judgme^  of  the  firgt  inBtancev.  wif^'^?»«n 
pxtraordiiiaiy  one.j  it  is  monstroUs  to  thjvk  that  a  fathei'Wb  div«^  ^imself 
ofhia/righttohiscbild.  .    '.     ,  ■•  ' -kA  ■ ' 
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The  Judgment  is  Id  thtflblloww^ terms:—"  The  Court,  eto.';'eto.,  con$idering  - 
that  the  judgment  by  the  Superidr  Cprt  sitting  at  Sherbrooke,  date^  the  2||jthi 
d||y  of  February,  1869,  is  a.jndgment  rendered  by  the  Hon.  Judge  Short  in-  the 
Superior  Court,  jnd  not  a  judgment  by  a  judge  sitting  in  chambers ; 

Considering  that  the  judj^nient  of  the  Court  of  Review,  sitting  at  Montreal  ' 
dated  the  28th  day  of  June,  1870,  is  jtho  judgment  of  a  Court  from  which" 
<^ere  ^  in  this  case,  m  ftj^al  to  lihis  Court ;  '' 

/Considering  that,  upder  tiie  diroumstanoes  of  this  case,  an  appeal  did  an*  does 
1^  to  this  Court  from  the  Judgment  of  the  Court  of  Review  in  this  oau8« ; 

Considering  that  by  law^  tho  respondent  in  this  Court  (Kennedy)  is  entitled 
to  the  pbsp^ssion,  custody  and  guardianship  of  his  child,  and  seeing  that  there 
is  no  fact  establishft^,  by  the  evidence  adduced  in  this  cause,  to  prove  that  the 
respondent  i^or  w^s  in  law  deprived  of  the  custody  of  the  said  child  ; , 

Considfering,  therefore,  that  in.  the  said  judgment  of  the  Court.of  Review  there 
is^p  earo^^dofth  conflrm  the  said  judgment,  and  dotli  further  erder  that  the 
ap^llant  do,  within  three  days  from  the  service  of  this  Judgment,  give  up  and 
restore  the  sftid  infant  child  of  thejespondcnt  to  her  father,  the  said  respondent"*: 
the  wbole  witii  costs. #  the  Superior  Court,  the  Court  of  Review,  and  this 

Court,  etow"  ,  'w     ...      .  '  " 

::„  _■.  r- :-        «>•■■•   "  ..^   •■    ..  _,  -  ^  ■ 

Judge  Badqlet  diluting 
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Judgment  of  the  vppurt  of  Review  confirmed. 
'  as  to^the juris'diction." 

•,>;    Cubuna &  Belatuier,  for  petitioner  and  respondent  in  appeal.  ( 

i      Wf.-i.i/!\ito»,  Q.C.,  counsel.  i?  «     \  . 

V    ■^'""'^O'"'' tt- i?*'oo/j>,  for /espondcnt  below  and  apfwllant.    '■■ 
■^'>*::(L,U^B.)  ..    .      .         •  ,..',  -  ^^■■.■"  .       ,^-  „:—■■'   "■  ■■;":"" 

'■     Aiithflirities-eijfed  by  petitioner:—  ^        '\^  .      ' 

1  °  .  A*  to  right  oUAppeal :— Code  of  Civil  {Procedure,  Alrt.  494,  p.  131 :  Arts.  1046  1047 
1048,  1049,  pi»;  299-291;  Art.  1115,  p.  311.,,        ,  '         ' 

t.        29.  As  to  natufe'and  evtenjt  of  tiie  paternal  authority:  10  Merlin,  Sec.  V,'  p.  400;  Diet. 

Droit  CiTilji^ollilnd  de  Villatgues,  p.  378VToullier,  104G;  Prudhon,  de  rUsuf.,  248.  ' 
"  ".-•■  /^  °  •  ■^»  *o  tli^  consideration  for  the  supposed  contract :  Civil  Code  Lower  Canada,  Arts, 
•105^f-1062-l  257-1258-14;   Marcadt,  Expl.  du'  Code  Napoleon,  p.  08,  Vol.  I. ;  1  Vol.  Rep.  of 
.JIS!<)ni.  on,  Civil  Code  L.  C;  p.  202.  ,       , 

*■  ^  The  English  authorities  are  very  Strong.    See  Retina  vs.  Smith;  /«  re  Boreham,  Eng. 
,    ,  Law  and  Equity  Rep.,  p.  221,  Vol.  IC  ;1852-1853.    The  cases  submitted  in  that  case  were  : 
The  A'iny  vs.  Greenhill,  4  Ad.  &  B.  624. 
i![jP/)(ir/e  A'Ai^ner,  9  J.  B.  Moore,  2T8.  %, 

/i'l^e  A'jVyr  vs.  (/«  ^l/un/i^dV^t;,  5  East,  221.         "  "  r.  •  ;*  ' 

'The  American  cases  also  support 'those  decisions:  ■.-'.-- 

The  i'«op/e  vs.  i/erc«<H,  3  11111,  399  (18'42)  10  Pick.  R.  203.  "  ■       "- 

A'<ate  TS.  iSmi<A,  6  Gre*nleaf',,R.  (Bennett's  Ed.)  462.  *       /  "^  ,  ''  ■ 

^jtfayne  VB- //«.<«)<«,  1  Ilalflted,  Ch.  R!  455  (1846>.  '  

Pool  vs.  G()tt,  14  Law.  Rep.  209,  Moss. 


^'. 


wi,*.: 


The  aUihorititts  cited  by  raspotuicnt  (Barlow)  will  be  found  in 
•p.  57.  ' 
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COUR  SUPBRIEUR^,  1872.  ^ 

ST.  HYACINTHE,  2  DECBMBRE  1$72. 
■^■.Corum  SiooTTE,  J.     \    .  ' 

"'•.      ■   ^    ■  NO.  im    ,    -'  ;■''•■■>  ';•..  ■;  -^  •. 

Michel  Oirard'  va.  Jjouit  J^Hanger^et  qt.     ,  , 

J«  6  mii  1668,  le  noiiuiK  HllalM  Th«berf[e  obtint  de  la  Liglalaturo  -p«r  ttatat  special  [36  Vfot.  oh.  8i2) 
le  droit  de  percevoir  des  p^age*  8ur  unpont  parluicon8lruitaur  larlvi«ro  Yamatika,  au 
Tillage  de  8t.  Foy,  et  entre  autres  prohibltiohi  r»cte  d'octrol  defeiiif  (lection  10]  a'«riieriiAiun 
'  >    pont  poiir  le  traniport  de  peraonnet,  beatiaux  ou  voiturea  pour  Iporo  ot  gain  i  un  milln 
au-d$taua  et  une  domie  lieue  au-deaaoua  du  pont  deTbiSbOrgo i  peine  d'une  amende  de  40  obellna 
^ ,,        pourvu,  ^|oate-t-il,  que  ri«!n  dana  le  prtaont  acta  n'aura  I'eflet  de  pri  ver  le  (public  d«  patter  "Ik 
"    "     riTi6redan8leelimitea<auadite8  A{7u^,  encanot  ouautremcnfaanaliioreougain." 
JuUB:— }o.  Que  la  propridttf'et  la  posaemion  du  Ubmandeur  (qui  eat  adac  droits  dd  conbeltlonair« 
Th6berge]  eonaiatent  uotqupment  dans  le  droit  de  perception  des  p^agea,  le«.cenatruction8 
coliatituant  le  pontmeme. 
,     Zb.  Qu'aux  termea  de  I'ociroi,  it  est  permis  deconati^ire  un  pont  dans  lea  limiteSdi\.privilt!ge 
iidvi  Uotnandeur,  pourvu  quo  ce  ne  soit  pfta  dana  un  but  de  gain.  , 

-.—+__      So.  Que  lea  IMfendeure.en  commcufant  ^eonatruire  dan8>k>8  limitea  du  prMMg6da4>eniaiI^ 
.      t     deur  un  pont,   deatini  A  oervir  de  voio  do  paaaagc  llbre  &  eux-memea,  ot  i  400  autres  cor 
y)".   propriStairea;  8an«exi(for  dop*ago«,  it'ont  pas  «rigfi"  un  pont  dana  un  but  de  lucre  qu\x|tin. 
'{^j-  nlont  pas  vlol#  le  privilege  du  Oemandeur  et  no"l'ont  ancrnienient  trouble  dana  »a  poa^eaaion. 
.  y      40.  "Que  le  gain  ou  lucre  mentionn^  en  I'aote  d'octrol  n'eat  paa  autre  chose ^ue  le  protit  repre- 
sents par  le  p6ago  exigtS  pour  le  paaaage.'    ... 

•     5o.  Quele  proatquoretirerohtiesUemandeurtdoruaagedeleurpontn'estpaslolapreou 
..profit  mentionn^^  I'aote  d'oetroi.  "        . 

6o7  Que  la  prohibition  contenue  en   I'aote  d'octrol  no  oonatltuo  paa  dans  la  peraonne  ds 
Demandcur  un  droit  r((el  suacoptiblu  de  lui  donncr  droit  A  rpotroi  ou  complainte. 
|,V^  »7o.  Quo  tout  CO  &  quql  ee  riduit  le  droit  du  demandeur  danalecaa  do  constrnotion  d'nn 

pont  dana  I«^  Kmitea  de  son  privilugo,  dana  un  but  de  gain,  eat  la  pouraulte  poui;-r|uneiide 
iDipos^e  par  i'aote  d'octrol. 

PiR  CUBIAU  :— Le  demandeur  est  propri^taire  d'un  pont,  et  d'aprtis  la  .charte 
octroyfe  par  le  statu t^  il  a  droi^'exigoV  des  p<Sag,es.  Use  plaint  queles  'rft'fen-. 
dears  ont  commetj^cd  des  travaux  dan»  Ja  riyiOre, '  dans  le  but  de  coostruire  un 
pont  daps  lJ«Stej?dit&^e»jliraiteH  assignees -fjltir-  sea  droits  cl^trfti^|§t  d|  jxjage,. 
demande  qu'il  Jeur  soit  enjoint  de  dJJiriOilir  ",6es  traVaux,  ''^t  de  plus  M'ife  soient 
condamnds  i  payer  trois  ci^t  dollars  poUr  ses  d^minages-int^rCts.     ,1^ 

II  afest  paa  sans  iniiportance  de  bien  apprdoier  quelle  est  I'lespdce  d'actioj 
jBiefcde  par  le  deuiandeiir.  -  Car  quoique  dans  nos  tribunaux,  on  ne|8'arr0^ 
gvildre  aux  diffdrences^ue  le  droit  Jtomain  avait  dtablies  entife  les  Jfeons,  'It  ' 
qfl'il  ne  soit  pas  ndcessaire  de  les^ddsigner   par  un   rioln  qulloonqaet  II  n'en  est 
•plais'moins  vrai  et  juste  de  dire,  que  rexeroice  des  actions  di^uki  «&Ja*bature  %e9 
4roit8^       „  -..  .  ■v'l'^f-  '•*''•.-" ''"\ 

!L  II  y  a  des  actions  pos.ses8oircs,  des  actions  pdti{oir«s«  4e8  ,iaction^^dinairef« 
fondde8"Bur<ies  engagements  et  de«  gbli^f^tions  ddcoulant  au  d«  la>i,  pu  des' 
conventions.    '  „  "^v  i  '  '  -      .  ' 

Le  droit  prdcMe  t-pjjoura  ragtJoti..^   La  nature  du  droit  risgle  done  ses  cojis^- 

jjuenoes  et  lVxerbice_,  dea  aotbns  utiles  d,  sa' prolectioti,.-         ?'     .■        '   *i':  • 

I    '  Le  demandeuriqualifieson  action  de  complainte  eb  ddnoneiatioii  i^e  nouve!*cbu- . 

vre.,    Les  oonc|Sl«i<Jns  qii'il  aj.4)ri8eB  ftoht  prdcisesj  distinotes,  et  oft  peut  sans  hdsi- 

tation,  affinuer,  qu'y  exejcS  Taction'-  possessoire,  qui  dans  notr<f  jurisprudence, 

stlaiiwm^lainjte^BddBonciation'^de  nottvolajovref.^^^^     V     ~      '     "y  #^^- A^r  ; 
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IMLn^ret-.  „»,„!«  94ti  indiqdo  -Lo  posHcsaeu.  d'ua  hdrilTge.  ou  d'un  droit  rd«I,  4  titro 
autre  que  oelui  do  fermier  ou  de  pr^oairo,  qui  est  trouble^  duns  sh  po.s«es8ion    a 
1  action  en  coiliplainte  coitre  eeiui  qui  ronipcche  do  jouir,  afih  de  faire  cossor'  le 
.     trouble  et  <?tro  maintenu  Sans  sa  posnesHiot*.  " 

II  faut  etre  possesseur  d'un  heritage  ou  d'un  droit  r^ol,  ititrc  de  propridtaire 
c'est  A  dire,  animo  »ibi  hahmdi,  et  qu'on  soit  enipt?chd  de  jouir, 

Dans  touto  action  possessoiro,  un  point  essentiol  est  dono"la  fxwuosSion,  la  pre- 
mjtVe  chose  i  eiaminorest  si  Ton  est  trouble  dans  une  possession  rc^unissant  les 
caract^res  exigds  par  la  loi.  Car  la  possession  a  ses  regies  A  ses  cffet;  particuii-  • 
ere.  La  ^pssession  r^uise  est  ndcessairement  celie  aec6nipagn^  de  I'inteution 
mumo  sih  Imbendi.  On  pout  done  affirmer  qu'elle  doit  dtre  telle,  qu'elle  fas«c 
;  prijumer  la  propri4t«5.  .  C'est  dc  la  propridt.5  prdsumt^e  par  la  possession  quo  dt-- 
ooulest  J  dction  possessoiro. 

•    '^^^f  "'.('"'•  2-)  ddfinita^f^tla  possession..  "  Kssdder,  c'est.  d<5te|!ir  une 

-  chose  ••^;<?e  inte^^O  de  Iaconsid^rercomme8iennc,"a7it»to  rfomi/itou/nit»j««(7>i  . 

iflaoc;i</<, '/-o'est^Slprs  la  possession  civile.  " 

,,      La  pos8e?sirn.«8t  in.sdparable  de  I'idde  de  la  propri^td.    L'action  pos.He.ss,tirc^ 
n  est  accordde  que  pour  protdger  la  propridtd.     II  nf,y,a  quo  la  possession  civile, 
qui  dOn^ne  le%  dtoitg^.la  possession,  cos  droits  d^coulent  du  droit  de  poss(5dec 

Partant^deces  r^os  et  de  cos  principes;  il  siiit  difeotement  qu'il  y  a  dos 
choses-fiui  ne  peuyent  faire Tobjet  d'une  possession.  ,]  "  S 

,  Toute  chose,  Wjs  du  jjommerce,  no  pent  6tre  I'objot  de  la '  possession  civile. 
Car  dans  CO  cas,  Vanintus  domini  est  ill^gale,  non  seulemfent  i  I'^gatd  do  ues 
choscs,  mais  de  plus  t»ut  rapport  i  I'acquisition  de  la  propri<Std  par  la  detention 
ct  aux  interdits  possessoiros,  capable  de  produire  le  droi^ddlaposrfssion,  masque 
On  ne  suppose  pas  que  la.volontd  d'avoir  la  chose  animo  sibi  Mbendi  puisse 
e^istor:  ^  •  *    '        ^  '  . 

II   faut,.  dtt  BoDJean,  "  que  oelui  qui  a  rccours'ila  oomplainte  retkiendo  pos-. 
sessionis,  ait  la  possession  juridique*propreniefct'dite.''     Do  cette  n^cessit(J,  il. 
iBuitque  l'action  possessoire,  soit. d'une  chose  qoi/etft  pas  dans  la  catt«sorie  des  ' 
choses  publiques/et  communes.    '  t 


r 


Examinons  la  posssessioji  dij  demandeur  tel#il  I'a  qoaJifi^  et  tel^ qu.'il  I'a  r<?dl- 
lement  d  V^s  les  faits  et  la  lol.  II  so  d^dj^  proprWik^  du  pont  ddsignc^ 
dans  le  statut,  qui  lui,  a  octroy^  lo  droit  de  >3,tt^re  des  pda^es,  et  qu'ikest  on 
possession  k  titre  de  propridtaire,  de  ce  pdnf  et^TS  dit)it  d'exigeY?des  p^ais.  La 
«lK,s.session.est  du  pont  et  du  droit  d0j)dag6.;.'Voici  comme  la  ^mande  Lalifie 
ct  d(?sigfle  sa  propri<Jt<S :  "  Un  pont  bfiti  et  construitsur  la  riviM  Yamaska,  qui 

.  est-navigaBleetflottabloetquia  toujours  ^td  une  voie  publiqueX^e  180  pieds ' 
de  longueur  sur  18  ^e  largetjr,  et  ledroit  d-'exiger  des  p<Sages."     On  lie  pretend  ■ 
qu'jl  la  possession  d^une  cbnstruction  faitesur  urie  riviire  navigable  avec  la  per- 
mission  do  I'autoritd.    Cette  possession  d^coule  du  titre  qu'on  invoqye.    Co ' 
titre  doit,  dans.laxircoirt^nci,  quali%rJa, possession,  comme  la  nat^ffe  memedc  . 
Ja  propri^t.5,  et  par  6onB<5quei>f  les  efl[ots  du  droit  de  pes^ddp^. '     , v^       ,    ,     . 

-      Lecopcessionnaite  est  d^clar^pafje  titre  propridtaire, %  i^ont^  de8:maisdn?de'- 
p4ag€^  des.jnpD**5j*  etaborfls.amsi  (jao  des  phages.  '  "     ■'     , 

'"    :'     :..  '   .■-■V;:.:v    ,    „.    -,  • ,  ,  ,••''.:„.-%<./■'   -  '  ■    ■■■-.."''.       • 
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i  La  propri<<t^  qdiAiuc  la^ssession  sont  limit^es  au  poot  et  aut'p^ages':  Ainsi  ,  "'''•'«« 
nullc  propridt^,  oulle  possession  do  la  riviere,  mais  soulement  lo  droit  de  robstruor  B«l«n^Vot«i 
pur  la  construction  d'un.pont,  etJe  droit  d^exiger  p<SagB«  de  ^ux  qui  |»a89e»ont 
sur  le  pogt.  fj?         :   »,    " 

:     Pour  exensor  Taction  possessoire,  il  faut  justifier  d'un  troO^ledans  la  poises-  .       ,i*i** 
aion  du  pont  et  des  phages.  '    "■  '     ' 

'  Quel  est  lo  fait  alldgud  coinme  constituant  le  trouble  ?  c'ost  quo  les  d^fendeurs,      '  !* 
pr<?tcndant  avoir  droi^  do  construire  un  pont  dans  lea  limites  de  la  concession,  ont         '  v 
comi)aenc<S  H  faire  des  tr^aux  dans  la  riviere  dans  le  but  de  so  procurer  un  poa- 
sage.     Iln'yxpls'danscefaitun  trouble  dabs  la  possession. 

II  n'y  a  14  auouncr  interrentipn  quant  au  pont  m6me,  ||yuoun  aote  qui  privrie 
^mandeur  de  sa  jouiwanoe  ou  qui  I'expose  &  la  perdre.      ., 

Les  travBux  que  les  d^fendeufs  ont  fuit  dans  la  riviere,  n'^fant  pas  autorifles 
par  I'Etat,  peuvent  les  iaxposer  H  des  accusation,  ik  des  indictements,  pour  obstruer 
la.voie  publiquc,  mais  non  H  des  poursuiTes  privies  de  la  part  de  toutes  ppr^onnes 
qui  prdtendent  intdreas^ds  H  faire  enlever  era  obstructions.comim^fipseigne  Rlack- 
flJtofie^  "  The^w  giva  m  pn0e^r^ijf  J^r  anything  hut  a  private  wmng  ". 
^i  No  action  W^'for  a  puhlicUr  conngf.on  nuisance,  hut  an  indictment  onlj^.^K 

Telle  ac1ti,ofcne  compete  Sl  des  particuliers  que  lorsqu'ils  souflFrent  un  tort  con- 
siderable, personnel  ot  actuel;  or  il  est  Evident  dans  I'esp^e  qtie  le  pont  nieine, 
ou  les  p«;age8,  qui  sent  ).'h<?ritage  dii'demandcur,  n'ontpas  souflFert  un  doniniogc 
_  actuel,  qiie  le  pont  n'est-^nt  expose  4  destruction  qaelconque  par  le  nouvel 
oouTrfe. ,.    >:         ■-.<  ;-.^   -•■',-';%- .-v.    ...  ,     ..  >        ^  ^ 

La  question  des  prdfits  futurs  es'fe  chos6  essentiellenipnt  distincte  et  sopar^de 
celle  de  la  possession.  '    .  .     "  '     '--  / 

On  jouit,  oQinriieon'  lefaisait  aupartivant  en  fecevant  pdage  de  ceux  qtjprave'r- 

sent.  La  dimitiliUon  po*Bible,3es  p^es,  par  le  fiutque  plus'tardquelquesperson- 

nes  jwurront  faire^usage  du  nouveau  jtont,  n'affccte  gas  plus  la  possession  que  la 

>  *diininntion^4craindre  dufait  de  IJd^bKssdtoent  d'un  grand  centre  d'affaires  qui 

appeUeftiit  dgns  jjine  direction  tqqte  opposde,  les  peraonnesqiii  ^taient  dansj'ha.- 

;    bitude  tie  circttler  sur  le  pont  du  demandeur.  ^ 

Faisons  I'applicatjon  des  r^Ios  qi*i  yi«9)ncnt  d'etre  expQSifies  aq  litige,  eonime 

„   actiwi  poSsessoire.     '  *        *    \      "i  '     /  "      .  ', .  ^     " 

Le  trouble  dbnt  on  se  jJlhint'  es£  4  -raisQjj  d'entrepiise  sur  une^ivi^re  navigable,' 

.  wr  chose  publique  et  commune.  La  ri^gle.  est aue'ces  chdses  ne  peuvent  .dtre  pos- 

s^ddes ;  que  les  voies  de  fait  surges  choses  no  donnent  pas  lieu  cntre  les  particuliers- 

aux  actions  ppsseBsoires.parcequ'iUn'ontni^rop'ridti,  oi  possession  deces  cho'ses. 

j^ijl^it  reprdsSfttd  oomme  trouble  n'a  tofcvd  au  Demandcur  auqune  portion 

^pp  possession  de  sa- pVbpriiSti^.     II  n'y  a  ^  plainte  que  k»  nouvelAieuvre  est,de 

'  nature  4  rendaele  pont  moinif  s&r,  plw  expo*^  4  souffrhr  par  la  crue  de's  eaut,  A 

'-  piUexplcStation  qu'avait  lej  l)emm«mu.    Nullement,  tons  mw  IroiU  de  jKSssi?- 

omme  sa  posSession,  soni  rest^s  ce  lu'ils  dtaient.  .     •  •   - 

Ainsi  tous  lee^l^ments' de  Ijaconiplaintc.manquenf  *       - 

En'^ain,  dira-t-o»     mais  o^tre  cette  possesewn  inat^rielle  du  pont,  la  defense 
que  (Jbntiei^  Ja  ooBcodBion,  de  pie  pas  const^uir*  ^  pout  dansteliaa  lijjpiie^,  con«^ 
titue  un'droit  qui  aecorde  Texercice  4*  J'aetion  pofwrasoire,  eoril**  I^s  • 
qjii  feroot  cetttJ  construc(ion-j-Sectio»  lH  iirfp:  32— 2|»^Q»tofMi. 


V  ^ 


-^ 

.r     ' 


''fi| 


•\ 


'."''      *r    .  '         .,■      ■     .                  ".  ■>  ' 

■tf.l 

_', 

■-   *           -■„    1. 

■    ■      ■                 -           ''Ar       ' 

'.. Kt     ■■■fy^K:..% 

n     ,  ■!     -,'                   <    ,      V"'                          "^        ■--■•'•{■ 

4   ' 

„•  ■"      f''  .:    M    .             .  '  , 

■../♦   ' 

** 


■:^-. 


.v*^ 


•* 


« 


■  .p 


266 


COUR  SUPERIECRE,  1872. 


•■(ivr 


W' 


''K 


lifl«.;:;...,  A  5"""  "  ''J""*^"*"  *  '"  P'"Pri<St<5  du  Demandeur,  qui  nVst  saisi  que 

«i*ret  .1.  du  pont.  Le  droit  H  do«  pdoges  08t  corolloiro  de  la  proprKit.?  du  pont.  Pi^aL 
efc  pont,  o'e»t  mOme  propri«5t<J,  mOmo  posseaHion.  II  n'y  a  pas  deux  droits  deux 
propridtdfl,  doux  possessions.  ' 

l]out  fait  qui  n'uffocto/iullenient  la  propridtd  et  la  possossion  du  pont,  el  tou- 
tofaw  il  est  susooptible  de  pouvoir  ultdrieurcmcnt  diininuer  les  profits,  ne  pout 
ctro  attoint  par  I'action  possessoire,  nmis  il  est  HOumis,  comtne  tout  fait  de  I'hoai. 
in<J  pouvant  causer  un  tort,  aux  actions  ordinaires  et  aux  consequences  de  la  loi 
chaque  fois  qu'il  sagit  de  oondawnutions  ddooulant  d'obligations  do  faire  ou  do 
ne  pas  faire^ 

Cette  d<5fcn8e  n'a  pas  or<;<S  de  servitude  au  profit  de  la  propri<St4  da  Demandeur 

,8ur  Ic  doiuame  public -Car  la  rdgle  qoj  fait  les  riviireaet  les  eaux,  choHos  publil 

ques  fi^imunes,  fait  d«al6|nent  qu'ellea  ne  sont  pas'plus  susceptibles  de  projri- 

pTque  de  servitude,  qui  fest  une'prOpridt<5  par  Tadh^rence  du  d^t  de 

^lapropri.5td..  ^         ^        ,    fP  • 

lut  comprendre  que  de  simples  partiouliers  oxeroent  des  «<rtion»  eonfea- 

n^gatoires,  les  una  entro  les  autres.il  raisoii  de  d<51it8  et  de  voiea  d«  fait 

iiuaiT»e  public.     Or  la  ddnoneiation  de  nouvel-oeuvre  est,  suivant  les  cap, 

0  aoti9n  confessoire,  QU  une  action  ndgatoiro.         '  <* 

'     *'iS*^?"  P"""  "®"®  discussion  dt<montrer  qjie  I'action  possessoirt  a  ^  oarac- 

■  tore  Hnit  particulier  et  des  effe»8  (5galonient^Bp«oiaux  et  partant  que^lk'faits  ^e 

son  mWicttVc  particulier  manquunt.-les  effete  ne  potivaient  en  tl€-c6uler.    /*  ^ 

l^a.  concessionnaires  de  priviliSge  exclusif  ne  po8s«ident  pas  d'aprt^a  la  U  com- 
™une,inai8d*apr68  uirtitre  aussi  8p<Sdial  qu'il  est  exclusif.  (J'est  de  Id  ql'il'fuut 
partirpours'assurer  quand  les  actions  ordinairesleurconjpitontavecleursaVanta- 
>^e8  et  leur  consikiuences  gdndrales.         ' 

,11  ept  done  jugd,  quo  le  Ueniandeuf  ri'avait  pas  dans  I'eppece,  Taction  possep- 
soire  pdur  sauvegarder  les  droits  qu'il  r^lame, 

^    C'est  ^insi  que  nos  tribmraux  ont  jug<5  dans  les  decisions  qu'on.trouve,  dans 

*>8rapport8.     L'action  de  Leprohon  vs.  Globenski,  <Stait  une  action personnelle 

^-■l^^^j-^bligation  en  maldfice  pour  reparation  du  tort  causd— Celle  de  Lacha- 

*,  eit4ff,iincidemnjent,  <5tait  de  nieme  nature.    .Bans  Jffnes  w«.  La  conipagnfo 

:  ;;   ,^^/?^^'j5°/'^''  ^^  f^^tanstead,  Sliefford  et  "Ch^ibly,  la  complainte fut  refns<5e 

/'V;  5^T  qu'on  vient  d'exposer,  et  aussi  pour  d'autres 

Vi;'^   ;^^-^^^  ^^  Blackstone,  qu'on  a  jnvoquile,  pour  justiflcr  la  pr<;8ente  deman- 
/^  '.^"^Ves^pliltflt  qoiToborative  de  I'ordredes  choses  que  je  chercheifaire  pr<Jvaloir  ' 

.:{: '    rt^()«  ^ugB^ciby  flijisieurs  passages  de  I'auteur— Vol  3— Page  218,  &o.) 
'         9"^  ^^^  P'"^  '^''^  qu(B.Ja  doctrine  do  JBlackstone  estla  doctrine  de  notre  droit, 

^  '^!'fi?l^''"^  '     \         :,  '■ 

i'V>  ^   *Jo  %'<ydJ4bt  Cotmme  il  vient  d  «Stre  fait  sur  la>&»«;ssion  flu  Ilfcemandeur  et  sur 

'bow  drcji.t  d'exercor  l^  coiriplaiuM!,  il  n'est  rjJelleuieiij;  adjug^  que  sur  une  des  pha- 

,  PeSl^^^^;^^^^^  si  toutefois,  il  Va  |ii»8  I'abtion  possesBoire,  il  a  toujours 

:  .  * 'J^fi  ^*<^««««;^J»'»>'ation  du/tSrt  qu'il  pr<Stend  avoir  souffert  par  les  faits  des  D6- 

_   ^  feniaeiii's'i^^commfeil  de^Andccondi^^^  qu'il  p^^l 

";      *<'^'^  H?§  c^  dta-niA's  lui  ont  cuBsds,  il  refcto  ii  tjxAiuiner^  si  le  tort  a  ej^  eommi%   • 

^     cfcqtoojle  indiefmjjiite  alofs  doit  fiti*  *  '%     U    -^      v^     - 
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'<  Toute  action,  dit  Bcnjean,  suppoM  un  droit,  ei  la  violation  ou  lo  refua  du  droit :      f»T*.ii, 
'!.  do  oette^ojure  «u  droit  d'autrui  d<$ooulent  toutes  led  actions.    Cette  injure  pout  B<^>*DK«ret  ■!.  f\ 
"  bleiwer  tout  A  la  foifl,  rint<5r6t  public  et  I'int^JrOt  priv<5,  ou  seulement  I'un   de 
,  "  con  int^rOtB.   Quand  un  fait  illioite  nuit  eh  ni^mo  temps  &  la  8(Hsi($t<^  ot  d  Vn  par- 
"  tiottlier,  TauteurcRt  aasujotti  &  une  double  satisfaction,  satisfaction  on  vers  la. 
'' sooidt^,  dont  I'ordre  a^t($  trouble!,  s)|itiHfaotion  envers  lo  partioulior,  qui  a  (Sprou- 
,'' v<$  quelques  doinmages.  La  satisfaction  onvors  lu  sooidt^  consiste  CD  oh&timontfl ; 
^•^(Tcolle  envenTl&partloulior,  en  uno  indemnity  ptScuniaire.  "  Jp^    " 

'  Vojt^  bien  M  ^qu'^nseigne  Btackstono.  ' 

«  Pour  d6U!r6\imt  fi"i\  y  a  uno  injure  au  droit  d'autrui,  ct/i  indemnit^S  est  due;  it  .    ^  ' 

faut  exatuinol  le  droit  de  chaquepartic,  les  conditions  dc  lours  titres,  dc  Icur  situ- 
ation respective  d'aprtis  la  loi  particulitiro  qu'on  invoque,  conime^'aprfis  fo  droit 
commun.  '  '  ».  V^— -"  ,  ■ 

Quelle  est  la  condition  du  Demandeur  ot  son  droit,  d'apr^s  .<wn  titre  ?  4roit  de>\ 
mnintenir  un  pontet  d'exiger  dcs  phages;  d'cst  lA  sa  prctprid&3.    Bli,e  atroisga- 
rantiet  8p<5cialcs  octroydcs  par  la  concession.  ,  i  \» 

^  1"  L'awciidc  contro  ceux  qui  passoront  sur  le  pnnt^mins  payor,  ou  qui. pour- 
ront  rompOoher  do  lo  reconstruire  *i  de  lo  rdparor.  2"  Dofense  de  tjonstrUire 
aucun  pont  ou  do  mai«|etiir  auourfo  voie  de  passage  pour  gain  dans  les  lii^ites  de 
la  charte,  sous  pdine  d'amende.  3*  Bunitiou  coinnie  d'une  f(5lonie,  la"  destruction 
nialici^use  du  pont  pu  de  ses  dtSpondanccs. 

La  concession  pr(5*oft  le  pas,  que  des  personnes  purssent  construire  un  pont, 

dans  un  but  de  gain,  et  statue  do  suite  siir  la  punition  de  ce  fait,  par  I'imposition 

dune  amcffdc.  .       "  > 

11  importe  dfe  ne  p?i8  perdre  de  vue,  que  le  l^gislateur  n'accordopas  au  conces- 

;  sionnaire  le  droit  de  faire  d«5nioIir  M  pont,  et  qu'il  no  prononoe  I'iniposition  de 

I'ainende  que  si  le  pont  ^st  exploits  d%na  un  but  <fe  gain.     :       ,         _ 

■  Pas  do  but  de  lucre,  no  hir'e  ;■  pas  d'amende.    II  n'y'aura  ^  punir  que  Toffensc 
publique  que  constitUQ  la  voie  de  fait  sur  la  rivit^re  navigable..-  ' 

Le  l^islateur  a  pr^Jmmjff  que.personnene  trouveraiit  assez  d'a^tflntages  indi- 
rccts  dans  la  cbnsCruction  d'unpont  sans  p<>ages,  pour  faire  U  chose;  et  du  con- 
scntemont  du  concessionjiaire,  qui  ^tait  partic  au  conWat  statutaire,  il  a  vu  jlads 
la d(:!fcqi?e  sous  peine  d'amende  une  protection  suffisiinte.  Le  concessionnaire la 
au8.«i  jwgde  suffisante  et  l*4i  acQCptde.  II  ^tait  la  partio  stipulante,  et  les  charges 
.fl'interpritent  centre  lui,  ^t.au  ptofit  d^  la  libt%tion. 

La  defense  ne  ft-appe  qie  celui  qui  coVstruit  et  exploite  pour  faire  gain, /or 
hire.  Et  pour  ne  permetfire  auoun  doute  sur  les  intantion^  des  contractants,  et 
les  droits  du  public,  on  dd^re  alms  la  cause  m6me  relati\{tf  k  ciette  defense,  que 
nonobstant,  riefi  dans  I'acto  ne  s«ira  interprifJt^  de  mani^re  i  privor  le  public  du 
droit'  de  passage  sur  la  rivii^re  dans  les  Itoaites  de  la  concession  i  gu^,  en  canots 
ou  a  ntrenient  sans  payers  "         .       - 

Lo  concessiounaire  n'a  que  les  droits  de  son  titre,  qui  est  exclusif,  et  doit  rece- 

•  voir  une  interpretation  vigoureuse.     Les  droits  dtJcoulant  de  la  loi  commune  et 

de  la  propri(5t^  ordin^jlre,  ne  lui  compt>teq>t  que  s'ils  sent  octroy^s  par  la  conces- 

aym,  et  ils  sent  toujours  soumis  aux  limitations,  aux  reiu6  les  indiquijs  dans  le  titre 

■  aaStue.  ^:       ■    «fc^.  :■    ■■       .  .       „.T  ■-:■-  ■ .     '     <  \      -    ■-. 
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•a...u.re  do  la  propridtd.     8e»  droita  «,nt  oxclu«f».  «,sgara„tie.  aoro^rrr .  n,' 

^  do  plu«  0  est  ,  conditio,,  ^u-il  „  .cccpt<5o.  II  chaugcrait  sa  condition.  Teon 
tra  ,  en  pluyant  ,a  propri.td  rctreinto.  «,n  droit  oxolunif,  dana  la  out  gTrl  d" 
ciro  U  o..™mu„s  A  (^u«  et  dans  la  condition  do-  propridtds  ordinalroa,  en  di  ,inu 

f;'  ^?'«  1"°  toutc  porsonne  pent  truvorsor  ou  fournir  le  moyon  do  traverser 
dan.  lc«  huutcB  do  la  concession,  en  canot  ou  par  d'autros  voios,  ^urvu  que  2. 
m  nt  „e  so.t  p„s  ex.gc^  p^ur  le  pussago.  Nul  dpute  que  Ic  moyon  ^TZl 
^tro  empM  est  .nd.fi„i  y..„„a  ,,  ,«;  ,  d,„„,  ,1  p„«a„geiurrL  se'^r 
d    n .mporte  quo  le  u,ani.Nro.  cst-co  pour  qu'il  soit  rostroint  danVle ^„s  du^  -' 

h.  t  hmuer  los  moyons  d'effcctuor  le  passage?  Pourquol  d^crdto.  t  I  Jsl  e„r 
d.imb<5c. Ihtd.  au  profit  do  Tla^bcrgoet  de  sos  ayantsLuso?  ^  ' 

JCflt  •'^S'^'"!'^"''  ".'«"*  P'-'^^".  tout  rdgld.  do  L\  droit  lo  concessionnaire 
"Jlati^     ;^^^  -torv.endralont.il.s  pour  tout  01.^.  pour  fairo-unc  autre 

nt  rn  r;-  T"'"''    '''''"^''  '^  ""*^«'  ^^''^'^'''    «"   ^onnant  de. 

.nterprdtafons  contro  la  iettro  du  contrat.  sous  prdtcxte  quo  telles  ,:n,rc8sio„; 
Hont  sans  v„leur,  ou  n'ont  pas  6t6  comprises  par  lo  Id-islhtcur?  ^^ 

rout  habitant  do  vSt  P.o  pout  avoir  son  canot  ou  son  bac  pour"  traverser  la 
nvt^ro  et  .1  pout  en  perB.ottro  1'uft.go  H  toute  porsonno.  S'ils  peuvo,rt.avoir  clia- 
oun  cecanot.  ou  CO  bac.  ou  autre  .uoyon  do  passage.ot  ho  prOtcr;  qui  pout  )eur 
enlover  le  droit  do  s'un.r  par  vingt  ou  cent,  dans  lo  but  do  constmi/o  tol  „,oveu 
do  passage  pour  lour  convenancoper^onnoll6,et  sans  paiemont:  la  s^^mme  four- 
me  pour  cos  constructions  n'ost  pas  le  gain  dont  parle  lo  ^tatut,  et  qu'il  prohibp. 
11  est  superflu  do  discutcr  pour  etablir  cette  proposition.  >  "  ..     - 

Quo  cette  voie  do  passage  soit  un  pont,  les  deniers'  payds  pour  la  construction' 
no  seront  pas  plus  quo  le  paiement  prohibd  par  le  statut.  Mjjis  voyant  dans  la  pei-: ' 
manenc^do  la  vo.o  do  passage  par  la  construction  d'un  pont,  une  chose  plus  sus- 
ceptible do  fa.ro  tort,  le  Idgisktour,  du  consentoment  du  concessionnaire/a  iufli- 
gd  une  amende  do  quarante  cholins,  mais  seulemont  'dans  le^as  ou  Itf  construe-  - 
tion  aurait  4t4  faitc  dans  u.  butdegain.  on  faisant payer  coux  qui  txTverseraient 
sur  le  pont.  Tant  qu'on  ne  fait  pas  payer,  pas  d^onde.  ^  / 

Les  Ddfendours  ne  sont  passibles  d'aucune  amen-lo,  no  sont  coupabfts  d'aucunc 

i^ureau  droit  du  De,tfand«ur,;  en  maintenant  d„  m^n  de  communication  ^ 

Pavers  la  nv.^re,poarvaqu'i]8n'exiget  auoan  paieme^ -pour  perolettro  le 

■    fiBsage,  pourvn  que  pdage  ne  soit  pas  exigd.  .-  .  .    • 

;<    II  y  auru  violation  du-^bh^;  Sfcmandeur.quind^  fera  traverser,.o«  pa!..or 

^  nv.6«  dans  I'dtend^^  ipt^^^,  moyonnunfg ««,  .'ost^-dircViLnt 

^-^J-r'     TT  "*'''"'':.riri*''i^«»«>it-airt^,  le  l>ea.andeur  ne  soVffro  que  ' 
/    isomme  toos  les^utrep^foj-en^^robstfttction  etde  cette  nuisance  sur  la  voie 
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pnbliqu(i.     II  pijut  requdrir  I'ootion  publique,  d«Ma  I'liH^rfttji^v^rtl,  pV"!*  »oi«i 
ot  lUQjrenaquola  loi  met  A  iia  diiipoBition.     D'aprdo  son  titrp,  il  p  un  roin(&d»4h«uii««  atk 
spt^cial,  eioIumP,  contro  lo  fkU  dont  il  ho  plaint.     II  oat  lijpk4\i  oef  ji«sw  nioy-   •'  . 
eim  pour  *auv<^nr(l(fr  wi  propridnS.  itf^  .-  "^ 

Lo  dreft  uzorbitunt  qui  eat  rcolanitS  pourraH^l  oat  juatifitS  par  j|e  tiire,  s'vxc 

^  cer  oODtre  la  oonstruotion  d'un  canot,  fait  dana  le  bi}t  ftvouCf  do  lb  inottro  «u 
vice  de  tons  ooux  (jui  voudront  travoraer  U  rivilirc,  des  interdita  prphibU 
puurront  Stre  hnwn  oontro  la  oonatruotion  do  tp\it  o^not  ou  boo.     {i*l»  fm  ?oir 
■]'qxag(^ration  do8  prdtontiona  do  ladcniande. 

Lo  oommenceincnt  doa  travauz,  dona  lo  bu»  do  pratFqae^  une  vale  do  oonimu« 
Dtcution,  aur  la  rividru,  n'a  pu  ouuhot  dcs  doinmagos,  oar  11  a'y  a  cnooro  ni  Voie ' 
do  coniniunioation;  ni  paiemont,  ni  gain  poHsible.     Quafid  il  a'agit  do  ooudamn*- 

Itlon  poup^ert  et  domniagea,  il  faut  (|uo  le  fait  querelW  uit  6t6  rdalia<),  et  qu'il  y 

'ftit  pifuved'un  donunagc  actupl.    Dans  rospioo,  oo  doiiiniago  oHtoncoro  d  vonir, 
}1  y  aura  ^utOtro  doinmagcs  plus  turd,  rauia  auojin  donimago  aoluel  n'a<Sti  cau- 

|W,:Ct  n'a  p«  fitro  oausd— IVtaat  paa  d'injuro  au  droit  d'autrut. 


L'intention  do  violer  ie  droit  du  Demahdour,  sl-toutofoia  elle  oxiste,  eat  ohoae 
squiJia  k)lnp  pout  utteltidre  pardo'a  ooiidaliinations  pilouniuires. 

,L'e«frijieii  de  laoiluse,  au  point  do  vue'do  riq4oinnitd,  ddinontro,  d'une  mani- 

i^rd^idento^  quo  I'aetion  pour  douiniag(/s  no  pout  OtFC  cxerc<$o,  et  qu'il  do  pout 

ayoir  oaosd  tort  '  au  DoniundoUr^parceque,   lors  de  I'iiiHtitution,  il  n'y  avait 

paa  m  do  voic  do  communication  pratiqude  iH  I'encontro  do  la  frunohiae,  et  biiso 

it  Tuaage  du  publio.  /  '  ., 

Le  Demandeur '  est  d^olar^  non  i^oovablo  dans  sa  ooinplainte,  et  mal  fondd 

dans  sa  daniande  d'iudouini^^  p<!ouni(iire  fiveo^di^peus.  /<       ° 

.€i-8uit  le  jugement  •  La  oour  coiiHiiit^rant  que  If  Domandtiur  comme^tant  auz 

k  droits  du  conoossionnaire  d'un  droit  do  p^age  sur  un  pout'  ooi^atruit  aur  la  rivi- 

dre  Yamaska  uuvigable  et  flottabfe,  rcolame  par  ^  eoi|>pluinte  en  d<$non(^atiop  de 

nouvel  oeuvre  cdntre  les  l)«SfendOur8  purceque  eea  dpmiers  ont  ooflMtaed  des 

travuuxdana  le  but  do  conatrui/e  un  pon^dans  retendue  dos  limites^^a  con- 

ceseioii  du  Deun|idour,  conoli/ant  i  la  destruction  dos'  travaux  oortfmenods  et  k 

une  condauinot^^  pour  douin/agca-intifrCts ;    '  ... 

Cimsiddrao^  que  la  propri^«<  ct  la  possession  du'Deniandeur  consistent  aeule- 
nient  dunff  lefdroit  do  pd;iges«t  les  ouvrages  qui  constituent  le  pont  u»6me  ; 

Considdrant  que  ipes  droits  sont  e^clusifs  et  doivent  6tre  strftsteuient  limitds 
dans  les  termesde  1 'octroi  i  *  ■'- 

Oonsiddrant  qu'ujyt  lernies  do  I'octroi  la  constructioa  d'un"  autre -pont  «9t 
pr<?vueet  n'est  toutefois  rt5prim«Se  que  par^ramondc  et  seulenient  dans  le  cas 
ou  cetto  construction  aufait  dt(5  faite  dans  un  but  degain,  considdraot  que  laoons- 
Jtruetion  commono^e  iie  I'dtait  pas  dans  un  tel-but,  maia  pour  obtenir  vmjf»e  de 
-comuiunicution  libre  do  linages  ;  .  ^     ^=* 

'  Coasiddrant  que  le  jjaiu  dont  parle  i'octroi  est  celui  reprdseiit^  par  le^'p^age 
€xigc5  pour  le  passage  ; 

Conaiddrant  que  le  Deniandeur  n'a  aucune  propridtd  ni  possession,  d'a'ucurf 
droit  reel  dans  e^  sur  k  riviiire  et  que  dans  les  circonstances  il  n'avait  pas  droit 
d'exerccr  la  complainte  et  d^nonoiation  <du  DOuVel  oeuvre  ;      "  '^ 
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(^Mtm^yx«U,tfnyn^o^^^^^  ,Mirl«,  MmAmn  a'ont  dubli  Auounc 
Toie  5le«W„ip,u„io,ti«o.  quiU  n'pjUl^tn'ortt  n,«,a«  p.,  .fe„uncler  H  r«,<,TairJe» 
ptfoflt).  4  ««iro  Kttin^A  rjiipn  d'Juouifd  volo  do  o.>ri,munioation  et  quo  lo  I JIL 
f"  no  Ifcuj  rA3U,jW  o«,,damnati.A,quo  pour  douHn.g«-  r^ultaot  d'ua  JBf 
tiM^J  ot  non  d'un  tort  futur  ou  jyoiUblo  ;  '  f    *       .v     , 

Con»id^rant  qu'il  nu  ph.  dt^  Mu,UA^  tort  «t  d'inju  Jaotuo!  et  oon«nflmrt' 
par  et  c<.nir«  !««  Ot^fondeur»,  .  ddbautj  k  D&maudour  d-S.  a.tiou  avw  dlco,. 

',.  ■  '  '        S 
,      i'tff>u.^u  A'  MorrUon,  avocaf  d«*dom.ndoor.        '         ^''^^  '^'''^""''^    '  , 
,       Ch,ujnon  d,  ^kolU,  Bours^i,  &  B,uhnnd,  avooatif  de^  d«5fpt.dout«.      ' 
•(k.  w.  0.)  ^  jr 

— — , — • «-.^    , 
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No  31(18.  •      .    .  •  ,    *    * 

.   Brnmird  vs.  J/a«t>u/«  ot  Vilbnn,  Syndic,  Iie,ju^mnt,   \  i 

*"•'"•  '""i"'""?,^'-!....  rf'*....rnn«,  ..(Toc'tn^fe  lur  1.-»le  d-un  homme  r«.ur  le  Mii<Um  do  «  ««.». 
DO  ,*ut  «t.erecl«,i#  p.,  le.  ortfMclen.  d«  octte  a«rnlf^.  en  oa»  do  ..llllte  ' 


•ubli(|uc,  et«Jpar«5o  do  biona  do  son  niori,  effeclva 

lowiiur  pour  Ju  soimno  do  81500  pour  son  seul 

■  futttipulde  duns  la  polioo  payable  A  enS~iI„}n,c 

fenderesso  so  trouva  en  d<?confituro  et  le  doruan 
unoicrs.  la  toit  sous  la  loi  do  fuilUte  m  mpyen  Jc 


La  dolendcressc,  iMariSh 
uno  ussurancQ  sur  la 
profit  dt  avantMgo,  lacj 
au  ddct^s  do  son  nm 
Lo  mari  dtunldc' 
dour,  un  do  sea  principaiix 
'    proc«5d<5s  en  liquidiition  loredo, 

La  d(5fondere88^  hii8.sa  lo'  syndic  prendre  possession  do  tous  ses  bions  mn^  rc-- 
lusfl  do  lui  romott^  la  polico  d'ussuranoo  laite  en  son  uoui  .sur  la  vio  do  8oh,k,oux 
uuiunt.  ^    ^    ' 

I  De  Id  Rw,uC'to  du  syndic  pour  cottruindro  la  dt^fonderesse  A  lui  livrer  la  police 

^'assurancd  conimo  dtant  panic  dcs  bions  do  la  fail|ite  et  apparteaant  aux  crc-au- 

/'  ^^^S.  ,-;;,,...  V  ,  .       ' 

;  La  ddfewj^crosso  repo^  il  cola  quo  I'ucto  2|Viot.  oh.  17  qui  autorise  do 
seniblablos  asf^urances,  pourvoit  a  cc  quo  lo  niontant  en  sera  "payo  de  la  inanieio 
i.ndiqude^^ins  la  p<*fco  ct  no  pourra  otro  r.3cIam<S  par  aucun  crdanoior  ou  crdau- 
ci(iro8  qtfe  co  soit.  .  •  ,    • 

Le  syndic  protondait  quo  les  criJanciers  dont  parle  6ot   acte,  n'dtaient  que 
les  creanciors  du  mari  et  uon  coux  do  la  tbinme  ello  mCme. 
■      I^a  Cour  a  dohnc^  au  statut  la  mGme  interpr«:'tation  quo  celle  que  lui  donnait 
ia  uelcMoresse.  , 

"    ,-  >  '  RequCto  renvoyoo  av^  ddpens. 

ArchambauU  d-  de  S'daherry,  avocats  du  Roqu^rant.  J 

Norton,  Z>ort(»/t  i&  C;t'o^V«>;( J  avocuts  de  la  diJlcaderesse.         "b"'' 

(V.P.'w.D.)  '  I 
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•0O^T.OK  (|yKKN;9  BKNOH,  187S. 
MOSTTHBAL,  20t«  DKQiMHteit,  liTt,^    ^ 


^n^ni  Dfu^Ab,  Ob.  J.,  dAMHy  J.  J>ft01llfMD,  J.,  BADOUtf,  I.,  MoRB,  J. 
jp^atUwir^  Appellant,  tnd  frudeaw  «l  af.,  -WiiKm^ 


1' 


T 


Hbld  !-  rhflt  •  plalntlir  tHM  no  rlglit  to  ryin,  oven  \\j  iwrmlitirm  of  tlin 
ttnniil  n<a«onii  laMMHttuf  Ukdvnuuid,  wliiiutlMy  araliMwtiui 
r'        tlua  wM  bruugMt  V'  «'. 

j?a<ntii7/e,  for  appellant  I'— 

L'nppelant  m  plaint  d'un  ju^vmont  ioterlooutoiro  ron<lu  paiT 
euro  ii<!geant  ik  MontnSul,  lo  3U  ootobro  186U :  M.  to  Jugo  Torranoo^ 

Votoi  ce  ju((otuont :  .  _ 

— ^'<  Tho  Court  having  h«ard  th/parti<wl^jF  their  eouniHil  ttpoa  tlie  motbii  of  the  ' 
'^laintiffiiof  thc2Gth  Ootobor  inatant  to  bo  pormittod  tb  {Voduooaod  fyU)  certain 
"  mo.y/M  »vpi>limfntairt»  et  additionnfU  urirMxod  to  the  said  motidnj  hitvinp;  oxa* 
"  mined  tho  llooord  and  procoedin^l  and  duliborated,  doUi grant  thu  aaid  uioUon; 
"  and  doth  permit  to  tho  aiid  Plainti^d  to  /yio  tha  i  aaid '}No^en«  Buppltmtijititi'ir^i 
"  et  aitdUionnnlt,  reserving  to  adjudge  hereafter  upon  the  oostD,  uitd  doth  grant, 
"  to  tho  said  Dcfenduntji  delay  of  eight  da^a  tf)  ptcad  iu  answor  to  iwid  nuti/tiu^; 
"  mpplimentairet  et  additiunneU.  f  ? 

Pur  son  testament,  feu  Joseph  fioaudry  nommu  I' Appelant  xonjointoment  aveb 
rilblc.  J.  L.  Boaudry  et  M.  Joan-Bto.  Bcaudry,  m«  uxi^cuteurH  tUHtluientairoa, 
Apr^sBon  di:)c«^8,  son  t^pouso,  Mario 'Anno  TrifdeaUil'ut  nouim<!o  tutrioe,^  hcb  on* 
^nts  ininetirB.  .  ^  .  v#      *  ;,'  -»,>'•• 

C'est  en  oettb  jc^alitd  qu'ello  institua  contre  rAp|9elSrtt,  conjoiritemont  avte  - 
MM.  Jean  Louis' ikt  Jean-Baptbto  Boaudry,  unoVtiop  on  destftution  d'flii}o||* 
,tlon  testamentaii^l  '  .  •       #        ■ 

Cotte  action  eit  bns«^  prinoipDicmcnt  surUo /ait  quol' Appelant  avait.  des  in{6- 
rOts'oppo845  ii  C0UX  do  la  suocossion  et  qu'.)l  a-^tait  oouduit'da  muni^ro  ft  ontravVC< 
la  gestion  et  adrainiittrntion  deS'ttutr^H  ekdouteurs.    ''  '/ 

L'Appo)ant  plaidu  ii  cetto  action  lo  18  ftSvripr  18Q9  -  lea  IbtinuSs  ne  rupoadireot 
pa^,  et  la  prpoddpre  en  resta  III  jus(|u'uu  23  (Pietobro  suivunt.    i"  /. 

Le  23  octobrc,  1' Appelant  rc9Ut  un  avis  do  motfon  ?  parnpotfo  motkm,  los  Td' 
tiuuSa  demaudaieot  la  permrHsiai  do  produiro  et  ajouter  )!k  lour  doniandc,  deif „ " 
moyent  tuppUmeMairtt  mt  udditipnneh,  vu  que  depuis  rinstitutton  deJo]ir«tioii 
\\  itait»urv(fnu  detfiittfnuuvcuxtx.  Ccs  fa^ts  nquvcaux,  ainsi  qu'^lldgud,  dtaWnr'  ; 
que  I'AppelaAt  ^trait  ^tabli  a\eo  BI.  Lafrto^iii^  V"  maguain  dans  le  mdme  genre 
que  oohii  do  la  oidevant  Boci(St<S  Joseph  Beuudry  &  Cne.,  dont  ils  <5taient  les  seuts  " 
membroB  aurvivants,  et  qu'ila  avaient^pris  le  tit're  de  sacoeaat^urs  de  "  Jos.  Beau- 
dry  &  Ci^."q  et  en  s>utre  que  1' Appelant  avait  ou  une*'querel)e  aveo  I'Hble,  J.  L. 
Beaudry,  pendant  laquelle  ils  dtaient  voqu  sur  le  poioLd'eb  venir  aux  ^  mains. . 
L'Appelant  s'opposa  i  rintrodu^tondiios  laf  rooddore  de  oes^ialbyens  hdditionnels, 
sur  le  prinoipe  qu'ttU'Dcmaadeurao  pent  rion  ajouter  4  8a,dcm|pde,  si  cela'eBt 


'fin. 


SI 


..~^ 


i-  }■ 


..f  f- 


m 


ii 


I... 


\     •'»• 


W 


v,!'      '■,,;,■■      ;» 

.  -       ,               "  .    .       ■_■'■,■,!       f     ^   , 

-     •     . 

■         \           ■ 

■■,.-■■■■:      ■>         •,.•...■-■          *^ 

• 
".  -  •■■•  ■■  *■■"■■-"    ■•" 

/V'        '   / 

*                                                   1 

■■■■    '. :   .■'■   -■-^■'^^-  '   •    ,. '■■■^'  . 

,.;*  r 

'    ^'  '         '.  ■   .               ■,,■■■■■         ■ ,     , 

*    ■ .      • 

.  / 


IMAGE  EVALUATION 
TEST  TARGET  (MT-3) 


«'' 


Z 


^— ■-. 


i.^^-^ 


1.0 


I.I 


li£|2B     |2.5 

|5o  ■^~    nM^s 

tii  IIIIIM 


•^  ...   1^ 


11.25  III  1.4 


1.6 


A 


'■/■■ 


^ 


SdaiGes 
Corporation 


-4^- 


'  s 


\.. 


.«■ 


"ia  WEST  MAIN  STREET 
WEBSTER,  N.Y.  14580 
(716)  872-4503 


^r---Tl1 

V 

\  .                      ■■■... 

^— --t^i^^T^-^^"^ 

VF 

-> 

/ 

1  _ 

<  ■ 

• 

■'  ■ ,,    it     ,    .'  . 

4  ' 

'  4 

•1 

« 

\                              > 

,        .^. 

• 

l^  \       , 

m 

■       .      / 

.J        '           -, 

-           '     ■                                                        *               * 

^,,  ■.       ■  -     ■     ;       ■ 

"X  ■  ■■■ 

1 

y     ■ 

cj  .       R     ■ 

•:'. 

-•     """  ■       <»X^ 
■f. 

• 
\                                   '                 -        ■ 

/   '  f  ''^■.,      .      ■■■   -^         "^ 

V 

> 

/  •           /■ 

_      ■     .,         ; 

• 

"    ' 

/ 

/ 

1 

^ 

'  '         ' 

\  /.  -. 

/. 

•   ■ 

,» 

..-♦ 

^^ 

/■ 

<-. 

'■    .# 

r 

w                        / 

• 

.       -i- 

9 

"    ■'■ 

.-      ■                                                V 

:    /;^ 

-" "W -■       .              ''    ■■ — ^— —          1                        1 

»      ■  ■ 

'■■•■"        ..                                     ^:^    ' 

^•/^■;-; 

r 
■ 

r 

'Mm. 

272 


COURT  OF  QUEEN'S  BENCH.  1872. 


Gndbolf, 
•nd 


fau.  post.„eur«  .  Taction  pour  .t.j.er  et  peut-fitre  .fbllr  ua  droit  qtiU.v.; 
.  La  Cpur  Sup^rioure  ,  Booordtf  la  motion  des  Intimds  et  leur  a  pcrnus  de  nro. 

L'Appolant  „e  connait  jusqu'A  prWnt  que  deux  nioyens  de  ohan..er  une  ac 
t,on :  soa  par  demanfle  ineidente,  soit  par  amcndement.  II  n'y  a  pas  d'^'autro  n,ov 

'        LT"L"  "•"'*"'  P"'  '*  ^''•^^  ''  P'"^'*""'  -"  P>-   que  par  Jauteur  ■ 
Le,  lot  m^s  nc  peuvent,anger  leur  procedure,  que  dan.  la  caVrie  des  deran" 

».\    foTh^'f!:        'u  ";  P''''"'"*  P"'  **  "«■"»  ^"'"«"»  •«  f-"'  qu«  l«Ura  move" 
«»'V    tombent  duns  celle  des  amendements.  .  "™"»oyens 

.  Or  une  demande  ineidente  n'est  admissible  que  pour  demander  «u  droit  dchu 

InC      t""'  1  "°T";  ''''''  **"  ''•''"'  ""  -^"'^  q««  !•-  'A'lamai    rile, 
lei  „r"    ""  ^'"''  '""  ^'  '''"''*'*"^'*"'  ^«  ^«"  «'«•"'.  >'«  doivent  reste  avec 

^       ilsl  f      !  ;         '^.""y^"'"  ^°""^»"*  ?"•"»  '"^"q^^-t  le«r  donnent  un  droit 
lis  en  ferontlesujetd'une  action  nouvclle.        '  «">  aroit, 

Cette4iuestion  a  dtd  jug^e  dans  le  sens  de  I'Appelant,  pS  an  iu-ement  r^h^ 
parlesHonorablesJugesDay,SmithetM^^^^^^^ 

-    -CourerT"""!:~'^r^^^^^ 
^         Cour  en  lui  accordant  la  permission  de  fournir  des  defenses  nouvelles  n'a  fa 

•'^drohdW^Tr;*'"^''"'*"^^"-    I' P''' «.«<'««  droit  de  changer 

'Zl^^at^T"      "^"^''"''''""''    ILnepeut  pas  refairesa  demande  et 

al  dguer  des  faUs  nouveaux  qui  n'existaient  pas  lors  de  son  introduction  et  qui 

ZZZJZr.'ft''''''' ''''''''''  ''''''''''■    Sil'on-accordaitcet: 

"  Zn  fah  "".P"""^"™'*  du  Demandeur  de  fairc  dans  sa  declaration  I'aliegatiou 

dun  fait  qu,  n'existait  pas  lorsqu'elle  futdat^  et  signifi^e." 

L  Appelant  soumet  done  que  le  jugement  de  la  Cour  Inf^rieure  es/erron^  et 

en  demande  la  r<5formation.  «    "  «a»i,  crrone  ei 

contf'l'AnS.Ir  "T"^'"*'"^^'""*'*'"  ^"^'  ^"'^'''  ^»'  ^our  Infdrieure, 

Par  son  testament  passd  devant  Mtre.  J.  Belle  et  confrere  Notaires  le  "G 
Janvier  1866,  et  par  codicile  rddig.  devant  les  m6m^  notairetle  SeU8 

/      SnuT    .  *"i'^'  S"'"'  "'^""^  "'^'?'"«  «^s,ex€cuteurs  tes tamentai^s  Jea„ 
/      de  Montri  "^^  ^ean  Baptiste  Beaud.7  'et  OUvier  Gadbbis,  ^„iers,  de  a  c" 
/         ««  Montr&l ;  ce  dernier  est  I'Appelant  * 

^    testtLlit'Lf '!*•''"'' ^;T^^^  lesexdcuteu™ 

t^tamentaires  entreprireht  I'administration  des  affaires  de  la  succession-  mais     / 

itTanTj2ftY'^'^  ^ 

eion  dans  les  affaires  de  la"  oi-fevant  socidtd  «  Jos.  Beauaiy  et  Cie  "  et  vovant 

•      ^ZHaTT  ^^^'f"^  "^^^^  "«  grand  prejudice  d,  la  succesion  et 

prenant  dolors  une  attitude  hostile  vis-i-vis  de  s^Tco-exdcuteurs,  il  refusa sys- 


\ 


M.tSl^'SS^i^T^. 


:^i. 
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tdmatiquement  de  lei^r  donner  auoune  informfttion  8(jtc  leKttffui^s  de  la  a6c\6l6, 
et  leg  ipena^a  meme  plusieure  tbis  d'aotes  de  vid^nc^,  damr^poir.sana  doute 
qu'ils  prdf^reraient  rdsijp^ner  leur  charge  plutdtque  de  tie  a6um«ttre'ii,  sea  injures. 

Aprds  I'institutioQ  de  oette  aotion,  I'A^pelant,  oonfiu/t  daos  la  <iootr!ne  qu'il 
va  soutenir  devant  ee  tribunal,  que  les  irttim^s  ne  peuvcrat  porMV  ii  la  conn^issance 
dela  cour  ce  qui  peut  s'Ctre  passd  de^uia  et  en  vudation  flagrante  ded  devoirs 
de  sa  charge,  lanfa  dans  le  public,  et  aupr^  des  ckalands  de  la  maison  Beaudry, 
ane  (iircnlaire  oil  il's'anpon^ait  fa^issement  oomnte  successeur  de  la  dite  maison, 
tandis  qu'au  contrairo  le  commerce  de  cette  maison  (Stait  continue  par  les  autres 
ex^outeurs.  Cette  manceutre  eut  n^oessairem/nt  pour  effet  de  tromper  plnsieurs 
personnes  et  de  causer  du  donlinage  i^  la  dite  maison  Beaudry.  wDe  plus,  1' Appe- 
lant se  porta  ilt.de  tels  .actes  de  violence  vis-^^vis  de  celui  de  see  co-ez^outeurs  qui 
administrait  plus  activemeiit  les  affaires  de~  la  succession ,.et  aussi  vis-d-vis  des 
commis  de  cette  sudcessioii,  qu'il  fullut  le  menacer  de  la  police  pour  le  calmer  et 
le  rappeler  &  la  raison.   /        /    i^ 

Les  Intimt^s  B'addresBt^rentilE  ja  Cbur  Snp^rieure  pour  obtenir  la  peuaission 
d'invoquer  cesnouveaox  moj^ens  ^donner  ainsi  plus  deforce  tk  leurs  pretentions  ; 
ces  moyens  furent  diioncds  d'une  maniire  praise  et  circonstanci^,  et  la  Cour  ob- 
'-tempdra  A  cette  demande.  . :  ^*  -   "  ;    ,  ,. 

L'Appelant  soutnet  rcspiectueuscment  que  ce  jugement  est  bfen  fond<?.        * " 

II  ne  s'agit  en/effet  qijie  d'une  question  de  procedure,  et  pareillei<  matidrcs  sent 
laissdes,  dans  la  pratique,  ik  la  discretion  de  la  cour;  les  amendements  (et  les 
,nwifgna^  tupplfmentairet  en  I'esp^e  tombent  dans  la  cat^gorie  des  amendements) 


Uidbou 

and 

Trudeau  et  al. 


Eont  permis  en  toute  ^tAt  de  cause,  pourvu  toutefois  qu'ils  ne  changent  point  la 
nature  de  la  deiBande. 

i?orfwr/que8t.  sur  I'ord.  p.  17.  ft? 

Codeptoc.  B.  C.  Art:  53. 

Ici,  )a  demande  restait  si  bien'°  la  m@me,  apres ,  I'introdaction  de  ces  moi^eoa., 
tufip^^men fat rer,  que  les  conclusions  n'^taient  puHement  modifies.     Les  nou- 
veaui  faits  avaient  lef  m€me  caract^re  que  cenz  libell^s  dans  la  depande. 

L'Appelaht  se  trotaVe-t-il  I^s^  par  le  jugement  dont  il  se'plainlt?  Certaine- 
ment  non ;  un  d^lai  rai$onQ;jH||'''lui  est  accord^  pour  foumirWponkes  &  ces  motf- 
^u,  les  di^pens  sont  r<$§eri^7'  ainsi  les  "fins  de  ia  justice  -  amont  mas  sfirement 
/atteintes ',  si  les  Intim^s.nd  peovent  prouver  aQiplemebt  leun^all^tions  ils  se- 
ront  renvoy^s  de  leur  demande,,  tondis  que  s'ils  d^montrelSI^  iWistepce  des  ma- 
naeuvreset  des  violences  de  1' Appelant  et  la  continuation  de  oeslmanoeuvres  et  de 
ces  violences  deftuis  I'institution  de  Taction,  ib  se  d^biirrasseroi  t  d'un  exicuteur 
testan^entaire  qui  a  m^nnu  sea  dctvoirS  et  qui  peut  comprome  tre  I'aVenir  de  la 
succession.  / 

Les  Intim^s  croient  done  humblement  que  ce  tribunal  nli^sitera  pai  tk  confir- 
mer  la  sentence  dout  est  appel.  - 

The  following  was  the  judgment  of  the  Court. — La  C^r  cone  id^r^nt  que  bien- 
qn'il  sbit  permis  au  Demandeur  dans  une  aotiqp  de  produire  me/ den  ande  inoi* 
bidente  suppl^toire  daps  les  oas.  pr^vus  par  les  articles  18  et  1419-  di.  Code«a 
ProcMure  Civile,  il  nelui  est  pas  permis  par  la  loi  de^re  uriC  ^denian  de  supple- ' 
toire  on  additionelle  fondle  sur  des  faits  nouveaux  qtti.  n'ezii^ieot  pas  lore  de 
I'introduction  de  son  aotiob;  .         .  /       .^ '    .  ' 

■    /■  .    \     '        .  w  -  -  ^'^ 

'   '■■ 1    "  "■'     ■  '  I     ■    i»i  I  I" •  m       I    ■ ■"  '■      I  ■     II"  1 1  11  II  ■ I  III  ■   I    I 
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St/PERIOR  COURT,  1873. 


jour  d'oceob.  ^uLrirritxrr^^^  ^"-"^  '^  ""^^*- 

^^^'^eniienHbus.-L-HonoruUe  M.  le  juge^  en    chef  Duval  et  M.  le  j„go 

iJuAaiwrf  «£•  /PamrtVfe  for  appellant. 
Jiouer  Roy,  Q.  C.,  for  respondent.    . 

(8.  B.) 


^^udgment  of  S.  C,  reversed. 


'Held 


SUPERIOR  COURT,  1873. 

MONTREA.  ,  2Cth  MAY,  1873. 
'\     Cbj-amTJoHNSON,  J. 

'      ''No.  3.  V 

Iliggins^.  Bell. 


:  That  »))^ 
alter  noi 


«for«,„,ro,„fe  P«"«,np.o«u.ot  be  granted,  on.  dmple  motion  therefor. 

Plltirllto^f  T  ^""  '^'"'''«^'™'«i'«'-  ^^o  «gain^the  prothonotary  and  the 
plaintirs  attorneys  to  compeh  productiop  of  a  paper. 

It;l!f  i^'^'i^''  '7^*  "  impossible  to  grant  the  present  application.  The  nroner 
fe     IS  by  ™,e  of  Court,  calling  on  theparties  to  Hhow'caus^    Her!  'al 

moved  for  a  rule  and  not  for  the  co««minte  itself  Take  nothing  by  motion.  ^ 
r         .  Moii^n  for  contrainte  refused. 

Kelly  &  Dorion,  for  plaintiff. 
Ji«foiAcfc  F'Mr<e/c,.for  dfefeudant. 


Corm 


■    .        I 

fllLD  :— l.Th 
land* 
a.  Thi 
permi 

The  case 
,132,  and  a 

lyi  Cu 

enoh  for '. 
E'rovince,  i 
"i  Thescti 
Canada,  on 
dor,  but  ag 
Desbarate, 
by  virtue  o 

The  ease 
upon  the  f) 

The  Api 
of  Boston, 
body  politii 
Ma88aohn8( 
mining  coo 
Chester,  an 

The  dec! 
for  the  pri( 
are  stated  I 
grantees  of 
the  Crown 
sale,  of  the 
the  price  o 
but  by  a  d 
Jssned,  but 

Desbarai 
deed  ^as  a 
to  these  w 

The  dec 


..-: :-     31. 


PRIVY  COUNCIL,  1873. 


275 


-r 


fllLD 


ed  at  13  L.  C.  Jurist,  p. 


PKIVY  COUNCIL,  1873. 

LONDON,  29th  JULY,  M73.  * 

Coratit  Sib  Jahis  W.  Colvili,  Sib  Babnzs  Piaoook,  Sib  Moi»- 
TAODi  Smith,  and  Sib  Aubibt  P.  Colliib. 

THE  CHAUDIBRE  GOLD  MINING  COMPANY,      ^  - 

Appillamtb  ; 

AMD 

^EOBOE  DESBARATS  wi  AU. 

RUPOMDlHTg. 

:— ITliit  by  tho  laws  of  the  Provino0^)(Ouebec,  Cor|>pnitions  we  under  •  dlMblUty  to  aoquire 
land*  without  the  perminlon  of  the  CK^raor  authority  of  the  l«Klilatare. 
3.  That  a  forelKn  CorporaUon  which  bad  i^^^ased  land*  In  the  aaid  ProvJno*  without  luob 
permiuion  or  authority  had  no  action  of  da^^HMalnit  the  vendor  of  their  vendor.  ' 

The  oaae  in  its  earlier  stages  will  be  found  ^ 
132,  and  at  15  L.  C.  Jurist,  p.  44. 

r  Ppa.  CuBiAM :— This  is  an  appeal  from  a  judgment  orftaCourt  of  Queen's 
Bench  for  L^wer  Canada,  afiSrming  a  judgment  of  the  Sup^^Court  of  the 
JProvinoe,  wbiteh  dismissed  the  Appellants'  action. 

/i    The  action  waa  brought  by  them,  us  vendees  of  mining  property  in*%gwor^ 
Canada,  on  an  alleged  warranty  of  title,  not  against  Foley,  their  Immediateyl 
dor,  but  against  the  Respondents  as  the  representatives  ol^Foley's  vendor,  GeorgT 
Desbarats,  who  was,  as  they  allege,  liable  as  arridre-gturant  (remote  warrantor), 
by  virtue  of  Article  126  of  the  Code  of  Civil  Pitooedure.  T  ■ 

The  ease  was  decided  upon  a  demurrer  to  the  declaration,  and  consequently 
upon  the  facta  disclosed  io  it.  /  -'       ' '     f 

The  Appellants  are  there  described  to  "The  ChaudidAe  Gold  Mining  Company, 
of  Boston,  in  the  StatQ  of  Massachusetts,  one  of  the  Upittd  States  of  America,  a 
body  politic  and  corporate,  duly  incorporated  under -tljie  laws  of  the  said  State  df 
Massachusetts,  for  the  purpose  of  and  now  actually  carrying  on  the  business  of  a 
mining  company  there,  iind  at  the  township  of  Waobrd,  in  the,  county  of  Dor- 
chester, and  elsewhere,  in  the  Province  of  Quebeo.T  /  ^~ 

The  declaration  tets  out  a  deed  of  sale  of  the  24tlt  Noveniber,|  1863,  whereby, 
for  the  price  of  20,000  dollars,  Desbarats  sold  to  ^bley  some  l^ts  of  land  w^l^ , 
are  stated  to  have  been  assigned  to  him  by  several  persons  described  as  "origbal 
grantees  of  the  Crbwn,"  but  the  deed  at  the  same  fim^sclijseitbat  patents  from 
the  Crown  had  not  then  been  obtained.  The  dcc|ii^B|^hbn'-8l^  out  a  deed  of 
sale,  of  the  25th  November,  1863,  from  Foley  t|>  nUl^llants,  whereby,  for 
the  price  of  200,000  dollars,  Foley  sold  to  the  i|ppcllants  the  same  lots  of  land, 
but  by  a  description  which  not  only  does  not  stajte  that  the  patents  had  not  been 
issued,  but  from  which  it  might  be  implied  that  they  had,  been  granted. 

Desbarats'  deed  of  sale^oontains  anezpress  warranty  of  a  limited  kind.  Foley's 
deed  ^as  a  warranty  in  different  terms.  It  is  proposed  to  refer  mori  particularly 
to  these  warranties  hereafter.  ' 

The  declaration  then  allies  that  th^  lands  were  Crown  lands,  which  had  not 
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•  *?'{?•""''"«'■  ^n  «"n^d  to  any  person  at  the  'date  of  the  deeds,  and  that  neither  Ji^-K.    » 
to«P...y.     nor  Foley  had  ever  got  "  the  titles  or  patents  to  the  Ld  '' .„7  avX^^^^ 

whom  the  Appellants  wore  evicted.  "ynsevy,  oy 

It  was  eontend«l.  on  behalf  of  the  Respondents,  that,  by  the  U  of  Lower 
Canada,  eorporationsoodd  notaoquire  land  or  an  interest  in  it  withoX 
.      of  the  CrjSwn,  and,"  as  a  cotosequenec,  wore  not  competent  to  maintfin  an  action 
.  on  a  real  warranty  .^i„st  a  romoto  war/antor.   It  w«,  further  intended  tha 
If  this  were  not  so  Desbarats  hndgiven  an  express  warranty,  whiXexoluded  the 
imphed  general  warrant  against  eviction,  and  that  <this  limited/obligation  me 
no  Utie  to  Foley  or  to  the  Appellants  .^hi.  vendees,  to  maintl  thiLtion 
■    For  the  Appellants  i£  was  answered  ^Lt  the  disabling  law/did  not  apply  to 
trading  corporations,  whether  foreign  i/r  domestic ;  and,  fur^er,  that  if  it  did 
embraco^^em  such  corporations  were  not  incapacitated  froyacquirrng,  but  od1# 
from  Jold.rt^t^s,  and  that  in  either  view  their  action  yL  maintainable,  and 
•^  '"^  '^^""«*  "^  ^'^^  !»'»  «"»»  ^t«  ordinary  legat  warran^  against  eviction  ari- 
sing upon  contracts  of  sale  was  excluded  by  the  terms  of  Desbarats' ydeedfew^ 
.        In  thev»ewtheirLord8hipstakeofthisoase,itwilInotbenece8»aVyS^ 
to  determine  t|,e  status  and  rights  of  foreign  corporations  in  Lower^anada  or - 
to  what  extent!  If  at  all,  they  differ  from  corporations  established  in  th\  Colony 
The  law  of  «he  province  deals  liberally  with  foreigners.     By  the  Civil  Code 
Article  26,  aliens  have  the  pht  to  acquire  and  transmit  moveable  and  immovea^ 
ble  property  .nt^CBame  Banner  as  British-born  or  naturalised  subjects  ;v^nd  by 
the  Code  of  q^il  Procedure,  Article  14,  foreign  corporations  may  appeSin  .H 
Judicial  proceedings  in  the  Colony.     •  "         .        ^    1*1101.^10811 

^  Whatever  may  be  the  effect  of  tbqse  Articles,  it,  is  sufficient  to  say  that  the 
Appellants  cannot  be  in  a  higher  or  better  position  than  a  Colonial  Corporation 
would  be ;  and  their  Lordships,  therefore,  without  further/eference  to  thV^above 
distinction,  will  proceed  to  consider  the  principal  question  discuss^tfL  the  Jud- 
.'  ges  ,n  the  Courts  below,  viz.,  the  capacity  of  mining  or  trading  corporaUorls  to 
acquire  lands  in  the  Colony.  .     °       *~    """" '" 

;  By  the  old  law  of  France  and  her'Colony,  before  the  Edicts  of  Louis  XV 
issued  in  1743  iu^e  Colony,  and  in  1749  in  France,  corporatigns  might  acquire 
knds,  but  could  not  hold  them  without  lioense  from  the  Crown,  if  required  to 
give  them  up.  But  these  Edicts,  which  appear  to  be  substantially  to  the  same 
effect,^  incapacitated  corporate  bodies  from  acquiring  as  Well  as  holding  lands 
This  distmction  is  very  clearly  stated  by  Pothier,  "  Traits  des  Personnos," 

,^  He  says :  '"  D^s  avant  I'Edit  de  1749,  les  communa^tes  n'^taitint  pas  4  la  / 
v^ritd  incapables  d'a«iudrir  des  heritages }  mais  si  eUes  pouv^ient  les  acqu^rir/ 
elles  n  ^talent  pas  en  d^oit  de  les  retenir  toifjours.  EUes  pouVaient  fitre  obliges 
de  vuider  leurs  mams  de  ces  heritages,  soit  par  les  seigneura,  de  qui  les  h^rit3e8 
acquis  par  elks  rel^vaient  ^^it  par  le  Prooi^ur  du  Roi,  H  moins  qu'elles  nW 
sentobtenudu  Ro.  des  lettres  ^es  amortiss^ments,  qui  les  rendissent  capabl4 
4e  poss^der  et  retenir  ces  heritages,  en  inde^i^sant  les  seigneurs  " 

He.then  explains  that  the  rifeht  of  the  King  to>lige  Corporations  «  i,  v-iider 
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leum  mains  de  ees  bdritagefl'*  was  founded  on  reasons  of  public  policy,  and  that  n^M  ifinf'*'*  v 
of  the  seigneurs  on  th«r  title  to  receive  profits  upon  mu^tion  of  thli  lands  on     Comptay  *  • ' 
death  and  otherwise.    Vothiier  ftirther  says :  "  L'Edit  de  1749  a  rendu  les  com-  »««m»«u  tt  al. 
mnnautds  absolument  inoapables  d'acqu^rir  ancuns  heritages,  oomme  fonds  de 
terre,     .     .     .     .    .     Les  ohoses  qu'il  est  dtfendu  par  cette  Iqi  d'aoqu^tir,  ne 

peuTent  fitre  aoquisea  A  quelque  titre  que  ce  Boit,  soit  &  titre  gratuit,  aqit  &  titr«     , 
de  oommeroe."     ...... 

The  prohibitory  force  wbioh  the  learned  author  asoriberi  to  the  Edict  seems 
to  be  amply  justified  by  the  terms  of  if. 

It  was  not  denied  by  the  counsel  for  the  Appellants  that  Pothier  had  properly, 
declared  the  effect  of  the  Edict  upop  the  Corporations  with 'which  it  dealt ;  but 
they  contended  that  these  were  religious  and  eleemosynary  bodies  only,  and 
that  modern  trading  corporations  were  not  within  its  scope.  There  can  be  little 
doubt  that  the  main  object  of  the  Edicts  was  to  discourage  the  excessive  endow-  * 
ment  of  religious  houses,  but  the  Edict  of  1743  has  words  Iwf^  enough'  to  in-  % 

dude  secular  bodies  also.  Article  1,  after  enumerating  particular  Corporations,  has 
the  general  dcEcription,  "  autres  corps  et  communauti^  ecoMsiastiquesou  laiqaed." 
And  the  prohibition  to  acquire  lands  contained  in  Clause  10  is  directed  against 
"  autres  gens  d%  mortmain"  as  well  as  religious  bodies. 

It  was  argued  that  trading  corporations  could  not  be  deedied  "gens  de  mort- 
main," because  their  lands  were  not  ?(ithdrawn  from  commerce,  and  were  aliena- 
ble.    But  the  I  withdrawal  of  lands  from  commerce  was  only  one,  and  ndit  the   Ir*^ 
maili,  reason  of  the  law  of  mortmain,  which  was  founded,  as  plainly  appears  ^rjaiT^    "  ' 
Pothier,  not  only  on  considerations  of  public  policy,  but  on  the  loss  to  the  Lhr^J' 
of  their  seignorial  rights.,  '  .    v  . 

Their  Lordships,  however,  cannot  consider  it  to  be  their  duty,  at  this  day^  to 
construe  the  language  of  the  Edict  as  alonc  containing  the  law  of  Canada  on  the 
subject  of.  mortmain,  because  a  legislative  declaration  of  that  law  is,  in  their 
opinion,  contained  in  the  Code,  which  Is  free  from  ambiguity. 

Tit.- XI  of  the  First  Book  of  the  Code,  which  treats  of  "  Corporations,"  in 
terms  includes  every  kind.  i 

Art.  364  states  :  "  Corporations  are  subject  to  particular  disabilities, 'which 
,  either  restrain  or  prevent  them  from  exercising-  certain  rights,  powers,  privil^;es, 
and  functions,  which  natural  persons  may  enjoy  aiid  exercise ;  these  disabilities 
urise  either  from  their  corporate  character  or  they  are  imposed  by  law." 

The  disabilities  arising  frt^  the  law  are  siatsdija  Art.  36^,  as  follows : — 

"1.  Those  which  ^re  imf^sed  on  each  Corporation  by  its  title,  or  by' any  law  ' 

applicable  to  the  class  to  which  such  Corporation  belongs. 

"  2.  Those  comprised  in  th^  general  laws  of  the  country  respecting  mortmains 
and  bodies  corporate,  prohibiting  them  from  acquiring^  immoveable  property,  or  , 
property  so  reputed,  without  tpe  permission  of  the  Crown,  except  for  certain  pur- 
poses only,  and  to  a  fixed  aitt(^unt  and  value. 

\    The  Article  refers,  not  to  the  Edict,  but « to  the  general  laws  of  the  country 
respecting  mortmain  j"  and  their  Lordships  think  that  it  declares  the  disabilities      ^ 
which  attach  by  the  general  law  of  mortmftin  to  all  Corporations  without  distinc- 
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view  of  the  (Mtt  i»  affirdieVl  by  the  majority 

n'«  Bench  it  the  preaent  W«e,  and  ia  not 

.....  ,,.  ■        Mr.  Juatioe  Badgley  M^ra  to  the  Code 

in  hw judgment* «8  follows:—  ,  ^^  ' 

"  Whatever  doubta  might  have  existed  ficretoforo  aa  to  the  p^^ibitlve  appli 
cation  of  the  old  law  with  referenoe  to  merely  trading  Corporatloria  they  have 
disappeared  since  the  promulgation  .of  tfie  Code,  which  has  dedar^  thoM  old 
law  prohibitions  to  be  and  to,  have  been  our  provincial  law.  The  teraw  of  the 
Code  Article  are  too  plain  for  a  doubtftil  constructidp,  and  in  theirWeneralitv 
cmbrttco  all  corporations  (secular,  ky,  of-  trading),  and  subject  them  Vll  to  the 
same  disquulifioations  to  acquire  hoi  property,  without  the  Royator  Iteislative 
permission  first  had  and  obUined^"  .»  -»         » 

These  observations  on  the  declaratory  force  of  the  Code  are  entitled  tk  irreat ' 
weight,  from  the  fact  that  Mr.  Justice  Badgley  was  one  of  the  Judges  Who  in 
a  case  relied  on  by  the  appellant,  (Kienkowskj  v.  Grand  Junction  IuSli«v| 
Company,  4  Lower  Canada  Jurist  86),  expressed  an  opinion  that  trading^-   * 
rations  were  not  ••  gens  de  mortmain.'  In  that  case,  however,  the  Railway  Companv 
had  legislative  powers  to  purchase  lands,  and  thequestion  arose  incidentally  in\ 
actipn  for  seigniorial  dues.   Whatever  may  6e  the  worth  of  the  Opinions  expr 
m  that  case,  the  higher  authority  of  the  Code  must  now  prevaU. 

Their  LordsUps,  for  these  reasons,  think  the  Court  of  Queen's  Bench  wa 
nght  in  holding  ^hat  the  Appellants  were  incapable,  without  the  license  of  the 
Crown,  which  it  is  not  averred  they  possessed,  toiac^uire  any  title  to  the  lands 
sold  to  them  by  Foley.  But  before  con,ideriiiff  the  effect  of  this  disability  on 
their.right  to  maintain  the  present  action,  it  w|l  bo  convenient  to  advert  to  the 
nature  and  extent  of  ^he  warranty  upon  the  sale  by  Desbarats  to  Foley,  of  which 
the  appellants  are  seeking  to  avail  themselves. 

By  Uie  law  of  France  prevailing  in  the  Colony  a  warranty  against  evictioik^is 
implied,  m  Qontractoof  sale,  but  it  is  permitted  to  derogate  from  it  by  contract 
PothierWys  :-"^roit  commun  des  oontrats  de  vente  qui  obligeSe  vendeur 
envers  hiohete«r  H  la  garanUe  de  la  chose  vendue,  ne  concemant  qu'un  iot6M 
particuliei^d^  aoheteurs,  il  est  permis  aux  parties  de  d^roger  &  ce  droit  par  ^. 
ventions  piii-ticulidres."  («  Traits  duContratde  Vente,"  Part  I  J,  chap!l,8ect 
^,  Arti*7.)  I 

The  auth))r  then  gives  instances  of  Conventions  having  this  effect ;  one  of  them 
being:  "  OfUe  par  laquelle  le  vendeur  stipule  qu'U  ne  sera  garant  que  de  sei  ' 
laits."       Ih  o  1      "»  ««• 

The  Code^  tof  er,C|anada,  in  effect,  embodies  this  law.    *        -?■■''      / 

^l.^'^ISJ  W^S^^ir^''*  -''^  ''^°*^  *°  '""'^  *•"«  '»"«'•  "  obligedin  fa- " 
*our  pf  ae\^flyft, j^tyiljher  le^al  or  conyentipnal.  • 

\Legal  t«^an%  is  d^ned  in  Article  1608,  and  includes  warranty  against 
eviction  by  reason  of  any  right  exuting  at  the  ti^e  of  sale  ' 

Articles  1507,  lt|09,  and  1610,  deola«»  the  ynanaer  in  which  this  warranty 

jBoay  be  excluded  or  diminished,  as  fbUows^ 

^  Art.  1507,    »  Le|al  warranty  is  implie%  law'in  the  oontrapte  of  sale  witii- 
cut  stipulation.    Nevertheless,  parties  mayj  by  special  agreement,  add  to  the 

obligations  of  legal  warr|»nty,  or  diminish  its  "^eot,  or  exclude  it  altogether  " 
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Art  1609.  "  Although  it  b«  atipuUtod  thut  tho  wllor  in  not  oblixod  to  »ny  '7|•,S^'|"a',!'• 
-warranty,  h«  ia,  neverthaleaa,  obliged  to  a  warranty  agaioat  hia  p«raooal  a«ta.     ^ui>ii>>i>r 
Any  agreement  to  the  contrary  ia  nail."  \  OMbarau  «i  •!, 

Art.  1510.  "  In  like  manner  when  there  Is  a  ntipulation  Mtoladins  Warranty,  • 
the  seller  in  oaae  of  eviction  is  obliged  to  return  tho  price  of  tl^  thing  sold,  un. 
leas  the  buyer  know  at  tho  time  of  the  sale  the  danger  of  eviotioik,  or  had  bougl^t 
at  his  own  risk."  y  ■       '  \  ■  ' 

By  the  deed  of  sal^  Desbarats  expressly  bound  himself  and  hisihoirs  to  warrant 
and  guarantee  Foley  against  all  qiortga^es,  debts,  and  dowers  wjiatever.  There 
is  no  other  express  warranty.-  The  tenoa  of  transfer  ar«  llmilod  to  the  righu 
and  interests  Desbarats  had^  or  oould  demand  in  the  Aubjebt-ma^r  of  tho  aale. 

It  is  evident  tb«t  tho  eviction  by  the   Crown  is  not  a  breach  of  tho  exprcsa,^-.—— — - 
warranty  given  £y  PesbaratB.     His  liability  for  thia  eviction  nfust,  therefore,  be 
founded,  if  it  eziata  at  all,  on  legal  warranty. 

It  was  insisted  on  the  part  of  the  respondents  that  the  I 
excluded  by  the  oonventional  warranty,  upon  tho  oHinary 
exprc«»nni  facit  ceuare  taciturn. 

It  is  true  that  the  conventional  warranty  of  Desbarats  does  not  contain  the 
word  "  only,"  or  othcV  equivalent  expression  ;  but  it  seems  to  be  a  reasonable,  if 
not  a  necessary,  implication  from  the  inseirtion  of  a  limited  (^nventional  warranty, 
that  it  wis  the  intention  of  the  parties,  to  exclude  the  lai 
impticatfob  is  strengthened  by  the  peculiar  'foil^m  of  the 
disclosure  in  ^le  deed  of  the  fact  that  patents  had  not 
Crown ;  a  disclosure  which  waf  not  made  in  the  convi 
sale  to  the  appellants,  for  a  price  which  was  an  enormoi 
paid  to  Desbarats..  /  •. 

There  appear|,  tl^en,  to  their  Lordships  to  be  strong  ground  for  holding  that  . 
the  legal  warraniy^yas  exclud^  on  Desbarats'  sals;  and  that  no  actio^ oould 
have  been  maintained  by  ^HuT  against  Desbarats  upon  an  evictibn  by  the 
Crown  ;  and  if  this  is  so,  nonorMn  be  maintainableAgainst  him  by  the  appellants 
lor  sucl^^^viction,  oven  if  they  hfld  been  under  rfo  disability.,-:  because,  in  suing 
PesbaratS  as  a  remote  warrant4)r,  they  can  have/no  greater  remedy  against  him 
than  their  immediate  warrantoi^,,  Foley,  to  whote  rights  thqy'are  in  effect  subro- 
gated by  tho  operation  of  Article  126  oiTthe  Code  of  Civil  Procedure. 

It  48  not,  however,  necessary  toVest  the  decision  on  this  ground,  because,  as- 
suming the  legal  warranty  not  to  httrajbeew  excluded  on  the  sale  by  Desbarats 
to  Foley,  their  Lordships  think  that  thell^al  disability  to  purohaae  lands  under 
which  the  appellants  are  pWed  prevented  them  from  acquiring  the  right  to 
\ resort  to  it.  Such  a  right  can  only  spring  ftpv^  «. valid  sale,  and  the  sale  from 
?oley4^to  them  being  invalid,  by  reason  of  their  incapacity  to  purj^h^,  the  con- 

)aential  right  to  sue  Desbarats  on  a  legal  wal'^^^,coul^fnever  arise.    What- 
ever may  be  the  case,  as  between  Foley  and  the  appejllant8\^it  is  evident  that 
sbarats,  who  was  not  a  party  to  that  sale,  is  iijot  estopped  Arot«  asserting  its  jln- 

rhe  Chief  Justice  of  the  Court  of  Queen's  Be^bh  was  of  opiniontiiat,  although 
the  Appellants  might  he  under  a  legal  disab^ty  to  purchase, -the  action  was 
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r  legal  one,  and  this 

nveyanpe,  and  by  the 

been  granted  by  the 

,  by  Foley  on  his 

increase  on  that  he  bad> 


iyance, 
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'JJMlT  ^"»'-  "«»'  «  r'"*»  »«•»'"•»•  '■'>'  th,  prioe  M  upon  .  f«IIa«  of  oon.ldor.tion 
coy.      But  thi.  «p,„.on  .ppear.  .0  h.v«  Uh^o  gU«.  upon  !h.  erroncou.  «^^ZTZi 
D-U«u...., Desbar^U  had  received  the  price  paid  o„  the ^le  by.  Foley,  .1,.,  2^000  dol« 
from  tho  appi'liaiiti.  «""a™, 

The  right  to  reatitutlon  «f  tho  price  i.  Independent  of  warranty,  and  can  be 
enforced,  a.  It  appear,  to  their  Lorddiipa,  only  between  the  im„.ediate  partien  to 

I.  .M?!!*  "^  '^^.^'^"  '''^'"""  '•''•  "«'•*=-"  '"  'ik«"»nner,  when  the«, 
.  .  afpulafon  „clud.ng  warranty,  tho  aeller  In  the  c.«  of  eviction  I.  obliged  Z 
eiu  n  the  pr.ce  of  the  thin^  Hold.  unle«,  the  buyer  knew  at  the  tin,e  of  Z2 
the  danger  of  eviction,  or  had  bought  at  hia  own  ri^k  " 

By  the  tern.,  of  thlT  Article  It  Ih  only  when  warranty  I.  eioladed  that  thi. 
obUga Uon  to  ret^rh  the  purchaae-money  aab.tw.en  the  immediate  partie.  U,  the 
«iear.«,.;and  it  cannot,  therefore,  be  wlin  Article  126,  C.P^.,  wh^il 
confined  to  the  04HO  of  warranties.  /  -w.,  wnion  i» 

hrT^^   ^Tt'^^^i'^  ^f^'""^  thi-  Appeal   are  dealing  only  with  tho  action 
.     bought  under  th.^'Article  *g„in.t  De.^«t«,  and  not  with  the  right,  (if  any) 
wh.ch  tho  appellanU  may  have  ugai„,t  tl^^ir  tn.mcdiate  vendor  Foley    eUher  L 
hu  exprea.  engagement,  or  for  ro.tituti„u\of  the  price  paid  to  him 

One  other  point  remain,  to  be  neticod,  ^i...  the  contention  on  the  part  of  the 

ppellant.  tha   .dthough  it  i.  not  averred  in\  the  Declaration  iL  theTeenL  of 

the  Crown  had  been  obtained,  the  grant  ou^t.  upon  demurrer,  to  be  Zmed 

A«um,Dg.th„t  th..   disability  might  have  been\retaoved  by  a  licco«,  from 

he  C„,w„  1   appear,  to  their  Lord.hi|«  th.t  it  wk.  for  the  ap^l^To  how 

.t  .nice  this  heense  was  e«,ential  to  confer  on  thi  the  legaLTapacityri 

ch..e  and  to  maintain  the  action.    The  grant  aIho,  Lbtained]  would  be  aCt 

ot  pleading,  to  have  been  averred  by  them  A  . 

thJ!^  ^^'f'it  ^'"''  I*  ""^  ^'  ''^"^'  ^^^^^^4^^  the  .ubatance  of 
the  case ;  for  there  can  be  no  doubt  that,  ifa  license  hadWn  really  granted  the 

In  Ihe  rciilt,  thcip  LotdBhip.  will  hnmbly  adviso  Her  Wiii«l.  i^  ^  «,. 
.        ,ndg»».  of  U..  Court  ofQuoen'.  B™ob,  >^^i^>.^lX^:^Zl. 


Judgment  confirmed. 


A  F.  EddU  &F.  W.  GibU,  Counsel  for  the  Appellant. 
J.  P.  Benjamin,  Q.  C,  Counsel  for  tho  Respondent. 
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IMONTRKAL,  aOiH  DSgEMBER,  »?». 

Coram  Di/VAL,  Cn.  It.,  Camm,  J.,,DaDmioN0,  J.,Badolw,  J.,  Mokk,J. 

''no.  M.  *  .      i 

OMVKR  W.  STANTON, 
r  {Ptaintif  in  th»  Court  Mow,) 

TUB  yRTNA  IN8URAN0B  COMPANY, 

{U^ftndant  in  lh»  Court  Mow,) 

RMrOHDIMT. 

Uu.D:-Th»l  •  An  poltoy  In  ihTonr  of  IppollMl,  on  eoal  oil.  "  hit  own.  In  trait,  or  on  eouln- 

mwl,"  oorartd  hit  low  oo  oil  dMtrojad  by  flnrin  Mlddl«t«n'f  thadt.wkrehoaM  noHpta  fbr 

which  crantod  br  MIddUton  In  l^or  of  Thomu  Huitoii  hnd  Uwn  truiiflirrad  by  Kiuton 

»  to  appfllant.  ud  on  whieh  ra««lpU  ■ppvlUinl  had  mad*  a  Ivanaif  to  Kuiton,  who  obtained 

inch  adTan««i  rMlly  Air  Mlddletun,  without  appellant  howvTer  beln(  aware  of  the  Ikok 

Thii  waa  an  appeal  from  a  judgment  of  the  Superior  Court  at  Montreal, 
tetting  aside  a  verdict  rendered  bjr »  jury  upon  the  iwaef  a*  aettled  by  the 
judge,  and  granting  a  now  trial  And  also  rejecting  the  moUon  of  the  appellant 
for  judgment  upon  the  said  verdict  -^ 

The  action  was  instituted  by  the  appellant  in  the  Court  below,  upon  a  policy 
of  Insurahoe  issued  by  the  defendants  on  the  5th  day  of  June,  1867. 

The  declaration  i  alleged  that  on  the  20th  May  1867,  one  Thomas  Ruston, 
broker,  or  some  person  w  persons  unknown  to  the  app(|llant,  acting  by  Thomai 
Ruston,  broker,  owned  and  possessed  180  barrels  of  40  gallons  each  of  refined 
coal  oil,  of  the  brand  known  as  the  Atlantic  brand,  then  in  the  warehouse  of 
William  Middleton  &  Co.,  at  Montreal,  known  as  store  Nor.  1,  and  that  thb  said 
warehousemen  then  and. there  made  and  gave  to  Ruston,  a  warehouse  receipt  for 
thesame.  \  v 

That  on  the  27th  of  May,  Ruston  or  some  person  acting  by  him  as  broker, 
also  owned  and  possessed  120  barrels  of  40  gallons  each  of  coal  oil,  of  the  brand 
known  as  the  improved  lUurainatbr  Brand,  which  were  also  in  the  warehoose  of 
Middleton  k  Co.,  and  for  whioh  also  on  the  last  mentioned  day  the  said  ware- 
housemen gave  Ruston  a  warehouse  receipt.  The  warehouse  receipts  are  ai  \ 
foUows:—  \ 

^'-  MoNTBiAL,  20th  of  May,  1867. 

Received  inib  store  on  account  of  Thomas  Ruston,  Esq.  and  deliverable  onU 

on  production  of  this  receipt  duly  endorsed  by  him,  one  hundred  and  twenty 

barrels  refined^  coal  fiU^^  "  Improved  Illuminator  Brand,"   average  quantity 

guaranteed  forty  gallons  per  barrel.    Insured  by  owner.    Stored  in  No.  1  store. 

A     '  (Signed,)        W.  MiDDLfTON  &  Co.  %      *  ; 

\  ^         '     MoNTRBAL,  27th  May,  1867.r\  V  - 

iived  into  store  on  ^oeonnt  of  Thomas  Ruston,  Esq.,  iud  deliveprableonly^ 
onprodaotion  gf  this  receipt,  duly  endorsed  by  him,  one  hundred  ud  eighty 
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b«rr«li  MnM  ootl  o(\,   AUtotio  Brwd,  »v<,r.g«  ,,„,„uty  amrinia-d  «... 

(**'iP»«'.)        W.  MiodlktonACo 
Th«  dcoUraUoi^  proow.U  to  »IIcko  th«(\Jjr  yirtuo  of  thow.wmhou«'r*j.lDli  * 
Jlu-ton  ohnio  to  h.va  ,tl.ol,„tirc  control  an  I  power  of  dl.po«|  Ovor  th«  uld  oil' 
•1  th,  own«r  tl.or«„f.  pr  u  ttgmU  th«  »pp«^Uot,  to  tho  unio  «it«nt  m  If  h«  I.J 
bwii  the  owtior  thereof.  "  R»? 

Th«t  on  the  4th  of  June  IHflT,  Itu.ton  lA^lgned  end  traneforred  to  the  pUn- 
s,  tiff  nnd  oppi<llai>t  the  mid  300  HnrroU  of  i«fln<jd,ooal  oil^  th«n  etill  In  the  |«U 
^■nthouM,  by  cndon*inK  and  duliverinM  tj  tho  ap/ollant  the  two  warehouw 
Swodpt.  already  rdferred  to,  «a  eeourity  for  l{iMto«>  proniiaiory  tiote  for  $1  8oo" 
duo  on  tho  7th  of  October.  18ft7,  payabKi  to  K,  order  of  the  appoirint:'  the 
appellunt  agreeing  thiit  oq,  puyniont  of  luott  note  ho  vould  reoonv«y  ind  return 
*•  the  oil  to  liuatoq. 

That  tho  condition  of  payment  wu  not  fulflllcd,  that  the  plaintiff  wu  atill  " 
the  holder  of  tho  warohouw  rooolptit,  and  ly  virtue  thereof  waa  tho  owner  jiad 
-  poaaosaor  gf  tho  ^id  oil.  "  i  ~      '       . 

.  That  on  tho  6th  Juno,  the  dofendantd  and  ronpondenta  iaiued  »  policy  of 
Inauranco  in  favor  of  the  appellant,  in  coiiaidoratjon  of  forty  dollipr  premium, 
in  which  they  agreed  to  inauro  the  appollart  againat  firo  for  ono  year  iVom  that 
date,  to  the  extent  of  |2,000  on  "  refined  coal  oil,  hia  own,  on  truat,  or  on 
"  oonaigpnient,  ^nUined  in^  a  vault  covered  with  earth  aituated  on  the  north  aide 
"  of  ihe  Grand  Trunk  Railway  at  Point  8t.  Charles  near  Montreal,  C.  E  ; 
"  iaolated;  "  which  vault  tho  opptillant  allejcd  waa  the  aame  place  indicated  in 
the  warehooaejseoeipta  oa  atore  No.  1  of  Middle  ton  &  Oo., 

That  on  the  morning  of  the  18th  da/  of  Auguat,  1867,  while  the  policy  w«i* 
m  force,  tT»e  said  vault  or  atore  No.  1  was  burned,  and  the  oil  toUlIy  deatroyed, 
Ae  oil  then  being  of  ihe  cash  value  of  |2j4p0  oj.;  and  thartSa  ap^Uiit 
thereby  suffered  damage  to  thfl  extent  of  11,800  oy. ;  being  the  amoant  of  hia 
claim  upon  Ruston  on  the  promissory  note  already  mentioned. 

The  de<)laration  then  j^Kfceeded  to  set  forth  the  condiUons  of  the  policy,  a^o" 
giving  notice  of  the  fire,  i|d  as  to|;iviiig  a  particular  account  of  tho  loss  and 
damage,  ai^jported  by  affidavit,  Ac.,  the  whole  of  which  conditions  the.appoHmt 
alleged  he  had  performed. 

That  apiMllant  suffered  daniag^  by  the  fire  to  the  ««tent  of  tlie  said  sujn  of 
$1,800,  being  the  amount  of  his  interest  in  the  said  ooal  oil;  and  that  the 
respondeiita  beoame  bdond  and  obliged  to  indemnify  hip  to  that  extent  which 
tbeylia^fkiiedtodo.    -  .  ' 

.  And  in  nii^  of  this  dMlaration  the  appe'Jant  prodnoed  the  i^ehooae 
reeeipta,  Raston's  note  for  $1,800,  his  aoknowledgmeiit  of  the  jAjdge'of  the 
300  faarrelp  of  oil,  being  No.  6  of  the  do$$ier,  and  the  PoUoy,  being-  No.  8  of 
the  douier. 

The  respondenU  filed  several  pleas  to  the  appellant's  aoUon,  namely ;  / 

.  Ist.  That  the  appellant  was  not  the  owner  or  proprietor  of  the  oil/eitheiL  in 
trust  or  otherwise,  as  represed^ted  by  hitai  to  the  iMpondtfnts  at  the  time  he 
effscted  the  insaranoe.    An^  that  no  risk  tmt  attaohed  andaf  the  laid  insbaiKiM 
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b«^uoh  M  Ihora  n«T«r  wm;  aat)  lliw^wu  not  ak  lh«  Un*  of  th«  flra,  My  oil     Mtfete 
■  whkliiver  in  th«  r.uU  (rt-  itort  n,r«rr«a  U)  in  Ui«  dwIaraUoo.  Ih«  proportj  of  the  rkTSi 
Mid  pUinUir,  or  anj  in  tri&t  or  <ib  oonimiMioii.  v'  (.! 

That,  moraofor,  the  appctlaat  n«r«r  Mauif«a  MJ  right  or  lill«  to  th«  oU 
infnti<.iio<l  in  Uk  duolaration,  undar  th«  {KM^er  of  the  warahouaa  raoaipts;' 
.iDauliuah  aa  Buaton  did  not  own  <ir  poa«<^iM,  either  in  hia  own  right  or  aa  actiog 
for  aoj  othar  paraon,  tha  oil  montionad  in  tha  war«houau  recaipto.  '  ' 

That  in  hat  Kuaton,  neither  aa  own«r  nor  H  broker,  had  o»o^  plaoed  in  atoNL    .' 
'with  Middleton  A  0«>.*  the  oil  inentiotrtod  in  t|io  pretmid|^ar«lldaaa  raoaiptf, 
■a  thejr  falMtlj  ropreaentod ;  and  that  neilhof  Hiddlat^i  St  Co.,  nof  RmtoD 
awr  owned  or  poaaaaaad  tho  whfUa  or  anj  part  thereof.  ' 

That  William  Middleton,  carrying  on  buaiheaf  undef  tho  nana  of  William 

,  Middlaton  A  (^.,  made  Iha  wariihouM  reoei^U,  falwtly  rnprtMwntijK   K«iton   to 
Jiata  tha  oil  in  hia  ahada,  for  »|ie  purpose  of  obuiniug  advanom  theraou  for  hia  *     -^ 

(Middleton 'a)  banafifr;  Wheroaa  neitlwyiuBton  nor  Middloton  had  any  BUflh  oil 

in  tha  pramiMH  at  the  tima.  W  ,  / 

That  the  warehouHo  rooeipta  had  beah  frandulantlylaaned  ani. delivered 't«. 
Ruaton  for  the  aforeaaid  purpose.     That  appoll»ntj)btoincd  them  from  Uuaton        ' 
with  a  fWI  knowledge  of  the  facta  and  oapaeially  that  Ruaton  waa  negotiating 
Ihraaid  wareliouao  roooipta  oa  agent  and  broker  of  Middleton;  and  alao  with  „ 
the  knowledge  that  Uie  aaid  oil  waa  not  actually  (n  atora  in  any  of  tha  ahada  of  '-'    * 

Middleton.  '  . 

That  it  waa  agreed,  by  a  conditio^,©?  tha  policy,  that  tha  reapondenU  ahonld    '      ,  ' 
nbtbeheld  liable  if  thera  ah^uld  b«  any  other  or  prio^  inaarance  upon  tha       -  • 

property  iaaared,  without,,the  written  oonient  of  jlhe  Reapondenta;  and  that      r 
there  were  other  inaurancea  upon  tha  coal  oil  repr«aent«d  by  tha  warahonae  .     r  \ 

reeoipta,  which  had  not  bean  notiied  to  the  reapondenta.      .  „ 

The  reapondenta  alia  filed  a  general  deriagation. 

The  appellant  anawered  generally,  .' 

Thereupon,  the  il)>pollant  having  deolarad  hia  option  of  a  trial  by  jury,  «nggag-     - 

tiona  were  fubmittod.bybj)thpartiea,  and  t^aCourt  finally  a4ju«taithequa8tiona 
to  be  anbmitted  to  the  jury  aa  follows,  to  whieh  qatfitibna  ai«  actded  the  fiAdingi 
of  tha  jury  at  the  trial  before  hia  Honor  Mr.  Jfatice  Torranoa,  on  tha  9,  19  it 
•nd  12th  daya  of  March,  1869.  .L 

lai  Were  t))a  d^andanU,  on  the  fifth  day  of  Jmi*,  1867,  a  Utdj^tat^^  '^■ 

in  the  S^ta  of  Connecticut,  one  of  tha  Uifiied  Statea  of  Amari«s,  with  tbf 
powar  to  oany  on  the  bnainaaa  of  Fire  Iniiur»i|ice,  and  were  thay  «knyiiig  oa 
the  buaineaa  of  Fire  Inanranoeltt  the  joity  of  Montraal  at  the  aaid  datof 
''     Answer. — Yea.  * 

2tod.  WaaJHR>maa  Boston,  of  the  oity  of  Montipal,  broker^'mantioned  in  the 
deolantion  on  the  20th  daf^of  May,  ISeT-^^dato  of M«oeipl^  plaiotira  aikibit, 
No.    1,— owner  of  180  hi^nek  of  refined   oil,  of  the    brand    known    aa 
"  Athmtio  Brand,"  menUoned>  aaid  n»%    If  not  the  owner,  waa  ha  tha   * 
holder  vi  aaid  oil,  an^4w  wh6m ;  and  wh^  waa  hii  intanat  tbereiot' 

Jnaiaer.—Thomai  Ruaton  waa  the  holder  of  the  aaid  oil,  for  tha  porpoaa  of 
obtfuning  Ufvm§  tfuwop,  in  hia  oapacity  of  ^broker.  fw^Wm.  Middlaton. 
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3rd.  Did  the  said  Thomas  Ruston,  on  the  20th  day  of  May,  1867,  aotnallj 
place  in  store  with  the  said  William  Middleton  the  quantity  of  oil  last  mentioned 
as  owner  thereof,  as  the  said  r^eipt  purports  to  certify,  or  as  representing  some 
other  person,  and  state  who  f 
Antwer. — No,  the  oil  being  previously  in' said  store.  , 

4th.  Was  the  oil  referred  to  ini  the  above-mentioned  receipt  actually  in  store 
at  the  date  of  said  receipt,  and  if  iso,  in  which  of"  the  sheds  ofj  the  said  William 
Middleton  was  it  stored?    '    /' I  V       ' 

An$wtr. — The  said  oil  was  inWore  at  said  date  in  shed  No.  I. 
5th.  Wis  the  said  Thomas  Ruston,  on  the  27th  day  of  May,  1867,  the  owner 
.     of  a  further  quantity  of  120  barrels  of  reHned  coal  oil,  iof  the  brand  known  as 
"  Improved  Illuminator  '*  brand,  mentioned  in  the  recdp^.  Plaintiff's  Exhibit, 
'„  No.  2?    It  not,  was  he  the  holder  of  said  oil,  and  .for  whom  and  what  was  his 
interest  therein  ? 

Jiwwer.— Thomas  Ruston  wajs  the  holder  of  the  said  oil,  for  the  purpose  'of 
obtaining  advances  thereon,  in  his  capacity  of,  Broker,  for  Mr.  Wm.  Middleton.  ' 

6th — Did  the  said  Thomas  Ruston,  on  the  said  27th  day  of  May,  1867, 
date  of  said  receipt,  jriaintiff's  exhibit,  No.  2,  actually  place  in  store  with  the 
said  William  Middleton  the  quantity  of  oil  mentioned  as  the  owner  thereof,  as 
the  said  receipt  purports  to  certify,  or  as  representing  some  other  person, 
itnd  state  whom  ?  , 

Atuwer, — No,  the  said  bil  being  previously  in  said  store.  // 

7th-  Was  the  oil  referred  to  in  the  above-mentioned  receipt,  iottially  in  store 
at  the  dato.Qf  said  receipt,  and  if  so,  in  which  oi  the  sheds  of  the  said  William 
Middleton  was  it  stored  ?   , 

Antwer. — i?he  said  oil  was  in  store  at  said  date  in  shed  No-  1. 
8th.  Did  the  said  William  Midi^eton  sign  and  deliver  to  the  said  Thomas 
Ruston,  on  the  20th  and  27th  days  of  May,1867,the  receipts,  plaintiff's  exhibits. 
No.  1  and  2  ? 
Antwer. — Yes.  v      ■ 

9th.  Were  such  receipts  so  made  and  delivered  by  the  said  WiUiam  Middleton 
to  the  said  Thomas  Ruston  for  the  )>urpose  of  enabling  him  to  obtain  advances 
thereon,  for  the  benefit  of  the  said  William  Middleton  ?  ^ 

Antwer. — Yes. 

10th.  Did  the  «aid  Thomas  Ruston  transfer  said  receipts  io  plaintiff  a» 
security  for  an  advance  thereon,  and  if  so,  when  and  for  who^  benefit  ? 

Antwer. — Yes,  he  did  transfer  said  receipts  to  plaintiff  on  4th  June,  1867, 
^or  advances  made  thereon  for  the  benefit  of  William  Middleton. 

11th.  What  was  the  amount  of  said  advance  ? 
-   Answer. — $1,800. 

12th.  Was  the  plaintiff  aware  when  he  made  said  advances,  in  what  capacity 
and  for  whom,  said  Ruston  wajf  then  acting;  and  if  so,  in  what  capacity  and 
for  whom  did  he  believe  him  to  be  so  acting  ?  ' 

Antwer. — We  have  no  evidence  to  show  that  the  plaintiff  was  aware  when  he 
made  Qm  advance,  in  what  capacity  and  for  whom,  said  Ruston  was  acting. 
13th.  Did.  William -Middleton,  in  fee^fflonat-of  Mfcy^we^OttaMrtheij 
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hundred  and  luty-BeTen,  iMue  and  deHver  tl  luid'  ThomM  R„.f«n  »     u 

pWnt.^  *5..V»         ^I!'^''  '^  "'"'•""2  *'*'''"'»''  ^''•'^o".  «"'d  were  the 
pl..nt.ff  .  exhibit.,  numbers  ,^„e  .„d~  two^  of  the  number  of  such  receipt.  ^ 

at  tn::^'  '"^  ^'^'.;:^  '^«""'  '^  '^'  -«» »»'«  -<»  on  was  in  sto« 

"muf'^V^^  P'"'""^  "^''"'"  ''"""•»"'^'*  '■t'^  defendants  on  or  about  the 
ffth  daj^  June,  one  thousand  eight  hundred  and  sixty-seven  on  the^l Un 
tionedi».the  said  receipts,  plaintiff's^tthibits    Nos  1  17^' !^  the  oU  men- 
thepurp^ofthepo,icJjf^„3uranc;?Sr^ 

J^kAntwer. — Yes.  \  \ 

•l^th,  Did  the  plaintiflF  effect  the  said  insuran^^  the  owner  of  the  oU 
.^nUonedp  the  s.d  policy?  And  if  not,  in  what  ^  did  he  1^:  ^e 

^^  any  and  what  interest  in  the  said  oU  ^he  Ume  of 

dnlfnte"?-  T  '"^"^J*^  '°  '"*  oU;  i^th*4">o««t  of^ighteeixhundred 
dollarl,  being  his  advance  thereon.  r :         ^  ,         x"""*«" 

IJti,.  Were  the  defendants  through^  theif  a^nts  or  othe^ise  made  aWare  at 
the^ime  of  «a.d  insurance,  of  the  nature  of  the  interest  which  the  plabSvhad 
.n  thecal  od  mentioned  in  the  said  policy ;  if  so  state  in  what  mZr 
acquired  such  information  and  in  what  did  it  consist  ? 

that  they  had  been  made  aware  of  the  nature  of  the  transaction 

18th.  Had  any  other,  and  if  so,  what  insurance  been  effected  upon  the 
«id  od  or  any  part  thereof  either  by  plaintiff  or  any  per.on  on  hi.  ^hl  p„t 
to  «ud  inmirance  thereof  by  the  defendant.,  and  if  «  did  the  plaiS  mS 

on°r  Xr  """""  "^  ^'''"'"'*''  ""'  --  «»«  "meTiren::^ 

^^::^^:^''''  •"dence  to^iow  that  any  other  in^ranoe had  been  ^ 

T'J!^''.*^v  1?'* '"  '^"^  °^  ^""^  "•^^"•*««  kno^  "  ahed  number 
3.1r^':?n?''""""*''"\''r''*  dayof  Au5U.t,eight.«  h„nZi 

Antwer. — ^Yes.  - 

20th.  Wa.  the  quantity  of  oU  mentioned  in  th«  xeeeipt.;  pWntiff'.  Exhibit. 
Number,  one  «id  two,  or  any  part  ther«>f.  in  died  number  one  at  the^e  o^ 
the  fire,  uid  wa.  the  wme  destroyed  by  the  nid  fire  ?  *     4 

.aid  ri*'*"^'''  ^  '^^  °"  "^ '"  ''^  ""^^^  ""•'  "^ ''"  ^•»*«>y«d  "^ 
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oil  mentioned  in  plaintiffii'  exhibits  numben  one  «nd  two,  or  any  part  thereof, 
and  if  bo,  state  at  what  sum  70a  estimate  sooh  loss  f 

£<er. — He  sustained  the  loss  Of  his  advanoe  of  eighteen  hnndred  dollar^, 
this  verdict  was  rendered  the  respondents  moved  that  the  verdiet  and 
of  the  jury  be  set  aside  as  being  oontrary  to  the  evidence  addnoed,  and 
oqitrary  to  law,  and  that  judgment  be  rendered  in  favor  of  the  respondents,  and 
l^e  action  dismissed  with  costs ;  and  also  moved,  that  in  the  event  of  the  iCourt 
^hoi  granting  the  said  motidn,  the  verdict  and  findings  of  the  jury  be  set!  aside 
/and  rejected,  and  a  new  trial  jgranted.  Thereupon  the  appeUant  moved  for 
judgment  upon  the  verdict.  The  ^  first  and  last  of  these  three  motions  were 
dismissed  by  the  Court,  but  the  second  motion  made  by  the  idefendants,  namely 
the  motion  for  a  new  trial,  was  granted.  And  the  present  appeal  was  fromliiat 
<t  judgment. 

•-'•'      This  motion  was  supported  by  nineteen  reasons,  which  may  be  edndensed  into 
seven,  as  follows  : 

1st.  Because  the  plaintiff  failed  to  establish  in  evidence  that  Rustofi  ever  was 
the  holder  or  owner  of  the  oil,  in  which  proposition  was  embodied  the  following : 
That  the  evidence  of  the  ownership  was  conflicting. 
That  there  was  no  evidence  that  the  Warehouse  receipt  was  made  out  and 
delivered  to  Huston  with  the  authority  of  the  owner  of  the  oil. 

That  the  Warehouse  inoeipts  were  null  and  void,  because  they  dedtare^that 
the  goods  were  placed  by  Buston  in  Ifiddleton's  possession,  which  was  false. 

That  there  was  no  oil  in  the  shed  No.  I  <if  the  description  mentioned  in  the 
Warehouse  receipts,  the  property  of  either  Middleton  or  Boston. 

That  Middleton,  a  wuehouseman',  oould  not  sell  or  pledge  oil  the  property  of 
other  parties  stored  in  his  warehouse. 

/  2nd*.  Because  the  plaintiff  fiuled  to  establish  the  value  of  the  oil.  ~ 
/     3rd>  Because  the  evidenoe  showed  that  both  prior  and  subsequent  insnranoes 
/   had  been  effected  upon  a  large  quantity  of  oil,  of  which  the  oil  mentioned  in  the 
/     plaintiff's  deoluition  formed  part^^^jeh  insurance  was  not  endorsed  on  the 
J       policy  sued  upon*    But  that  the  jnamcmneously  ohaigtfll  the  jury  that  -Hiere  • 
/         wasnime*  v       ^*V. 

4th.  Because  the  judge  erroneously  chargra^e  jury  that  the  Warehouse 
receipts  were  ^id  withont'Middleton's  endorseme^. 

6th*  Because  the  Judge  efrOaeonsly  chaiged  thejlry  that  Middleton  could 
validly  sell  or  pledge  the  oil  of  other  parties,  which  he  had  in  hk  Winhonse/ 
without  the  autiiority  of  bis  prindpab.  " 

6th*  Because  Uie  judge  erroneously  chaiged  the  jury  that  if  there  was 
evidence  tjbat^e  oil  was  in  the  warehonie  at  the  date  of  the  receipts,  the  presump- 
tion was  Ihat  it  was  there  at  the  time  of  Hba  fire* 

Lastly^  because  the  judge  erroneously  charcied  the  jury  (hat  the  evidence  of 
KustoD  iras  to  be  considered,  and  that  of  Middleton  disregarded,  instead  of 
holding' that  in  ^nsequence  of  their  evidenoe  being  oonflictii^  the  plaintiff  had 
fiuled  to  establish  his  case. 
Thftjbllowing  was  the  jud<^ept  of  the  Cgntt  of  Appeal ;— 


Tht  Gout*  «  *  oonsideriog  that  it  is  established  in  •ridenoethat  the  oil,, 
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the  aubjeot  of  this  contention,  brored  by  the  polioy  of  inaorance  inned  therefor 
by  the  reepondente,  defendant*  below,  in  fayour  of  the  appellant,  plaintiff  below, 
waa  destroyed  by  the  fire  which  occurred  in  Uie  oil  shed  in  which  it  was  stored 
it  the  time  of  the  oconrrence  of  the  said  fire,  and  that  the  said  appellant  had 
aii  insurable  interest  in  the  said  oil  at  the  time  of  its  destruction  dforesaid  to 
the  amount  of  eighteen  hundred  dollars. 

Considering  that  at  the  trial  of  the  issues  in  this  cause  by  a  special  jury  a 
rerdict  was  found  in  favour  of  the  said  appellant,  and  that  in  the  judgment 
rendered  by  the  Superior  Court  at  Montreal,  on  the  twenty-first  day  of  May» 
one  thousand  eight  hundred  and  sixty-nine,  Whereby  the  said  v^dict  and  find- 
ings of  the  said  jury  were  set  aside  and  a  new  trial  waa  granted  upon  the  motion 
of  the  said  respondents,  there  is  error,  doth  set  aside  the  said  judgment,  and 
proceeding  to  render  such  judgment  as  the  said  Superior  Court  sfabuld  have 
rendered,  doth  sJt  aside  and  rcgeet  the  said  motion  of  the  said  respondents  for  ft 
new  trial  upon  the  said  issues,  and  doth  maintain  the  verdict  and  findings  Of  the 
said  jury,  and  dbth  grant  the  motioA  of  the  said  appellant  for  judgment  in  his 
favour  upon  thi  verdict  and  findings  aforesaid,  and  finally  doth  condemn  the 
«aid  respondenis,  etc. 

.  /  Judgment  of  S.  C.  reversed. 

Eon.  J.  Jl  C.  Abbott,  Q,C.,  for  appellant. 

Carter  AiBatUm,  for  Respondent.  -^"^^ 
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MONTREAL,  3lBt  HAROH,  1873, 
Coram  Maokat,  J. 

No.  3686. 

Payette  vs.  Comineau. 
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.Held  :— Tint  the  tettimony  of »  witnew  in  sur^buttal  mkj  beatteeked  hj  eoanter  evldsiiMtoikow 
that  inoh  witneM  wu  Inlmieal  to  plaintiff,  and  WM  not  to  be  beliered  nnder  oath.^ 

PlB  CuBUM:— The  plaintiff  dedres  to  examine  witnesses  to  show  that  a 
witness  examined  in  sur-rebpttal  was  actuated  by  spite  in  giving  bis  testimony. 
It  is  irregular  to  produce  evidence  after  sur-rebuttal|  but  this  is  an  exceptional 
case,  and  the  motion  is  granted.  The  evidence,  however,  must  be  restricted  to 
prove  inimiti^  alleged  of  Rooheleau,  the  witness,  and  that  he  is  not  totbe  believed 
under  oath. 

Plaintiff's  mo^oir  granted. 

Jforeau,  Ouimei  «fc<Si<.  Pterre,  for  plaintiff. 

Enieiy  Sobidovx,  fat  Aehudwt.  -,  • 
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MONTREAL,  ITthDEOBMBKB,  18T8;r    ^  \ 

Coram  Maokat,  J. 

„  BanteivB.  Atoitun. 

UitB  :--I.  Th«t  the  Commuidli*  OfflMr  of  .  rhh.i.  o    .       ^ 

Of  the  Keglment  for  <to.^XL  ^  h^e  2!f     ""''  7^"  "  "'^  "'  •  '^'«'  ^erpor.! 

bMhe  colonel,  whiirt  in  .rC'^ntlCu^mr^^^ 

wnn«t  Invoke  tb«  want  of  one  month*,  L.T»'  "■""'""■'J''  ■"<•  '""out  probable  cuw, 

■  Z^  r-  '^^^/;fi°'«°«y  («aj8  plaintiffs  deoIa«,tio;)  three  ToX^o^ 
that;  deficeney  of  60  pai«  of  boota  ia  the  Quarter-Master'a  sto^  buW  wvT 
plaint^  w«,  ignorant,  and  for  which  he  was  not  resp^Sr^Jiat  thit  J 
18th  May,  plaintiff  was  placed  under  arrest  b,  defend'IntW Lr  :^^  f  ^IwS 
plaintiffs  private  property  and.  tools  wero  taken   possession  IfhTVf-    7  . 
Twelvenights  and  twelve  days  plaintiff  was  so  keptTTrrt  Ld  L;  "  ^  ' 

tan  »d  .i»,o„.  „,  .1.^  w.g  b™.gl„  .gai  Jp  J.«,Xd  S  l^Z 
rf  the  offloer  commwdtag.  pl.i.tir.  comp..,,  .ev^j,  «Li.d  IhTriSff 

d.pn.«i  „■„  „f  hi,  pi.^„f  „„,„,  .,zi!:^i  ^I7mtj^^ 
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and  sent  back  to  the  rankt,  contrary  to  the  orders  for  the  army ;  that  subse-       ^•rtm 
ouenCly  plaintiff  wan  three  times  arrested  upon  various  pretences  in  connection      Uortja. 
"with  said  deficiency  of  60  pairs  of  boots^9th  and  10th  Juno  at  Montreal,  and 
,,  11th  July  at  Point  Levis — and  each  time  was  discharged  after  hours  of  impri- 
Bonnient,  without  anything  wrong  being  proved  against  plaintiff.     Baring  all 
these  imprisonments  plaintiff  was  kept  out  of  possession  of  his  property,  and 
perslQal  effects,  which  wore  held  by  defendant ;  and  tools  and  boots  were  taken 
out  of  plaintiff's  boxes,  to  his  great  loss ;  three  letters  of  grievances  written  by 
plaintiff  for  General   Russell,  and  Which  defendant  ought  to  have  forwarded, 
defendant  refused  to  forward,  contrarily  to  the  rules  of  the  army,  etc.     All 
complained  of  acts  of  defendant  were  done  maliciomly  and  without  just, 
reasonable,  or  probable  cause,   and    without   observance   of  the   formalities 
required,  and  for  the  object  of  ruining  the  plaintiff.     Plaintiff  has  been  obliged 
to  spend  over  840  for  legal  advice ;  that  plaintiff  has  been  driven  to  take  his 
discharge,  and  baa  by  doing  so  lost  the  right  to  pension  and  a  medal;  plaintiff - 
has  lost  property  abstracted  during  his  imprisonment,  and  which  he  ha9,been 
unable  to  recover,  and  so  has  been  injured  in  his  trade  $200  and  mentally  and 
otherwise,  and  in  his  character  has  lost  $10,000  value  of  damaj^s  ;  oonolusion 
accordingly  for  $10,000.     Cb^a«  allowed  for  $2,000. 

The  pleas  are:  1st,  no  notice  of  action  :  this  is  demurred  to.     2nd,  general    .     "   \ 
denial  and  not  guilty.  % 

Now,  as  to  the  demurrer,  I  must  maintain  it,  as  I  do  not  consider  the  article 
of  the  Code  invoked,  which  is  based  on  the  Cons.  Stat,  of  L.  C,  oh.  101,  seos. 
1  and  2,  applies  to  the  case  of  the  Commanding  Officer  of  a  Regiment.    Then 
on  the  merits,  I  may  say,  that  the  evidence  is  almost  entirely  confined  to  the 
arrdst  of  May,  1867,  and  to  what  passed  upon  it;  the  9th  and  10th  June  ones 
and  that  of  July  at  Point  Levis  being  not  piach  gone  into.    As  to  the  arrest, 
in  May  it  seems  to  have  arisen  out  of  a  discovery  of  a  deficiency  of  boots  in  the 
stores  of  the  regiment.     Plaintiff  had  been  paid  for  making  78  pairs  1st  April, 
1866,  at  Gibraltar.    A  deficiency  of  some  46  pairs  at  heast  was  plain  to  be  seen 
at  l^ontreal,  February,  1867,  and  Lieut.  Liddell  enquiring  about  it,  plaintiff 
stated^tq  him  that  to  the  best  of  his  belief  he  had  made  31  or  32  pairs.    Liddell 
at  this  tim^was  acting  Quarter-Master.    This  statement  by  plaintiff  whUe  there 
was  his  reoei^>^f  Ist  April,  1866,  for  the  money  of  78  pairs,  aioosed  some  sus- 
picions.  Had  tAVTO  been  money  taken  upon  an  account  presented  that  was  false  ? 
J[ad  there  been  bwts  embezzled  ?     This  arrest,  says  plaintiffs  deolariition, 
was  dose  confinement.      It  was  really  only  confinement  to  barrack  roomi 
not   confinement  to  guard  room.    Any  soldier  who  shall  give  in  any  felse 
statement  of  clothing,  stores,  &c.,  or  who  shall  by  any  false  document  be 
concerned  b  any  embezzlement  of  stores,  or  who.  shall  by  producing  any 
false  accounts   misapply'  ^e  public  money  for  purposes   other    than    those 
for  which  it  waa  intended,  is  liable  to  punishment  under  Art.  of  War,  88. 
Commanding  offieers  are  responsible,  among  other  things,  for  the  maintenance 
of  a^proper  .system  of  economy  in  their  r^ments.    P.  31,  Pipon's  Manual  of 
Militeiy  Law.    The  custom  of  the  service  has  eataMiatiBd  tha  ripht  nf  AyAry^ 
•offioer  in  conunand^jp  troops  to  assemble,  at  his  will,  oourte  of  enquiiy  lor  the~ 
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in«.t,g.t.on  of  Mj  m.tUr  oonn,oted  with  the  «rWoe,  on  which  h.  may  feel  . 
J^^^     .  The  Bxoheqaer  Oh-mber  ha.  reoogni«d  („ya  Pipo„)  the  leKalitr 

pHt  January  1868.     The  offieer.  of  court,  of  enquiry  .r«  not  .worn,  nor  Tre 
^th.  w>t«e«e.  before  then,;  -nd  a  «)Idier  who*  cLuet  i.  beinKTuyitl^iT 

iJO  may  be  pnin^rfhe  ploaw.  P.  171,  Pipon,  and  see  «  Tytler  "  aim  OnW- 
^auon..  N^er  i.  to  be  kept  in  eonfi'ne.ent  for  i  JVh^n  48  C 
Without  having  hi.  ^disposed  of,  unless  it  be  preparatory  to  hi.  Jein/tZ 
by  court  martial     P.  34^  Pipon's  Manual  of  MiliUry  lTw  of  1863  feS 

day.  confinement  to  barrack,  ha^h^n  awarded  are  to  be  entered  in  the  ReT 
ia.nUl  Defaulters-  book.  P.  36.  Pi^  The  defendant  orde«d  .  ift^; 
enquby  m  consequence  of  the^  misainVXlboots  referred  to,  and  hHl  f 
of  the  acting  quartermaBter.  and  a  charge  ^y  him  against  plaintiff  Tnd 
plamMff  was  put  under  arrest.  '  The  Cdurt  of  En&v  set  to  wort  T-l  «    u 

unsat.sfacto,y,  and  that  the  deficiency  of  boot,  was  plain^T   The  Court  wl 

the  Court  was  d.s«,lved.  andwith  it  the  plaintirs  arrest.  The  S«.General 
521  ^•'^  j^« ;-«'<'-««  of  the  Court  of  Enquiry  put  beforeS  e 
defendant,  ordered  plamtiFs  discharge,  not  weing  enough  to  warrant  a^ 
martial  against  him.    The  defendant  did  not  order  plain  Uff  to  be  Zl^S 

Z    O     .     rr^  ^'""*'^  '"''  ^~"Sht  up,  amongst  other  witnesses,  a 

tTi^r*^  "f ''  ^'-  ^"•^*"'  ^''**"  ^"^^'"^  ^^'^•i  exonera/plain  iJ 
from  habdity  for  the  missing  boots.  Mr.  Bdrden  I  would  not  «^  .  word 
aga.n.t,  nor  would  I  against  plaintiff,  needlessly.  Plaintiffs  «putaUon  7Zd 
good,  and  hi.  character  good,  and  it  is  to  be  lamented  that  the  mielon  of  ^ 
frha"di^*\r"-  /'••^'^"  '"  interesttoprovethat  Je78p.„pa" 
tl  t^^  ^°  "'^*'  *"**  P"'  '"'*'  •"«"•  H«  »•»«  «°°«  M  to  pay  for  them 
through  deduction,  that  he  ha.  had  to  suffer  from  hi.  halfZ.     The  IL  wo 

«sl^ofTK"'^"^.""*^'''''  '^'  q"«'tionof.plaintiff'.  guilt  or  innocence  in 
«8poct  of  the  missing  boots  j-the  real  question  is  as  to  defendant's   liability 
towards  phuntiff  in  the  manner  and  form  ohai^d  by  plaintiff  for  the  cau«» 
BUted,n  thejjiaintiff'.  declaration.     Captain  O'Lno' .'evidence  i.  frnpoZT  " 
Ue  ay.  :-There  was  a  discovery  first  of  a  deficiency  of  boot.  in4he  Quartet- 
Master  .  store,  and  plaintiff  could  notrltf^ount  for  how  many  pair,  he  bad  made. 
Ibe  arrest  wa.  after  a  report  by  the  acting  Quarter-Magter.      The  Court  of 
Enquiry  found  the  deficiency  of  bflSte  plain,  and  that  plain^ff'.  expfanation. 
were  mo.t  unsat«,faetory.    Plaintiff  wa.  not  reduced  to  the  Inks,  though  put 
^  shoemakership.    A.  to  hi.  tool,  and  private  property  SJiff 
e,pre««d  to^Capt  O'Connor  wlirfaction  with  an  aUqwan«.  maSe  itoi  (pSff) 
for  them.    Defendant  might  well  have  brought  plaintiff  to  a  court-martial  that 
May,  wys  0  Connor.    Much  is  made  by  plaintiff  of  hi.  not  having  been  showa 
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to  a«n«nl  BuMell,  bu\Captain  O'CopnorttpWns  thw  away,  and  upon  plaintira 
name  noi  haTing  b«enyrried  iiitb  the  defaulters'  lists,  but  Captain  O'Connpr 
ezplalna  that  only  in  oaa^  of  oriia|p  or  puntibinenta  are  auoh  entriea  made  in 
said  liatfl.  Od  30th  May  only  wm  tlie  Court  of  Enquiry  diBftoIved,  atad  of  oourae 
the  plaintilTa  arrest  laated^jrile  it  lasted.  The  48  hours  rule  relied  upon  by 
plaintirs  counael  I  do  not  lutorpret  as  he  does  for  this  oaso,  seeing  that  the 
Court  of  Enquiry  waa  a  prpdeediri^^  preliminary  and  having  in  view^  oq»;t-martial. 
(See  page  34,  Pipon.)  .defendant,  then,  siipply,  discharged  plaintiflF  from  arrest, 
Bays  O'Connor.  Finally,  O'Connot  says  phuHtiff:  waa  gendAlly  a  well  con- 
ducted  man.  /  \    ' 

Upon  the  whole,  I  have  come  to  thecoWlusion  that  plaintiff's  case  is  not  made 
out.     I  have  read  of  injustice  by  officers  in  the  army  towarde  subordinates ;  I 
have  sorrowed  over  narratives  such  as  Somerville'*,  apd  of  the  Robertsonoouit- 
martial,  Ad  in  my  present  office  I  would  not  faU  to  >Qnounoe  for  c(4ma^ 
against  any  military  officer  guilty  of  mere  wanton  ahvuifi  of  power,     fiu^/we 
must  flot  allow  mere  passion  to  prevail  against  right.     It  is  most  important  /*^8t 
the  discipline  of  the/irmy  be  k:ej)tup,  and  that  commanding  officers  w<wj;iiig^  to 
that  end  be  not  hampered  by'fears  of  actions  of  damages  in  the  civij^lurta 
against  them.  T  find  the  defendant  not  guilty  of  the  charges  laid  againsj^  hla^. 
He  had  to  move  as  he  did,  or  bo  guilty  of  dereliction  of  duty.     I  ho\4,  that 
upon  any  charge  against  an  officer  o|f  soldier  being  brought  to  the  knowle%e  of 
a  Commanding  Officer  he  ought  to  investigate  it,  and  that  he  may  cause  a  Court 
of  Enquiry  to  assemble  to  ascertain   the  oirooftiBtances  of  the  case.     The 
defendant  in  ordering  the  Court  of  Enquiry  and  arrest  of  plaintiff  did  no  more 
than  he  waa  bound  to,  and  the  arrest  was  not  maintained  unduly.     The  defen- 
dant was^ot  moved  by  malice.     It  is  clear  that  boots  have  gone  astray.  Plaintiff" 
|s^  and  got  pay  for  78  pairs ;  yet  asked  by  Lieut.  Liddell  ai  to  how  many 
pfi^jhe  had  made,  he  says  31  or  32.     The  Court  of  Enquiry  and  the  arrest  I 
cahnor^S^  to  have  been  (under  the  circumstances)  without  any  reasoQable 
cause.     Pla^^  has  himself  t6  blame  in  part  for  them,  and  it  cannot  help  him 
that  at  the  Coitf^f  Enquiry  he  says  that  "when  he  made  the  statement  to/ 
Lieut.  Liddell  he  dSNlot  recollect."    It  is  certain  that  he  made  the  statement. 
We  may  allow  tha"t  the  pi^tiff  did  not  make  away  with  the  missing  boots,  and 
that  he  really  made  all  thatmgjqt  piW  for,  78  pairs  j  yet  non  lequUur  that  his 
present  action  is  to  be  maintaine^^^  ia  dismissed  with  coets. 

The  following  was  ffie  jadgment  rM^t^ed  by  the  Court :— "  The  Court  *.  *  * 
doth  maintain  said  Demujrer  of  plaintiTW^dismiss  said  Exception  Pa-emp 
toirem  Droit,  with  costs. 

"  Then  adjudging  upon  the  merits,—    * 

"  Considering  that  pli^otiff  has  failed  to  prove  bis  alie^^ns  inateriid,  among 
other  things,  that  the  acts  of  defendant  complained  of,  andparticularly,  in  and 
about  the  putting  of  plaintiff  under  arrett,  to  wit,  on  the  ISt^sMay,  1867, 
were  without  probable  ,6ause,  and  done  mailiciously ; 

"  Considering  that  before  and  after,  and  at  the  times  of  the  acts  and  -v-^*.- 
of  defendant  eomplaf  ned  of,  in  and  about  the  arrest  and  allied  imprisonm^^ 
of  plaintiff,  he  (the  |?laintiff)  was  aa/^nfiated  roldier  in  Her  afajesty's  army 
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il   ^  ^'^gt««ft>".  -ubjeot  tq  miliUry  l.w  and  jurWiotion ;  /  that    th? 
defendant  wnJl,!.  commanding  officer,  and  in  doing  what  ho  did,/(.ll  th.  i! 
proved  ag«netJ(min.Jho«,  matter.)  wa.  acting  under  military  la J«.d  withi^ 
h«  ju„ad.ct.on  and  bondfiJe,  not  moved  by  malice,  nor  withoul  pr^Ible  ca  J 

TrT  71   .    "^'  •'"''"«'*  *■■"•  *'  ^'  ^•'"*  ^''^  «»H"''y  "'/waH  upon  0 
•^^f '"'""^  a  first  arrest  r««uited  in  plaintiff  being  dischanid ;  / 
,  .,pl  Considenng  that  unles.  clear  excess  or  wanton  abuse  of  powe/be,  by  a  mili- 

•       '',  f  *M  r^  *''''^"'''"*'  («""'•  *««-  -  "'»»«  «f  power  no/shown  bThL 
"l^i  C,v.l  Clourt  ought  not  to  interfere  a.  in  this  cause  plaintiff/ would  have  it^ 
Considintig  that  defendant  is  not  guilty  of  the   trespasis  and   iAjurie; 
i«a.ost  plain  .ff  cbmplaincd  of.  and  i.  not  liable  in  damages  Tatever  toward 
pU.n^.ff.  und  r  the  facts  proved,  and  the  circumstances  of  thJcaso ;  th^t  «t 

Bnil'lJ^'l      X'^"^"*'   '^'*'''  ""««'^  ^f'^'^y  Wndant,  pWntiff  is 
proved  to  be  wlthou^wievftnce  ngainst  defendant  •  /  '*'''' 

'     deL^r*!  Ji'7"''"7''^^i*''"''ff'«  "''tion  with  coits,  and  d/th  order  that  said 

h  m  i!  i.       I'T  rV'S"""**^  ^"""  '\'  ^'''^''-  "'^  rLndendum  against 
him  issued,  and  that  he  be  discharged  therAfrom  and  set  a/liberty." 

,      ^  i^  A,.«&on,  for  plaintiff  -    ^       /  Action  dismissed 

V^.  :fle/Aune,  ^.G,  for  defendant.  ' 

.-■  iV'r".     (8.  n.)  ->  ' 
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MONTREAL,  31sT  MAY,  1873. 

Coram  Mackay,  J..  Torbanc,  J.,  Beacdry,  J. 

No.  98. 
Warner  et  al.  vs.  Rolf. 


This  was  a  review  of  a  judgment  rendered  in  the  Circuit  Court,  at  Sher- 
brooke,  district  of  St.  Francis,  (Sanborn,  J.)  on  the  3rd  of  April,  1873, 
awarding  «5  damages  for  personal  wrongs,  and  costs  as  in  an  action  over  $60 
and  under  180. 

Pbr  Curiam  :— The  Court  is  of  opinion  to  confirm  thwudgmcnt,  except  as 
to  costs;  the  478th  article  of  the  Code  of  Procedure  not  allowing  of  a  con- 
demnation  for  a  greater  amount  of  coststhan  «5.      As  the  point  was  not  raised 
^riu   fn  ^  »»«'ri*>ing»  he  wi"  not  be  allowed  any  costs  in^his  Court. 
lhefollowingwasthocon«rf«Jmn/pf  the  judgment—     • 
"  Considering  that  the  only  error  in  the  judgment  d  yuo  is  in  its  adjudication 
of  costs  beyond  what  was  or  is  lawful  (478  Code  of  Civil  Procedun^),  doth 
reduce  the  condemnatidn  made  by  the  said  Court  as  to  eosts,  and  doth  by  the 
laresent  judgment  allow  costs  only  to  the  extent  of  85,  and  doth  confirm  «iid 
judgment  of  the  said  Circuit  Court  in  all  other  respects ;  each  party  in  revision 
to  pay  his  own  costs."  ,> 

loe,  &  Br^^n,  for  plaintiij  '^"'^°'"'"'  *»*"  ^'""^^  ^«"*  ''^«'"»«<J- 

^rfaae  <fe  PannctoM,  for  defendants. 
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MONTREAL,  3Ut  MARCH,  1873.  '      ,      * 

Coram  Maokat,  J. 

No.  38S. 

WilUtt  vi.  DeOroMboii. 

H«LD  !-Th»t  "The  Coffupt  PrMUow  IVaTentloD  Aet,  IMO,"  of th«  late  Prorlnoe  of  CMada,  li  In  «>>«• 
•nd  appIlM  to  olflotloni  of  meinbcn  tor  tho  lloun  of  Commoni  of  the  Uom|nlan,  and  tfiore. 
fore,  that  a  note  (Iren  for  the  payment  of  eren  Uwful  ezpenfea  oonneeted  with  any  luoh 
election  U  void  In  law. 

Pbb  Curiam  :— Not*  and  costs  "of  protest  are  sued  for,  1263.03.    Defendant 
pleads  that  at  an  election  at  Chnmbly  for  the  House  of  Commons  of  the  I)omL 
nion  he  was  a  candidate  on  thoLl3th  August,  1872.  That  before  that  defendant 
placed  'With  plaintiff  $60  to  pay  legal  eipenses  (dipenta  UgHime$)  of  that 
election.     That  after  tho  election  plaintiff  informed  the  defendant  that  the  legal 
expenses  [autontie*  par  Ui  hi]  had  run  up  to  $310  and  promised  a  detailed 
account;  that  on  the, 27th  September  plaintiff  asked  payment,  and  defendant, 
relying  on  the  integrity  of  plaintiff  and  the  truthfulness  of  his  stotemants,  gave 
him  the  note  sued  upon  ;  that  in  dating  the  note  14th  August,  1872,  instead  of 
27th  September,  the  plaintiff  deceived  defendant,  "  a  lurprU  <a  Imnue  /q 
never  did  plaintiff  make  the  legal  expenses  for  which  note  was  caused ;  hpft^  et 
/raud«  has  plaintiff  gotten  the  note;  that  the  defendant  has  received  ^^gfvaltte 
for  the  note.     It  is  not  pleaded  that  the  note  is  tainted  with  illegality,  M^t  de- 
fendant swears  to  his  plea  as  true  in  all  particulars.     Willett,  examinedlVas  a 
witness,  explains  that  the  debt  was  t^o^traoted  on  the  14th  of  August,  andVhe 
note  sent  for  signature  in  Septembier  fus  therefore  dated  August,  a^  he  s, 
"  I  called  defendant's  attention  to  it  in  «  letter  that  1  wrote  to  him  when  I 
him  the  note  for  signature.     The  note  was  caused  for  money  election  expertscL 
paid  out  by  my  son  for  defendant ;  on  the  14th  August  the  election  was ;  I  pl|id 
out  so  much  for  carters,  my  son  paid  expenses  of  bringing  voters  from  thiB 
townships,  and  for  furnishing  the  voters  with  bread  and  cheese  after  the  votatid 
Aug.  14."    It  appears  that  in  August  last  Dr.  deOrosbois  intending  to  presen 
himselfas  a  candidate  for  tho  House  of  Commons  asked  the  plaintiff  to  suppor^ 
him;  which  plaintiff  said   he  would,  provided  defendant  would  pay  his   owa 
expenses.  The  election  preceded ;  plaintiff  was  faithful  and  spent  hundreds  oJE, 
dollars  ia  the  service  of  defendant.  \T!&'^efendant  pleads  that  he  never  author 
rised  plaintiff  to  do  more  than  spend  money  in  "  lawful  expenses. "    la  it  natu- 
ral to  suppose  that  plaintiff  would  have  embarked  in"  the  wort  for  defendant  had 
tho  latter  used  such  anjoxpression  as  "  lawful  expenses  ?  The  expression  would 
indicate  caution  by  the  speaker,  iirould  be  indicative  of  limitations  and  put  the 
person  addressed  upon  caution,  too,  if  possessed  of  common  sense;  such  words 
-jre  npt  commonly  ased  by  candidates  at  elections,  seeking  the  support  of  friends, 
'n  lem  than  two  ^^Bl  rfter  tha  ffllwtioa  tke  plaintiff  writeitaaha^feadanijr- 
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defendant  fyles  copy  of  the  letter  and  gets  plaintiff's  admission  of  it:  "You 
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woold  muoh  oblige  if  you  would  6om«  ind  Mtll«  joar  «lMtioa  matUn  at  onof. 
I  am  tormmtod  ^y  (A«  cort«rt  caWiiiy  *iwy  (iay  /or  a  teiiUmtnt ;  it  will  Uk« 
about  two  hundred  dollan ;  it  maj  b«  a  little  more,  and  it  maj  be  a  little  leaa ; 
but  I  want  it  aetUed."     Yovra,  8.  T.  Wlllett,  August  27th.    la  this  Utter  the 
infonnalion,  about  bnlj  lawful  eipontea,  that  d«rendant's  plea  reftra  to?     lait 
oaloulated  to  aurpriae  the  Itonnt  foi  of  defendant  ?     It  gives  defendant  positiTe 
fnformatioQ  of  illegal  eip«nsta,  and  deAndant  during  »  whole  month  makes  no 
protest,  but  on  8ept.  27th,  telegraphs  to  plaintiff:     "Will  my  note  at  three 
months  be  all  right  7     Plaintiff  replies,  that  he  "  will  accept  it,  adding  the  inte- 
rest."   Sept.  28,  the  note  sued  upon  is  received  by  defendsnt,  in  a  letter  from 
plaintiff.     Defendant  aigns  the  note  and  sends  it  to  plaintiff.     It  is  |>leaded  by 
defendant  that  this  note  was  a  surprise  upon  him,  dated  August,  as  it  is,  instead 
of  Sept.  28tb.     Ilere  (says  the  plea)  the  plaintiff  deceived  the  defendant,  "  a 
SMrpns  «a  bonne  foi."     Upon  this  ground,  says  the  plea,  the  action  is  to  be  die- 
missed.     But  the  Oonrt  is  bound  to  do  jnatioo,  and  to  consider  everything,  and 
not  allow  weight  to  arguments  addressed  ito  iU  weakness  or  stupidity,     the 
defendant  admits  having  received  the  note  in  a  letter  ftom  plaintiff.     Asked  to 
produce  the  letter,  he  gives  a  poor  apology  for  not  being  able  to  do  so,  he  has 
lost  it.    This  allows  of  plaintiff  making  secondary  evidence  of  it,  and  he  does  so ; 
he  produces  oopy  of  it  dated  September  28th.    It  rea]|s:  "  I  beg  to  enclose  you 
note  to  sign  at  thiw  months  fnfn  the  day  the  amount  wu  oontraoted,  with  inte- 
rest added,  &o.     Please  sign  and  return  b«  mul."    The  defendant  opened  the 
letter,  signed  the  note,  and  retamed  it,  by  mail;  examined  about  the  letter  he 
says  that  he  did  not  read  it ;  but  can't  swear  that  this  is  not  copy  of  it     Is  the 
plaintiff  now  seen  to  have  deceived  defenjlant  into  signing  a  note  dated  August, 
instead  of  September  ?    We  presume  some  things  against  those  who  lose  letters 
that  they  have  interest  to  lose.     It  interests  justice  that  oasM  should  come  up 
unmntilated.     The  oha^  of  deceit  and  fraud  against  plaintiff  is  proved  unfound- 
ed: defendailft's  plea  is  .untrue.    As  to  good  faith,  I  see  none  at  all  on  the  side 
of  defendant.     Another  point  is  forced  upon  us  and  is  to  be  disposed  of.^    It 
has  been  contended  atCihe  final  argument  beyond  what  has  been  pleaded,  that  a 
note  like  the  ope  sued  upon  is  void  for  illegality,  «rhether  the  cause  of  it  was 
legal  expMto  or  illegal,  of/or  about  an  election ;  and  the  23  Vio.  o.  17  of  1860, 
[of  the  Iai»  Provinee  of  Canada]  is  relied  upon  by  defendant.     It  is  entiUed  "  an 
Act  for  the  more  effectual  prevention  of  corrupt  practices  at  elections."    Its 
secti9n  three  makes  it  illegal  to  hire  carters  or  to  promise  to  pay  carters  to  bring 
or  convey  voters  to  or'froCn  the  poll  at  any  election.    Section  six  mskes  "  void 
in  law  every  executory  contract,  or  promise,  in  any  way  referring  to,  or  arising 
out  of,  any  Parliamentary  i^ection,  even  for  the  payment  of  lawful  exptiuei. 
The  B.  N.  America  Act  keeps  this  to  be  law  in  the  territory  of  the  late  Prov- 
ince of  Canada,  says  the  defendant.  The  plaintiff  contends  that  this  law  of  1860 
was  only  made  to  have  force  in  or  about  elections  for  the  Union  of  X!anada,  that 
it,  Quebec  and  Ontario  ;  that  that  union  being  dissolved  the  law  cannot  work 
now,  and  nothing  in  it  oan  affect  anything  connected  with  a  Dominion  election. 
Besides  (says  plaintiff)  the  Dominion  Parliament  has  legislated  upon  the  subject 
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North  Amirioa  Aat :  '<  Biotpl  u  olhenrlM  protidad  by  Ihb  Aot,  all  law$  in 
foro*  in  CftU«)a  at  th«  Union  ahftll  oontinae  u  if  the  Union  had  not  bMn  mad*." 
That  B.  n1  a.  Aot  orden,  in  a«o.  41,  a  oontinuanoo  of  the  thon  exiating  el«o- 
tion  lawi  iii  th«  aoveral  provinooa  nlatin  to  tho  following  mattara,  via. ,  qualifl- 
MtionaofoLndidataaand  ofvoterl,  tins  proo««diD|^  at  elaotiona,  «to.,  until  th« 
Parliament  of  Canada  otherwiio  rrovidoa.  Ilaa  mo.  129  lod  itill  to  havo  fbroe 
the  :23rd  Vic,  cap  17  ?  I  think  it  haa ;  and  we  uiuit  hold  that,  though  doing 
BO  it  be  that  wo  have  thia  much  law  in  Quebeo  and  OnUrio  more  than  they  have 
in  Manitoba  or  Nova  8«otia.  The  34th  Vio.  ia  a  law  mode  for  the  Dominion, 
but  aTen  after  it  there  waa  left  in  Quebeo  and  Ontario  the  23  Vio.,  o.  17,  aeo. 
6.  There  ia  no  inoompatibility.  The  aootion  6  referred  to,  ia  a  law  on  tho 
aubjaot  of  oertain  exeoutory  oontraota  or  p^miaea,  declaring  them  void  in  law.  It 
is  in  fbroe,  and  ia  fatal  to  plaintiff,  seeing  what  hna  been  proved.  The  fact  of 
the  Dominion  Legislature  having  enacted  the  34  Vio.,  o.  20,  oannot  help  the 
plaintiff.  This  waa  enacted  for  the  whole  Dominion,  bat  in  Quebeo  and  Onta- 
rio there  waa  left  the  23  Vio.,  o.  1%,  aeo.  6,  in  full  force.  Nothing  ia  in  the  34 
Vic,  c.  20,  resembling  whaf  is  enacted  by  sJte.  0  of  c.  17  of  23  Vio.,  against  the 
executory  contracts  and  promises  referred  to  in  it.  I  believe  that  the  substance 
of  thia  seo.  6  (supposing  it  never  to  have  been  enacted  before)  oould  be  at  •any 
time  made  law  in  any  Province  by  the  Local  Legislature,  and  it  would  not  be 
ultra  vire$  of  such  legislature  under  the  British  North  America  Aot.  So  tho 
action  is  dismissed,  and  plaintiff  can  get  no  sympathy,  for  he  waa  bound  to  know  . 
that  going  into  expenditures  aa  he  did  for  defendant  he  could  not  claim  upon 
them  in  a  Court  of  law,  but  would  only  have  to  rely  upon  the  honbur  of  his 
adverse  party.  .  I 
Under  the  oircui^stances,  however,  I  shall  not  allow  costa  against  the  plaintiff. 

The  action  is,  therefore  simply  diamisaed,  and  without  coats. 

Aotipn  diamiaaed. 
Bethune  db  Belhune,  for  plaintiff. 
Cauidy  A  Laco$te,  for  defendant. 

[RiPOBtBB's  NOTE — Vttiie  also  Johnson  <£  vtVvf.  Drummond,  17L.  0.  Jar., 
p.  176.] 

.(S.S.)  
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(  MONTREAL,  30th  APRIL,  1873.  '  ^ 

'  Coram  Maokat,  J.  L- 

No.  1484. 
Oraham'n.  Oervau.       ...         ,  ''   ^■ 
HiLO :  —That  on  •pplleation  for  leenrity  for  ooits  muf  ba  lecaUy  mads  by  txaptiim  S^bUoir*. 

This  was  a  motion  by  plaintiff  to  i«jeot  an  exception  dilatoire,  Which  prayed 
that  all  prooeedini^  in  the  case  be  stayed  nntil  seouHty  for  costa  be  ^ven ;  the 
plaintiff  contending,  that  according  to  law  and  the  praotjoe  of  the  Court  appli- 
oation  for  security  for  costs  should  be  made  by  motion.  ; 

After  taking  time  to  consider,  the  Court  rejected  the  motion.  < 

Motion  to  reject  ezoeption  dismiBsed. 
X.  y._Ben^aim'n^  for  plaintiff.  "       . 
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A.  Eoule,  lor  defendant. 
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•jJfTPRRrOU  OOUIIT.  1878. 

'      ^'%l*Tm«Ar.,-.11.t||AY,  UTS. 

"^   CA»rum  JoHifiiuN,  J,  ( 

Wo-ITI.  <^     ^         ' 

for  hbol.     I  do  not  moan  U^UruM^^uy  doubt  about  the  rbbt  to  do  ao    „r 
^rZirl"'  7f  ^-W-  »H,^i„..for  itia^Ta^L,^ 

Aa-uming  a.  a  ^riWal  propoaition  what  i«  laid  down  In  the  book,,  tI.    that 
.  C«rpor„t.o„  „.a,  auo  and  b«  aW  ju.t  M  any  individual  .nay  be    o        ., 

•d,  thej  are  not  to  Ik,  injured   without  .naana  of  rajroaa,  and  that  thorofora 
ny  r«.aon.  and  yet  to  have  no  ao.ion  of  damage.;  and  that,  in  liico  mnnor  » 

mted  theobjeou  of  Ita  oonat.tution  to  infumoua  and  immoral  objeota,   lion 

•ddreaa  my«,|f  d.r^olly  to  the  iaauo  in  lie  prmwnt  oaae.         ^  ' 

th.  dZ.'"  »'^"  by  thoirdeolaratioa,  apart  from  *«oI.  that  I.  irrelevant,  eharge 

rubrcIrafatT  «"-««•  wrong  to  the  plaintiff,,  and   to  diaaeoWaate 

fn  tK.  liK  yrT  ''**»"'«°«"'«"'- of  the  printed  oataloguof  book. 

thZrJBHK!'"  duij||^„.etf<.a;!oguodoali,re.dola  BibUo- 

00^03  iliir*;-!"-     ^"^""''''•«««t-  ^  qui  do  droit.     Noua «,up- 
?onnionfl  nranpillquo  petite  reticence,  quelque  Idger  monaong*  «a,nd  M.  i)^ 

formait  pomt  de  hvrea  vra.mont  mauvaia;  mai.  nous  no  lo  pension,  paa  eapabl., 
.yant  I.  hate  en  question  aoua  le.  yeux,  de  nier  comme  il  I'a  fait  oJt  foi.,'qu'a 
yait  danace  catalogue  un,  soul  livre  obsedne;  iU'entendre,  il  n'y  .vit  14 
d  autrea  livres  que  ooux  qui  m  rencontrent  dans  toutoa  lea  bibliothitaues  t«it  toit 
peu  dignesdecenom:  eertain.  trait<5.  de  seicncea  abatraites;  oerUdB.  ay,tdm.i 
de  phUosophie  naturelle.  et  quelquea  diotionnai,«.  savant,  dont  persona-ajouttJ 
t-.l,  ne  .aurait  «  pasBer,  bien.qu'il.  soient  H  Pindex.  .    Eh  I  bien.  eela  mflic  etT 

de  la  bibhoth^ue  de  rinstit4,t,  et  lui  doune  son  vrai  oawtdrye  ne  K>Dt  pa.  le. 
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•l  U  Miflnal  !ii<9r44|j»,  ibnm  MtHe  du  rMH<in  almihkt.  NoM  U  rd^Atonf,  L'l«»ii««»  < 
tT»i»«  et  (tr  .imMUN  wut,  uiw«  bibJic)lh*i|iw  .l«  huutbU  roniAWi  qa«  l'K»flqM  "tT" 
de  Moiitr<f*l  «  «»»«l«ttin6  «n  <wfl<iami^al  rioilitut,  ol  uu»  m^xxfm  d  iinpur*  'VS*"" 
p«.i«.im  .,«'i!  «  fsrmll  i  mh  outille,.  ^ou.  .v.m.  ^it  an  nMftf  da  MUlofntt 
d«  M.  UoiMoaii  or  II  r^rt  de.M  )»toquepo«r  2My»>h.niM  d«  wliKlon,  phllo- 
tophi.  «|<toonon.4«  politique,  .|«..  o«mbb>  riiutitalTl,  nouibr*  d*  mn.  rom.n^ 
Itfjdrc  la  oU8r«  oonip.r«llvoiii«nt  eWrbiUnt  de  1,049  ««iuau»;  dodt  129  4'nn 
«iriiot.^ro  to!  quonou,„«  voulon«  pM  «Hr  •rtto  fliulll.  blM»lM..«.hmr4i«w.,  oi 
U«  nowmor  .ux  looteum  cfardti,.,..  .  Al««W.*ro  r»«m#&.  Alph«p»T(wr.  Eug«Nn. 
Horlbe,  Kmll«8oa»«t»,  P.ul  d«  Kook  no  w>..t  rio„,  J»«i  mal^Bii,  (^ti'iU  .uieol 
p«rf(.iii,  oompmr^.  .ux  im^ttrM.  cibiw^nni  at  infum**  pro^bn.  •uxquuileM|||it  Vi 
no  p<.uvon«  quo  fi,ir«  ollu.lon.  11  y  a  JA  do.  Iwro*, .,  A»oat  K<torn«ll«Ku  ' 
dc-^-ltmii  d««r«i^u„«qu.ud,ro  doCh«to.ubr|||n.l.  uM.1|«i#ne»^q»'«n(«.nib. 
Unt,  ou,  ooii,i,.o  ^Mprim»ii  ke  ojniqae,  Jean  J,«.,uo»  I^»«n.,^a».  joun. 
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Mpia  pour 

vnii  oarAat«)re, 

'e«|»fit,  dit  M, 

•eml.    1st  i'oii 

mtrdiil  poroiit  4 , 

iaph  Ml  msiii  u«i 

d'KvAquo  loi 

Allons  done  I) 


'«llo  no  pout  paroourfriwnB  pordro  an  pudour;  ot  qui  aaftrwr 
oorrompro  uno  villa  Mii||ro.   VoilA  done,  d'apr^a  M.  Boissi 
«t  le  fbnd  do  la  biblio«ti<>quc  do  oo  platoniquo  Jnititut 
Dcwiaulloa,  piano  toujoui*  ai  haut  «iu*oii  oroirait  qU'il  »1oh 
youdrait  quo  rKnliae  ho  tul  aur  o«  danger ;  que  rEv(k|Uo  de 
la  jounoaao  I'^oAlo  moralu  <i«  I'luatitut  en  laiaaant  p<!n<$trer  1« 
DOB  familloi,  en  un  mot,  qui  le  nkwnollhit  et  oommuniat  do  aa 
•ohotoow,  IcH  retcnteurs  et  \m  lectoura  ozQdmniuniaw  de  ooa  IfV-w^  «..«..»  «„„„ ., 
Thia  ia  the  artialo  iuoriininuted  by  tho  proaoi)  t  action ;  and  ||k)  f««t  of  l/a 
publication  by  tho  d^fondanU,  aa  well  as  tho  unlawful  potivoa  iHfMted^uat 
datablbhed  before  the  plaintiff  oan  be  entitled  to  judgment,    ti*  plea  of  Aot 
guiltjr  would  have  put  in  iaaw  in  a  perfectly  aufiioient  manner  owwrytfaing  flhat 
tho  partioB  hove  a  right  to  osntond  for;  but  inatead '(if  logical  i«d  ooi/ciM 
pleading,  both  partioa  have  roatrtcd  to  argumentative  and  volumiiioan  wn(tt«n 
.  pretonaiona  upon   every    point   that  they  conceived   likely  to    thro<r /light 
on   the  conduct  ontho  meaning  of  eitlior  of  them.     In  this  ma«i  of  con. 
fuaion  no  Tegal  mind  can   fail  to  aeo   that  there  are  but  two  polnta/to  b« 
conaidered  ;    the  fact  oT  pubH«ition    bcjng  admitted,  aa  it  la  by  /he  de- 
fendunta'  plea,  we  have  only  to  eMquire  whether  thoy  have  intentionally  done 
the  wrong  imputed;  afi^,  if  thcf  haye,  whether  their  conduct  has  t|be  effect 
of  damaging  tho  plaintiff.     It  ia  t*  be  regretted  that  a  qertainolniw  /f  journa- 
liata  aeem  to  think  that  they  tawother  privileges  thanHhoso  enjejafed  by  th« 
rest  of  the  public,  so  that,  while  for  mai^kind  in  general  one  rulewo/ld  seem  to 
be  sufficient,  those  who  deem  thonwiclvcg  clothed  with  some  speoia/  mission  or 
authority  appear  very  often  to  oxpoo*  a  jiogree  of  tolecation  VhiohAhey  are  «x- 
tremelyloth  to  accord  to  others.     Tie  orfjum  rAeofo^iVwm  .has  /long  been  of 
proverbial   bitterness,  but  in  these  days  etery  phase  or  oraie  oT  opinion  that' 
can  find  an  advocate,  as  well  as  every  ri«mnunt  of  authority  thatyban  apeak  witH 
power,  aeems  to  act,  provided  they  have  ainc^nly  at  heart  the^ucoess  of  their 
views,  as  if  it  had  some  spotfial  immuniCy  from  the  operation  of  laws  i^ulating 
^1  civiliied  intercourse  among  m^ ;  aAd  to' imagine  that  no  Mhertion  ca^lbe  too 
fltfong;  no  manners  or  exprqj^as  too  eoa«w,,iif  ot^  the^aerve  to  n-ake  i 
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V  '''^HSiSl  ^'^  ""''<»'"'  pwail.'  Thus  we  daily  see  the  most  useful  reforms  kept  back  by  the  in- 

uCtmu    *«'nP«f»n«>  of  their  advocacy;   and  human  liberty  retarded,  and  even  religion 

Monde.       itself  discredited  and  woundbd  by  the  recoil  of  the  coarse  and  brutal  weapons 

that  more  deservedly  wound  the  hand  that  fields  them  than  the  heart  at  which 

they  are  aimed.    It  is  not  enough  if  a  map  should  differ  from  some  ascendant 

notion  that  he  should  be  told  that  he  dinars,  or  that  it  should  be  shown  that  he 

differs  without  reason ;  but  upon  the  principle  that  orthodoxy  is  my  doxy,  and 

heterodoxy  is  another  man's  doxy,  ho  is  to  be  reviled  and  called  a  fool,' or  a 

drunkard,  or  an  atheist,^«s  the  case  may  be,  for  presuming  to  have  an  opinion  at 

all,  or  for  refusing  to  incur  th^  responsibility  of  stiffing  his  conscience  and  his 

reason.    So,  in  the  present  cise,  we  find,  that  a  catalogue  of  books  having  been 

sent  in  the  ordinary  course  of  business  to  a  reviewer,  he^reviews  it  indeed:  but 

his  newspaper  or  review  being  of  what  is  called  the  religious  order,  he  oannot 

-  -  -  bring  himself  to  review  it  as  any  one  else  would  do.      He  is  not  content  with 

'  disapproving  one  thing,  pointing  out  the  dangerous  character  of  another,  or  even 
insisting  qn  the  genenj}  pe^iieious  tendency  of  the  whole,  or  of  great  part  of 
the  collec^on  ;  but  he  must  revile  somebody,  and  say  something  personal;  hard 
•and  insuring  to  hiA.  In  the  present  instan'ce  it  was  Mr.  Dessaulles,  whose 
name  had  long  been  conpeoted  with  the  Institut  Canadien,  who  was  selected  for 
insftlt  a^d  opprobrium.  He  is  told  that  he  is  a  liar ;  and  that  the  writer  would 
have  been  surprised  if  he  had  turned  out  anything  else,  and  other  things  of  the 
same  sort.  It  is  impossible  for  a  Court  of  Justice,  laying  down  plain  and 
honest  rules,  toify  that  such  language  as  this  can  be  permitt^  consistently 
^  wijh  public  (^er,  to  proceed  from  any  source  whatsoever^  without  sevei*  censure  ,'^' 

&m  Biost  a^predly,  if  Mr.  Dessaulles  had  been  the  plaintiff  here,  neither  the 
clerical  ojSet  of  journalism,  nor  the  reverend  name  of  the  Roman  Catholic 
BWiop-()f  Montreal,  which  the  writer  so  often  uses,  would  have  shielded  the 
deRndant  from  punishment ;  but  Mr.  Dessaulles  is  not  the  plaintiff,  and  the 
case  of  the  Iiutitut  Canadien  alone  has  to  be  considered.     It  lies  within  a  very 
narrow  compjss.    The  occasion  of  the  publication  complained  of  was  the  recep- 
tion by  the.  journalist  of  the  catalogue  of  the  Imstitut  library.     Mr.  Boisseau, 
in  his  evidence,  says  it  was  sent  in  the  ordinary  course,  the  journalist  thought, 
^  ■    naturally  enough,  to  be  noticed,  and  he  notices  it;  but  if  he  noticed  it  fairly  as 
^       •     regards  the  character  of  its  contents,  though  he  shoul<Laegdre8sly  have  abused 
Mr.  Dessaulles  who  does  not  complain,  he  will  noHre  liable  to  pay  damages  to 
the  Institut,  unless  his  criticism  on  the  whole  e&n/be  shown  to  be  as  in  the  decla- 
ration^t  is  said  ro  be,  not  a  critique,  but  a  clo/k  for  malice.     Most  assuredly 

-  \      this  writer  had  a  grave  duty  to  do.     He  had  to  give  and  publish  the  opinion  of  an  > 

influential  journal, upon  the  eharacter  and  tendency  o^  some  of  the  tooks  in  a 
large  public  collection.     How  was  be  to  do  this  duty  ?  Wafl  he  to  prostitute'  his 
^^         *     pen  to  pleade  and  to  applaud,  if  hk  conscience  and  his  judgment  told  him  he 
ought  td«^nsare  and  to  condemn  ?  Let  us  take  one  instance  of  what  was  before 
•  •       !»"»» in  order  that  we  may  appreciate  what  he  ought  to  have  done.  It  i*  proved 

in  this  oltoe\Aat  Voltaire's  works  are  in  this  catalogue— the  edition  in  70 
volumes.  Mjr/^isseau  says,  fis  a  matter  of  fact,  that  ten  voluqies  rf  this  edi- 
tionaremiseing,  tod,  to  use  his  own  words;   ^'J'ai  org  pouToirsuppoHerqn'ilit 
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M  retroareraient ;  mais  il  n'en  est  jamais  rentr^  ud  seal."     At  page  25  6f  the  ''''?|^<^ 
catalogue  that  was  reviewed,  fhiB  edition  of  Voltaire  in  70  volames  (but  with-  ,'^'"- 
out  the  information  that  ten  of  them  were  missing)  is  quentioned  as  being  in      Monde, 
the  lib^piry,    Was  the  reviewer  to  presume  that  the  catalogue  was  incorrect,  o;r 
to  take  for  granted  that  it  was  all  right  ?  He  surely  oonnot  be  reproached  for 
taking  the  latter  course,  and  if,  be  was  led  into  error,  the  plaintiffs,  at  all  evei\j|M|, 
who  are  the  c^use  of  that  error,  cannot  complain.     Taking,  then,  the  instanoeVp 
Voltaire's  works,  which  the  editor  assumed  were  there,  as  the  catalogue  informed  - 
him  they  were,  is  it  unfair  criticism,  and  evidently  a  mere  cloak  for  malice  on, 
his  part,  for  him  to  say,  as  Ire  did,  that  Dumas,  Karr,  Scribe,  Sonvestre  and  De  f      .  . 
Kook  were  nothing  compared  with  the  impure,  obscene  and  infamous  produotion^^i 
to  which  he  could  only  make  allusion,  and  that  he  would  not  soil  the  page  he  '"] 
wrote  on  by  naming  some  of  these  books  ?    Of  course  this  Gourt  is  dot  called 
upon  to  know  or  to  verify  the  real  character  of  all  Voltaire's  works ;  but  there 
.are  sources  of  information  open  to  all  educated  men,  which  I  am  not  supposed 
any  more  than  my  fellow  men  to  n^leot;  and  if  we  want  decisive  information  on 
this  point,  we  have  only  to  turn  to  the  foremost  organ  of  free  thought  published 
in  the  EiOglish  tongue  (  Watmintter  Review,  April,  1861)  and  we  shall  find  that 
though  Voltaire,  like  a  good  many  of  his  betters,  was  ridiculously  enough,  by 
those  who  had  no  better  answer  to  give  him,  called  an  atheist,  when  he  was  only 
a  satirist  of  abuses,  some  of  his  works,  •'  La  Pucelle  d'Orleans,"  for  example,  and 
others,  are  infamous  and  abominable.     Had  this  reviewer  no  right  to  say  this  ?  ' 
Supposing,  even,  he  was  mistaken,  which  he  assuredly  was  not,  are  not  taste  and 
morals  things  of  sufficient  importance  to  call  upon  us  to  protect  them  by  protect- 
ing free  and  even  mistaken  criticism,  where  there  is  no  dishonest  motive  <- 
behind  ? 

I  could  extend  my  observations,  already  too  long  perhaps,  to  show  that 
not  only  in  the  instances  selected,  but  ia  others  complained  of,  this  criticism, 
though  severe,  is  not  unjust  or  uncalled  for.  "Romans  obso^es"  is  certainly 
a  strong  expression  to  characterize  some  of  the  works  of  Dumas  or^arr,  and  of 
others  not  necessary  to  mention;  it  is  more  than  this;  is  not  only  severe 
criticism,  but  in  the  true  sense  of  the  word,  it  is  .not  criticism  at  all ;  it  is.  >  4,. 
denunciatioQ  and  censure,   which,  however,  rest   upon  the  same  foQndatiodi  ' 


of  right,  if  they  proceed  from  just  and  proper  motives,  as  criticism 
itself  in  its  more  general  sense.  It  must  be  remembered,  moreover,  that 
the  writer  was'notioing  this  catalogue,  of  which  he  justly  assumed  the  correctness, 
from  the  point  of  view  of  the  fitness  of  the  library  afi  the  resort  of  a  portion 
of  the  youth  of  our  country.  If  that  is  his  opinion,  is  he  to  be  mulcted  in  damages 
for  expreqping  it  fearlessly  and  honestly  ?  I  think  not^  and  if  the'daae  rested 
here,  I  should  say  that  the  Nouveau  Monde  had  a  fair  occasion  for  offering  its 
opinion,'  and  that  its  opinion  was  unsparingly  and  honestly  ^ven  in  jthe  interest 
of  public  taste  and  morals,  and,  with  the  exception  of  the  personal  attack  on  Mr* 
Dessaulles,  which  is  quite  indefensible,  I  should,  so  far,  see  nothing  in  this 
article  which  the  Institut  Canadien,  or  any  other  liberal  institution  or  person, 
^ould  not  r^iet'to  see  visited  with  1^1  condemnation.  I  eaa  understand 
that  othprpmyyCTfflmftiatMP  thjg  critifliam  to  be  wrong;  bnt-tha  preaa-ift-flpen^ 
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Mt^totc*.  to  them  as  it  waa  tp  the  critic,  and  they  might  review  the  reviewer.    But 
UHottmu   **"**"  "<>*  ^^^  question.    A  writer  may  be  conoeiyed  to  be  mistaken  in  his 
o  opinion,  or  at  fault  in  his  taste ;  but  if  he  is  not  dishonest  in  his  motives,  o^whioh, 
as  far  as  this  part  of  the  case  is  concerned,  I  can  see  no  evidence  here,  he  is  not  to  be 
pondcmned.  But  a  perusal  of  the  article  complained  of,  and  of  the  declaration  of  the 
plaintiff,  shows  that  this  vehement  condemnation  of  certain  books,  of  which  I 
have  instanced  some  of  the  works  of  Joltaire  as  examples,  is  not  all  that  is 
complained  of ;  and  that  besides  using  the 'strong  figure  that  the  mention  of  their 
name  would  soil  his  paper,  the  writer  is  chirged  with  saying  more.  He  is  chained  / 
^^  With    saying  in  substance  that  what  made  the  foundation  and  staple  of  this 
--^  library  was  obscene  fiction,  and  that  the  Bishop  was  right  in  closing  this  source 

of  foul  poison  to  his  flock. 

Now  I  shall  not  enter  upon  any  consideration  of  the  quarrel  between  the 
Bishop  and  the  Institute.  It  throws^o  light  on  the  question  befoM  the  Court 
e«ept  as  to  the  incidental  point  of^^ordship's  approval  of  the  catalogue  : 
and  I  think  it  is  clear  from  th^-^^noe,  that  it  was.not  intended  by  the 
Bishop  to  express  on  that  occaMjji^^igS^opin^on,  one  way  or  the  other,  upon  the 
contents  of  the  library;  but  m'er«ly^to  signify  that  his  authority  not  being 
acknowledged  by  the  Institute,  he  declined  to  have  anything  further,  to  do  with 
the  Bdatter.  There  is  enough  ijnd  more  than  enough  to  show  a  deplorable  state 
of  dissension,  not  only  between  the  Institute  and  the  Bishop  but  between  itself  and 
it«  own  members.  Let  those  whom  it  may  concern  fight  this  battle.  I  must 
proceed  to  consider  the  accusation  against  the  defendant  under  this  second 
head,  namely,  that  to  bring  this  institution  into  contempt,  it  was  further  repre- 
sented in  the  article  complained  of,  not  only  that  the  catalogue,  and  therefore 
presumably  the  library,  contained  evil  books;  but  that  such  were  really  the 


very  stock  and  staple  of  it.     The  words 


are:  "  Son  carnct^re  est  celle  du" 


roman  obscdne."     Now,  from  the  evidence  of  record  and  from  the  catalo<nie 
before  me,  I  am  bound  to  give  my  verdict  upon  this  issue  of  fact,  and  I  do  nat 
hesitate  to  say   that  the  imputation  appears  to  me  unjust  and  unfounded. 
Notwithstanding  the  presence  of  many  works  of  light  fiction  and  pernicious  ten. 
dency  in  the  hands  of  the  young,  I  do  not  think  it  is  righf  or  true  to  say  of  thip 
library  that  ite  predominating  character  is  that  of  obscene  literature.     Upon 
such  a  subject  as  the  tendency  or  character  of  a  book,  or  of  several  books  in  a 
library,   there  may  be  more  or  less  divergence  of  opinion  ;    and  none  are 
better  entitled  to  take  a  severe  and  lofty  stand  in  considering  or  pronouncing 
upon  such  subjeoto  than  those  who,  like  journalists^  should  feel  a  hi-h,  or  like 
ecclesiastics,  a  still  higher  responsibility  ;  but  upon  the  general  character  of  a 
library  which  contains  thousands  of  volumes  on  history,  philosophy,  science,  me- 
chanism poetry  and  art,  though  we  may  r«gret  to  see  even  one  book  that  is 
immoral,  or  even  hundreds  that  a  high  and  pure  taste  would  deprecate,  w'e 
ought  not  to  aUow  ourselves  to  speak  otherwise  than  justly  and  truly.    This' 
general  and  sweeping  censure  of  the  entire  character  of  the  library  is  not  sua- 
tain^by  the  evidence  of  record.    It  is  in  my  judgment  untrue,  and  therefore 
unlawful,  and  the  defendante  according  to  the  circumstances  of  theoase  are  to  ba 
""' rr,-  .ir.   ...      ..  ..  ........n.  .r.r^  ..  ...      .  ..       (RKSlalty " malicioul" 
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motivefl,  hig  responsibility  will  be  heavy.    If  he  ja  mistaken  and  honest,   and 
does  not  far  overstep  the  bounds  of  fairness  and  moderation,  he  will,  in   some 
oases,  not  beresiwnsible  stall :  if,  cealous  and  anxious  fojwhat  he  deems  right,  he 
nevertheless  inflicts  injury  by  publishing  what  with  greater  caution  and  enquiry  he 
might  have  altered  or  avoided,  he  will  still  be  held  liable  for  any  injury  he  may 
have  done  to  others.     How  far  seal,  enthueiasm  and  intolerance  are  liable  to  be' 
mistaken  fo?,truly  honest  motives,  under  the^^ol^en  rule  of  doing  to  others  as  we 
would  they  should  do  to  us,  is  a  (luestiont^inful  for  the  educated  to  iliink  of, 
and  probably  hopeless  for  humanity  to  solve  fbut  in  the  practical  affairs  6f  life 
there  must  be  one  rule  of  right  for  all,   and  the  limits  of  men's  rights,  as  of 
those  of  journals  or  of  parties  whose  organs  they  are,  end  at  the  point  where 
they  conflict  with,  and  wound  the  rights  of  others.     What  this  writer  has'pub- 
Jished,  he  IS  accountable  for ;  but  let  us  be  careful  and  sure  to  see  what  he-  has 
published,  and  to  distinguish  it  from  what  he  has  not  published.     He  has  con- 
demned some  books  in  this  library,  in  which  he  was  perfectly  right.    He  has 
further  condemned  the  general  character  of  t|ie  library,  in  wjiic^  I  think  he 
was  as  plainly  wrong.  Has  he  dona  this  from  malicious  motives,'or  fromTnistakon 
«eal  not  incompatible  with  honesty  of  purpose?  I  think  from  mistaken  ?eal 
Burely,  and  as  far  as  honesty  of  purpose  is  concerned,  I  think  he  was  bound  to 
be  mor^ircumspect,  and  not  to  publish  what  was  untrue  for  any  purpose  what- 
'  ^"'       •«  **  ^'^  •>«»  written  is  in  its  nature  necessarily  injurious  to  the  plaintiff. 
JNO  specific  damage  is  proved ;  and,  indeed,  the  amount  of  damages  asked 
seems  to  say  that  it  is  to  establish  a  right  and  not  to  obtain  pecuniary  compensa- 
tion, that  the  action  is  brought.   These  damages  thea-wiU  be  of  nominal  amount. 
Judgment  for  plaintiff.    Damages  $20,  with  costs  as  in  an  action  for  the  amount 
sought  in  the  present  case.  .     'I  \ 

ianctot  <k  Lanctot,  for  p^fCluff.  "^"^Sment  for  Plaintiff. 

E.  Barnard,  for  defendant. 

(8.B.)      .  •  . 
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4  MONTREAL,  30th  APRIL,  1873.         * 

'      ^- CVam  Mackat,  J.  ' 

'    '■ NO.U88." '^-■i.  '.■'''  "' 

-Bom  et  vir  VS.  ^sdbifc  et  al.  -  ' 

This  was  an  a(j.tb,rt*by  the  female* plaintiff,  as  the  usufructuary  of  40  shares' 
of  the  capital  stock  of  the  Bank  of  Montreal,  under  the  will  of  the  late 
Catherine  Ross  mentioned  in  the  plaintiffs'  declaration,  agaipst  the  defe«kntfl 
as  executors  of  that  will  to  recover  $2,607.60  as  a  honu,  or  profit  madTaM. 
dedared  payable  on  these  shares  by  the  9ank,  and  collected  and  received  by  t^T 
delendants  from  the  Bank.  "J'  »"'' 

One  of-the  defendantg,  Mr.  Mnife,  .(thfl_othor.i^^^^ 
husband)  refused  to  pay  over  the  amount  so  received  from  the  Bank,  on  the 
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ground  that  it  formed  pikrt  of  the  capital  of  the  estate,  and  was  not,  in  reality, 
revenue,  interest,  dividend  or  profit  on  the  shares. 

Mr.  Esdaile  did  not  plead  to  the  action,  but  submitted  himself  to  the  iudg- 
ment  of  the  Court.  ' 

The  parties  admitted,  that  the  amount  claimed  was  "  composed  of  the  share 
or  proportion  of  profits,  applicable  to  the  40  shares  of  stock  in  said  decUration 
mentioned,  which  was  realized  by  the  Bank  of  Montreal,  on  the  sale  of  all  such 
shares  of  the  increased  capital  stock  of  the  Bank,  as  were  unsubscribed  for  by 
tliose  entitled  to  do  so  (including  the  estate  of  the  late  Catherine  Ross  in  said 
declaration  mentioned;)  such  profits  being  composed  of  the  difference  between 
the  estimated  value  of  the  new  or  increased  stock  ani^  the  amount  for  which 
such  unsubscribed  shares  really  sold  for."    - 

The.  Court  took  time  to  consider,  and,  after  deliberation,  gave  judgment  in 
favour  of  plaintiffii.  __   ^  --^_ 

:^  "  Judgment  for  plaintifisi 

Bethune  &  Bethune,  for  plaintiffs.      .'■ 
'CSroM,  Zanw,  i)avtrf»o»^ /'wfter,  for  d*>fendant  EsdaileV 
(8- 8-).  .         / 


COURT  OF  QUEEN'S  BENCH,  1873. 
Cao^j^  SiDB. 

* 

SHERBROOKE,  12th  OCTOBER,  1873. 

Coram  ■Sanborn,  J. 
Wabmn  i»AOi!,  Petitioner, 

'■--  ■    ■  '        ■      "  AMD       ■ 

'  ''■  W'  ■  ■  ' 

John  Gftil^iTH,  Collector  of  Inland  Revenue,  Respondent. 

HXLO :— That  there  ia  no  Mht  of  kRpeal  ttom  the  eonWoUon  ol  JiutioM  of  the  peace  under  the  Qnebee 
License  Aot,  taiAJbai  th»J^TlnciaI  Legislature  haa  Jurisdiction  to  proTide  procedure  for 
enforcement  of  p^ statutes' te»oted  with  reibienca.tosubJecU  comprised  within  ita  powers, 
and  that  such  pefaa)  jptvtvM  JU»  ibt  pujctof  the  Criminal  Law  as  contemplated  by  the  British 

...  North  Aniieriea  Act,  which  gives  exctoslTe  power  to  the  Parliament  of  Canada  to  determine 
the  procedure  iff  criminal  matters. 


This  was  a  pe^tion  in  appeal  from  Summary  Conviction  of  ju8tio0^f  the 
|ce,  to  this  Cotirt  as  ^zeroising  appellate  jurisdiction  where  appeals  are  given 
to  the^Q^arter  Sessions,  there  being  n0  Court  of  Quarter  Sessions  in  the  Dis- 
trict of  St^  Fnt^ois.  / 

W.  L.  Feltim,  Q:G,,  for  petition%r,  submitted  that  the  violation  of  any  law 
td  which  a  peiialty  is  attached  is  a  misdemeanor.  1  Russell  on  Crime,  p.  49. 
Arohbpld,  Sjiiiall  Edition,  p.  2.  T^the  Quebec  License  Act  34  Vic.  o.  2f 
section  195,  refers  to  appeals  and  assum^  the  existence  of  £he  right.  Section 
150  makes  the  Act  c.  103  of  Consolidat^  Statutes  of  Canada  applicable  to  the 
Licenae  Act,  and  both  should  ba  onnatmrid  tngfltUr,  and  th«  right  nf  vf^\ 
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girtn  ande^  obapter  99  of  the  Conaolidated  Statutes  of  Canada,  was  genefit 
and  applied  to  oonviotiong  made  under  chapter  103,  and  it  was  never  intended  that 
this  right  should  be  taken  away,  /  The  right  of  appeal  is  given  by  32l  &  33 
Victoria,  0.  31  (Dominion  statutes),  and  it  should  apply  to  oases  of  this  kind,  as 
part  of  tho  body  of  the  Criminal  Law  of  Canada/ 

\i?.  T.  Brooki,  for  respondent,  suggested  that  ho  right  of  appeal  had  been  pro- 
vided by  law  for  a  case  like  this,  an^l  cited  the  decision  in  the  case  of  Pope 
an^  Griffith,  16  L.  C.  Jurist,  p.  169.  .  / 

That  chapter  103  of  Consolidated  Statutes  <(f  Canada  contained  no  provision 
for  appeal,  and  that  chapter  99  was  not  made  part  of  the  License  Act.  That  these 
Aqts  had  been  repealed  by  Dominion  Act  32  &  33  Vic,  o.  36,  and  that  the  Act 
32|&  33  Vic,  c.  31,  gives  only  right  of  appeal  from  summary  convictions  in  mat- 
ter^ over  which  (he  Parliament  of  Canada  has  exclusive  jurisdicttoii,  as  it  is 
expressly  declared  by  the  first  section  of  the  Act  that  the  provisions  of  that  statute 
so  apply. 

Sanborn,  J  .—This  is  a  petition  in  appeal  from  a  conviction  made  by  justices 
of  the  peace  against  the  petitioner,  adjudging  him  to  pay  two  penalties  of  $60 
each  for  two  separate  violations  of  the  License  Act  34  Vic,  c  2,  passed  by  the 
Pjceriadisil  Fariiament  of  Quebec,  for  illicit  sale  of  |pirituous  liquors.  • 

The  respondoBt,  who  was  complainant  befor^^e  justices,  in  his  quality  of  Col- 
lectorof  Inland  Revenue,  submita  that  no  right  of  appeal  exists.  Only  two  ques- 
tions arise  here.  Had  the  Provincial  L^blature  power  to  provide  the  proce- 
dure for  enforcing  the  penalties  incurred  under  the  License  Act  34  Vic.  c.  2? 
If  it  had,  has  a  right  of  appe^  bjeen  granted  by  said  Act  ?  As  respects  the  first 
question;  I  think  tfce  Local  L^lature  had  such  power.  When  the  power  is  given 
by  the  British  North  America  Act  to  th?  Parliament  of  the  Dominion  to 
provide  prooeduna  in  crimmal  matters,  t  understand  reference  to  be  had  to  the 
general  pil^ic  Criminal  Law,  comprised  in  the  Criminal  Statutes  of  the  Dominion 
and  in  the'Common  Law.  This  view  is  confirmed  by  the^Criminal  Procedure  Act, 
which  ha^BO  reference  whatever  to  local  penal  laws  but  to  laws  in  force  through- 
out the.  I^minion.  ,  <        * 

The  same  distinction  obtained  under  the  Statutes  of  Old  Canada.  Under  4  k 
5  Vic,  0.  25,  which  is  a  consolidation  of  the  Criminal  Acta  relating  to  larceny,  a 
right  of  i^peal  was  given  from  summary  convictions.  Under  4  &  5  Vic,  o.  26, 
wiiioh  is  a  consolidation  of  tho  Acta  relating  to  malicious  injuries  to  property 
a  right  of  appeal  is  given  from  summary  convictions.  Under  4  &5  Vic,  c"!  27, 
which  is  a  consolidation  of  Acta  relating  to  offences  against  the  person,  a  right 
of  appeal  is  given  from  summary  convictions.  Each  Act  made  proviiw^fpr  appeal 
from  oonvioUons  for  offences  created  by  such  Act.  The  Act,  chapter  99  ^tiie 
Consolidated  Statutes  of  danada,  gives  ajn^titfiqp^ed^fromlammary  oonvic. 
tions^imdertiifi^  forcing  Criminal  Aets,"  which  include  the  provisions  con- 
laided  in  all  these  three  Acts  beforecited.  When  a^ht  of  af^eal  was  intended 
to  be  given  from  sanibiaiy  oonviotions  under  looal  penal  aets,  nich,  for  inr 
stance,  as  the  Tavern  Jiioense  Aot  and  Hawkers  and  Ptsdlars'  Aet,  Con.  Stat.  L.  C, 
chaptors  6  and  7^  it  wm  provided  by  the  Aoto  themselTea  when  and  in  what  manner 
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•Ithough,  ID  the  main,  adopting  the  waaomag^d  bj  him  in  the  oaw  of  Pone 

and  Gnffith  cMel    I  do  not  think  there  waa  .^  di.loo.tioh  of  the  aubjoeta  Vf 

appeal  m  the  oAn«oI.dat,on.     There  nevtor  waa  ari>  general  right  of  appeal  gi.en 

under  any  of  t^pwatatutea,  only  an  appeal  from  conyictipna,  madeTnder  the 

statute,  where  the  right  was  conferred,     thia  i.  further  eTinced,  by  the  faet 

tha^the  right  of  appeal  under  Acl  of  Dominion  32  &  33  Vic.,  o.  31   is  aeoured 

o;rly  for  summary  convicti.ns  for  oflFen^js  over  which  the  Plrliament  of  Canada 

iM  ^xclusive  jurisdiotfori,  as  will  appeiV  on  reference  to  the  fir^t  «HJtion  of 

said  Act. 

The  British  North  America  Act  gives  the  Legislatures  of  t«e  seVeral  t>rovinoe| 
power  over  shop,  saloon  and  taTernNWnses,  and  to  impose  fine,  penalty  or  im- 
prisonment for  enforcing  any  law  of  the  Province,  made  in  relation  to  any  matter 
coming  within  any  of  the  classes  of  subjeclts  enumerated  among  their  powers.  Wher, 
poweris  given  by  statute  to  impose  .  V^ltj,  U  implies  power  to  enforce  it^- 
Dwarris  on  Statutes,  p.  23.  •  r  v    x^ 

The  British  North  America  Act  must  be  understood  to  have  given  this  poor- 
er to  theaeveral  Provinces.Any  other  view  would  give  the  Legislature  of  a  Province 
less  power  than  a  municipality,  which  such  legislature  can  create.  It  woulj  be 
contraiy  to  the  manifest  intention  of  the  Imperial  Parliament  in  allocaUni^  th« 
respective  powers  which  each  Legislature  should  possess.  |        mi 

Coming  to  the  second  question,  has  a  right  of  appeal  b«a  given  Wy  tho'kense 
Act?    It  tas  not  been  given  in  terms.     It  implies  the  existence  of  a  ritht  of 
.appeal,  butf^has  not  given  it;  nor  h«i  it  provided  means  for  exereisjng  it.L  de- 
clared to  what  Court  such  appeal  lies.  It  has  made  the  Act  Con.  Stit  ciada  o 
103  so  much  the«)of  aswas  in  foroe  at  the  date  when  the  License  Act  wmiejactei,  a 
part  of  sa,d  Act.  Th.,^  last  cited  Actwaathe  Aet  of  the  late  Province  o/canada 

A^ZtTfl?"""^^'^'^'^'^'^'''''  »"  ^"'""-'•rycoi.victions; 
A  hough  th  »  Act  ha.  ..||:^,n  repealed  by  the  Parliament  of  C  Jada,  it  is 
st.ll  applicable  to  the  Li^b^Act,  and  «.  respect,  that  Act  is . in  force/a.  .  iroce 
tilnll  r^lf^r^^'^'^  by  it  by  virtue  of  the/l50th  r: 
tionoft^eL,cen«, Act  Thuiaiiswerstheobjection  made bypetitjonerVeouni«rtr.t 
unlepa  the  Summary  Conviction  Procedure  Act  of.the  Parliament  of /CanX  fa  k 
fo«eforc««.  under  i^  "  no^pr^oedure  to  gove/n  such  cases. 

^^LwenwAct,  «a  I  ha^e  observed,  giref  no  i^t  of  appeal.  TlJ  right  cannot 
be  given  by  implication.  K  must  be  given  in.  positive  and  exprejfcrm..  ^aler 
on  convictions,  pp.  249,  60, 61.  T  ^ 

There  is,  then,  according  to  my  nnderstaniTipS  of  the  law,  no  right  of  anneal 
given  for  »  case  like  thi.,  and  the  petition  cannot  bo  received'  ,  ^^ 


/ 


W.  L.  Felton,  Q.C.,  for  p«titioneR 
.&.  r.  .Brpo*»,  for  respondent. 

.  (1.TJI.) ..  ■               ■  :     \    ..; 
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Petiti(in  rejected. 
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V      ■ 

MONTREAL,  31»t  MAY,  1873. 
■-\^  6'oram  JonNBON,  J.,  TorbanOI,  J.,  BEAUDBf,  J. 

Tough  etal.  vs.  The  Provincial  In$urance  Company  of  Canada. 

Held  -.-U  the  mm  of  an  (nterim  Iniuranoe  by  >n  Ment  In  the  fonpjrinn  wortt  :='<  Received  Irom 
MoMfi  Tough  A  W.ll«)e,  <!o«Ucooke,  [Pott  oflloe]  Co«tloooke,  the  lum  of  twenty  dollan 
being  the  premium  for  an  lni.ur>noe  to  the  extent  of  «a,fiOO  on  the  properly  doMribed  In  the 
•ppl Ictlon  ofthla  date,  numbered-,  lubject,  however,  tothempprovM  of  the  Board  of  Dlreo- 
ton  Id  Toronto,  who  glull  bare  power  to  oanoel  this  contract,  at  any  time  within  thirty  days 
from  thii  date,  by  cauting  a  notice  to  that  ellbct  to  be  mailed  to  the  applicant  at  the  above 
V  Poat  offlce,"--that  a  notice  by  the  company  conoelling  the  contract,  maUod  to  the  applicant* 

at  the  Poet  oflloe,  Toronto,  within  the  80  days,  had  the  eflbot  of  cancelling  the  Insurance! 
although  lueh  notice!'  wai  not  received  in  Ume  for  delivery  by  the  po»t  offlco  at  CoaUcooke 
until  After  the  fn.  / 

This  case  was  in^  Review  of  a  judgment  rendered  by  the  Superior  Court  for 
the  district  of  St  Francis,  Sanborn,  J.,  on  the  10th  of  December,  1872,  awarding 
the  plaintiffs  the  |2,600  mentioned  in  the  interim  insurance  receipt  above  refer- 
red to. 

The  date  of  the  intiprim  receipt  was  the  16th  of  March,  1872  and  tho^^operty 
therein  referred  to  wi^  burnt  between  midnight  of  the  25th  and  one  o'clock  in 
the  morning  of  the  26th  of  the  same  month. 

A  notice,  cancelling  the  contract,  was  mailed  by  the  company  at  Toronto 
addressed  to  t^e  applicants,  on  the  23rd  of  March  1872,  which,  in  ordinary 
course,  should  have  been  ready  for  delivery  in  the  Coaticooke  Post  office  before  the 
occurrence  of  the  fire,  but,  in  reality,  only  reached  that  office  abput  the  time  of 
the  fire,  and  too  late  fbr  delivery  before  the  fire ;  the  office  hours  being  from  7 
A:Mrto9P.  M.      V 

The  Cburt  of  Review  reversed  the  judgment  and  dismissed  the  plaintiffs'  ac- 
tion, assigning  the  following  reasons :— "  Considering  that  by  the  interim  receipt 
of  the  19th  March  1872,  the  defendants  contracted  with  the  plaintiffs  to  insure 
the  property  therein  mentioned,  subject  to  the  approval  of  the  Board  of" 
Directors  in  Toronto,  who  had  power  at  any  time  within  30  days  from  the  said 
19th  March  1872,  to  cancel  the  said  contract,  by  causing  a  notice  &  that  effect 
to  be  mailed  to  the.  plalntiflfe,  and  considering  that  the  defendants  did  within 
the  said  30  days  so  stipulated,  to  wit,  on  the  23rd  March  1872,  cause  a  notice  to 
be  mailed  at  the  Toronto  Post  office,  addressed  to  the  plaintife,  as  agreed  upon 
in  the  said  receipt,  and  informing;  t|»em  that  their  proposal  for  insurance  was 
disapproved  and  declined,  and  in  all  things,  m  far  as  was  in  their  power,  oonfor.. 
med  to  the  said  agreement,  respecting  the  disapproval  of  the  said  risk,  and  the 
notice  thereof,  and  that,  therefore,  the  said  contract  for  insurance  was,  on  the  iaid 
23rd  March  1872,  determined." 
"  Considering  further,  that  in  the  ordinary  course  of  the  maU  service  the  said 
"'""  -''--"ction  to-thb  plnintiffg  o«^t  t^bavelwwrweeited^by  them  at  B.^RP^ 
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ttSs-ia. 


Woodruff     P.  M.  on  tho  2Sth  March,  but  waa  delayed  by  stomii,  for  which  the  dofondantt 
MoMltr.      Qannot  bo  hold  reaponsiblo."  ^ 

"  Considering  further,  that  no  policy  of  influranoe  was  ever  issued  by  the  de- 
fondanta  to  tho  plaintiffs  upon  their  application  of  the  19th  March  aforesaid." 

n     ,   /   t- #     t    i.i  .  ...  JudgmentofS.  C.  remsod. 

Doak  ah  rxike,  for  Plaintiffs. 

G.  U.  Borlaie,  for  Defendants. 


SUPERIOU  COURT,  1^73. 

MONTRBAL,  acrn  HEPTKMUBB,  1873. 
Coratii,  Beaudrt,  J.' 


K^Wml^ruff 


N9.  24M. 


vs.  Moteletf  et  al. 


IIBLD  :  Th»t  the  mero  Importo  ■  of  an  indention,  wblob  hu  l>e«ii  patonted  for  mieaj  ymn  prsvlooil* 
Id  tho  U.  8.  bjr  noma  ot  icr  p»rtjr  li  not  the  in^otor  or  dUooverer  theroof  within  the  moM- 
Ing  of  "the  Patent  Aot  of.1868";  and  a  patent  obtained   bj  him  under  Uie  laid  Aot,  on 

,  thegroundthat  he  waa  the  inventor  or  dlaoovorer,  if  noil  and  void. 

Th|s  was  an  action  of  damages,  for  an  alleged  infringement  of  a  patent  for 
inven^on  issued  under ''  The  Patent  Act  of  1869, ".and  called  and  known  as  •<  tho 
y  raokiiig  an<)  Tabuum  art  of  Unning  and  apparatus  therefor,"  and  of  which  the 
/     pl^ii^ff  olltimed  to  be  tho  assignee. 

Th^  defendant,  speeiallir  denying  that  the  pretended  patentee  was  the  true  in- 
^  ventoj-  or  discoverer,  as  allied  in  the  plaintiff's  deolaratioa,  and  putting  that  fitot 
distinfotly in  issue,  pleaded  amongst  other  things  that  the  processor  art  pretended 
to  bflj  protected  by  thepatiint  had  been  in  use  for  years,  previous  to  the  issuing  of 
8ueh|patent,Jn  the  U.  M.,  and  had  been  patented  there  as  far  back  as  the 
year  11865,  by  a  party  othir  than  the  person  taamed  in  the  Canadian  patent,  and 
thaitiici'apparatusused  by  defendants  was  borrowed  from  one  in  use  in  Peabody  in 
the  U.  S.  and  not  in  any  v  ay  from  that  pretended  to  ha^e  been  patented  by  the 
person  named  in  the  Canalian  patenti 

The  plaintiff  admitted,  that  the  person  named  in  the  Canadian  patent  was 
t  not  the  <'  inventor,"  but  pietended  that  he  was  the  "  disooverer,"  because  he  had 
discovered  it  as  being  in  uie  and  patented  in  the  U.  S. 

The  Court  dismissed  du  aotioa  with  costs,  assigning  the  following  ^asons:— 
"  Considering  that  the  defiindants  have  established  the  material  faets  alleged  in 
their  plea,  and  namely  tha<  Geoige  Seanlar,  whose  rights  have  been  assigned  to 
plaintiff,  was  not  the  iaventor  or  disooverer  of  t|i9  ind^rovement  in  said  plaintiff's 
declaration  mentioned,  but  ^hat  the  same  was  long'  before  the  issuing  of  the 
Letters  Patent  bf  the  13Ui  January,  1871,  in  use  and  patented  in  the  U.  S., 
and  that  tke  defendants  oopi^,  as  near  as  possible,  said  improvement  osed'and 
patented  in  thfc  U.  8."  .^        ^  ,       ^ 

_.  _.    _    ,       ."*^  Action  dismissed. 

RitchvBy  Borlaie,  ce  Bottf.  for  plaintiff,  v 


BetkHM  <fe  Bethime,  for 


defendants. 
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CODRT  OP  QUEEN'9*  BENCH,  1872.  ' 

'^'  MONTBBAL,  loth  8EPTEMBRB,  1873. 

Coram  Caron,  J.,  Drummond,  J.,  BADor.EY,  J.j  Monk,  J. 

No.  11,  ' 

JAMES  DOVLE, 

{V^tndant  in  tht  Circuit  Court,) 

Appillart; 

A>D 

A.MABLK  PBKV08T,  #<  <|/.,  ' 

(Plainlifi  in  tht  Circuit  Court,) 

-^- RnpoNDiNTa.  , 

HiLD  !-Th»t  t  DOt«  ofa  third  party,  RlTen  by  an  InioWoiit  to  a  ewdltor,  to  obtain  tb«  owdltor'i  con. 
•out  to  th«  dbcbarg*  of  tho  inioUont,  I*  null  and  toW. 

The  Court  of  Ap|)eal8  by  its  judgment  reversed  the  judgment  of  the  Circuit 
C^ourt  appealed  from. 

Monk,  J.,  remarked  that  the  same  point  arose  in  this  case  as  in  the  case  of 

Prevost  and  'Pickel  deoidpd  by  this  Court  in  March  last     He,  Mr.  Justice 

_   Monk,  dissented  in  that  case,  bat  seeing  the  decision  in  that  case,  and  that 

the  Court  was  of  the  same  mind  still,  he  would  not  enter  any  dissent  in  the 

present  ease.  .  » 

The  judgment  of  the  Court  is  as  follows : — 

The  Court  etp.  Considering  that  the  Appellant,  Defendant  below,  hath  estilh 
lishcd  the  material  averments  of  his  plea  in  this  cause  filed  to  the  action  and 
demand  of  the  Respondents  against  him  upon  his  promissory  note  in  their  favour 
in  this  cause  fyled ; 

Considering  that  the  said  promissory  note  was  received  from  him  by  the  said 
respondents  without  any  oonsideration  therefor  to  him  by  the  said  Respondents ; 

Considering  further  that  the  said  respondents  were  proved  creditors  against 
Michael  Martin,  an  insolvent,  and  ugainst  his  insolvent  estate  in  the  pleadings 
in  this  cause  meptioned,  and  that  the  said  promissory  note  was  givaa  to  and  ra- 
ceived  by  the  said  respondents  as  such  proved  creditors  of  the  said  insolvent  as  an 
inducement  by  them  tojconsent  to  receive  the  oomposition  offered  by  the  said 
insolvent  to  his  ereditod)  goneriJly,  inoludidg  the  said  respondents,  «nd  for*hif 
disohaige  thereby  by  his  said  creditori,  as  offered  by  hia  deed  of  oomposition  ' 
and  disoharge  in  that  behalf  under  the  provisions  of  the  Insolvent  lawi(  ia.»fi>rQe 
in  this  Province  ;  \^ 

Considering  that  the  said  respondents  did  accept  the  said  inddoement  and  did 
in  faot  assent  to  the  said  deed  of  composition,  accepting  the  said  composition  S 
and  assenting  to  the  discharge  of  the  said  insolvent  in  oonsideration  of  the  i^ 
promisBoiy  note  so  received  by  them  as  such  indneement  therefor ;   '^^r^^ 

Conudering  that  the  said  promuaory  note  wu  a  void  oontraot  between  ibe  said 
i^pellant  and  respondents,  and  constituted  a  fVand  upon  the  said  insolvent  laws, 
♦nd  WM  therefore  prohibited  under  the  penalty  of  forfeiture  by  tha  aU  liwa  pm- 
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Laaolr 

VI. 

Dtnutnli. 


And  c«o«idering  that  in  th«  judgment  of  tho  Circuit  Court  .itUng  .t  Moo- 
tr«il  on  .h«  JUt  of  Oou,bcr,  1H71,  In  thi.  oa«  rondorod,  th«ro  w«  Jrror,  doth 
■rt  Mido  and  reT«rw  th«  i.niB,  »nd  prooooding  to  render  tuoh  judgment  u  th« 
•^d^Clrouit  Court  .hould  har^  rendered  doth  diniulHa  the  .otioo,  etc.,  with 

Judgment  reveraed.   " 
PtrhinM^  M»ttk  ifi  Foran,  fot  nppoWttt 
Duhamd  d-  Kainville,  for  reHpoudeuta. 
Ux.)  «  '        "     ^ 


,  .,*COUUT  (^  REVIEW,  1873. 

■  ■A>  •         }  ■  ^ 

'J-i^'i.  "^NTRF/AL,  30th  APBIL,  1873. 

Cbm<liji)iit*80N,^.,  Mackat,  J.,  Beaudry,  J. 

Ho.  ma.  ^^ 

Ltmir  vp.  Deimarai$  et  vir. 

•  '^y^  w»  ft  «>'ww  of  >  judgment  of  the  8.  C,  at  Montreal  (Tobbanob  J  ) 
rendered  30th  November,  1872,  in  favor  of  the  plainUff,  who  had  sued  for 'a 
balance  of  her  share  of  |he>rchafle  money,  payable  under  a  deed  of  sale  of  an 

^  immoveable  from  her  ^nd  ethors  to  the  defendant,  in  which  she  and  such  of  the 
vendors  who  signed  the  dee4  undertook  that  tfee  deed  should  be  ratifi.d  by  one 
Louis  Lenoir,  an  abs|6niiBe.  ' 

The  Court  of  Reyiew  reversed  the  judgment  and  dismissed  the  action,  assign- 
ing the  following  rc|ksons :—  '       ° 

Considdrant  que  ^ar  le  contrat  de  i^ente  du  8  Mai  1862  fait  et  oonsenti  par 
la  Demanderesae  et  pes  auteurs  4  la  D^fenderesse,  il  a  m  sUpul^  que  cette  der- 
ni*re  ne  sorait  pas  tbubld  par  Louis  Lenoir  dit  Holland,  autrefoi.de  Montreal 
et  maintenant  absent  de  oette  Province,  et  que  hi  Demanderesse  et  ses  auteum 
Be  sont  faits  forts  dans  et  par  le  dit  aote  de  faire  r«tifier  la  dite  vente  par  le  dit 
absent,  pour  la  portion  dont  il  est  propriiStaire  dans  I'immeuble  vendu,  et  oonsi- 
d^rant  que  jusqujA  oe  que  telle  condition  soit  remplie,  la  dite  Demanderesse  n'» 
auoun  droit  d'actlion  centre  la  dite  DiSfenderesse  telle  que  portde  en  la  prdsente 
instance.  '  .  •^  ^ 


Oirouard  dk  puga$,  for  plaintlflfe. 
Trudel  <fc  Tcjillon,  for  defendants. 

(8.1.)"  / 

2 


Judgment  of  S.  C.  reversed. 


-V-- 


■\  ^- 
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MONTREAL,  em  NOVBMBiR,  H78. 

Erqitbti  8ittino«. 

Conim  TokBANoi,  J. 

No.'  1M8. 

The  Pacific  Mutual  Iniurance  Comimnjf  of  New  Yorh];n.  Butter$. 

Hup  !-Th.t  eommunloMloDi  bMw««n  prinolpkl  uid  irmI  will  b«  proiMttd  If  Ih.*  Ibrmwi  Airt  o 
0     ""»•"""'■  "'  P"»"«"»«M'>»««Wl»«l"u.whloh  tb«  patty  ■«!•  with  mftnuM  to  tiM 

ToRRANOB,  J.— The  ootion  wu  to  recover  jproiuimna  of  inauranoe. 

I'leo,  that  the  only  sum  for  whioli  defcudanu  were  indebted  to  plainti^  for  the 
caumxi  alleged  in  plalntiflb'  declaration,  wan  •l,4»0.32,  o«  shewn  by  pLintiffa' 
aooounta  rendered  to  dcfoadatita,  from,  which  defendanU  were  entitled  to  deduct 
15  per  cent,  on  the  amount  of  all  tho  preniiuma  chargeable;  and  deljendantti 
further  aaid  that  ^axntifS*  were  iudobtod  to  defendants  in  13,693.97  fer  loas 
incurred  by  defendanU  on  divera  inaurancea  againat  loaa  made  by' defendanta 
with  pluintiffa  upon  divora  oorgooa  of  (^roiu,  which  riaka  were  acoeptedjfy  pluin- 
tiflSi  wb6  received  tho  premiums  tho.rfifor,  and  which  loaaea  were  flied^d  uaocr- 
Uioed  and  reooKniied  and  accepted  by  plaintiffs,  who  acknowledged  their 
Uabihty  and  promised  to  pay  tho  same,  and  tho  defendanto  there&ro  pleaded 
compensation  as  to  this  auiount. 

At  Enqufito,  John  Popham,  agent  at  Montreal  of  plaintiffs,  was  sworn  aa  a 
witness  for  defendants,  and  was  asked  respecting  letters,  papers,  or  oOrrospoii- 
deuce  under  his  control  relating  to  insurance  upon  the  corgo  of  tho  steamer  "  St. 
Pattiok,"  and  the  folte*iiig  question  among  others  was  put : 

"  You  are  now  asked  to  piroduco  the  aaid  letters  and  copies  of  letters 
referred  to  by  you  inyour  pr«rceding  answers,  and  any  papers  or  documents  you 
have  in  your  possession,  referring  to  the  said' loss,  for  communication,  will  you 
do  so?"  y  .  '  ' 

Answer.     «  AlUhrtttters,  papers,  and  correspondence,  which  have  passed  be- 
tween me  and^the  plaintiffs  relating  to  ^he  alleged  claim  on  the  "  St.  Patrick  " 
took  place,  as  «flre"ady  stated  by  me  in  my  preSeding  answers,  subsequent  to  the 
claim  made  by  the  defendants  on  the  plaintiffs,  and  to  my  refusal  to  recognise 
the  claim,  and  are  all  of  a  strictly  oonfidentlal  nature,  having  reference  to  the 
plaintiffs'  grounds  and  evidence  for  resisUng  the  sAid  claim,  and  the  plaiotiffs' 
instructions  how  he  was  t(^t  in  the  matter."       / 
Question.    «  Will  you  produce  the  said  papers,  or  do  ydu  refuse  1o  do  so  ?  " 
Answer.    *'  I  refuse  to  produce  them,  as  they  are  privileged." 
The  question  here  is  whether  communications  between  principal  and  agent  in 
relation  to  the  loss  out  of  which  this  ohiim  has  arisen  and  produced  by  the  loss 
•re  privileged.    As  a  general  rule  communications  to  a  legal  kdviser  or  priest 
are  privileged,  and  those  to  a  medical  adviser  and  ordinary  agent  are  n\t  privi^ 
leged  in  the  witness  box.    But  \t  appears  to  me  that  eommubioatio*ns  like  tiiosa 
under  oonsideratign  shoullJHyirQtwted.-^il^^  on  Ev.  §839,  sayiH  i^yitii— 


A 


V  ^ 


respect  to  tiie  production  of  title^Jeeds,  the  protection  has  been  held  applioltble 
/  ,  '  Die— Vol.  XVI|. 
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lo  (h«  Oiuo  of  lruilm$  ■nd  ui<)rtga;{«aii,  who  tfiinnot  bo  wiiiifMUed  oitbar  to  pto- 
duM  tlia  do<i>la  of  tha  rniui  ^ut  ti-uti,  or  iu'iirt|{iiK*"^"i  or  to  ^iwa  pnrol  «ri<|ttnM 
of  their  oun'onU."  lu  Hom  u».  (lihb.rK  K<|uitjr  o.  ft'it,  Hir  John  Htuarl, 
V.  0.,  MJi :  "  li  i*  oontonded  that,  uiilaM  tha  agont'i  ooiumuuioation*  art  with 
iMlfeitor,  they  ara  not  privilu){«d  ;  but  thtit  notion  ia.not  oountflnnnofld  bj  any 
principle  nr  by  nny  authority  eicopt  a  diotum  of  Lord  liroiij^hatn  in  thn  aawt  of 
(jrfl«nhoii;^h  i".  (Jnnkeli.  Tlie  privilege  ia  that  of  the  client,  and  iiiforniatipn 
procured  through  all  o|i(ent  relative  to  litiKation,  and  witb  a  view  to  it,  ia  aa 
much  poU'utod  on  prinoipio  m  if  it  nare  procured  tlrrouj^h  a  acrliaitor.  ,  ' .  . 
Cominuniualiona  with  a  profeaaioniit,  or  oven  an  unprofewtional,  agsnt  in 
anticipation  of  the  litigation,  and  with. a' view  to  the  proMcutioo  of  aolaini  to, 
the  matter  in  diMpute,  buiqg  confidential,  «rc  privileged."  In  Baker  v$.  The 
London  and  South  WoBtern  Railway  Co.,  .'i  Q.B.  Law  R.  92,  Coekborn,  O.J., 
aoid  :  "  I  adhoro  to  tho  dooixioQ  in  Uhtirter«<^  Hunk  of  India,  kn.,  v».  Rich  • 
but  tha  pretient  ooaa  ia  clearly  diatinguiahable,  booauaa  in  that  oaM  tha  docu- 
meota  in  (|U(Mtion  ware  lottora  from  the  one  party'a  Oirn  private  and  confidential 
agenia  who  had  never  placed  thonioclvoR  ineommanioation  with  the  other  party  ; 
tnd  I  quite  agree  that,  when  oonfiduntiul  oounuunioatioiiM  have  taken  place 
between  you  ond  your  agent  who  ban  been  aent  to  inquire  and  report  about  tha 
Hubjcct  matter  of  tho  litjgutiou,  you  are  not  in  general  to  be  com  polled  to  tell 
your  adversary  what  tho  roault  of  the  inquirioa  may  be."  He«^alao  Diokaon  on 
Kvidonoe  §§  1856, 1884,  case  of  Grant  vi.  Tho  ^tna  Inauranoe  Co.,  1 1  L.O.R 
p.  128.  If  tho  ij|jormatt(m/Mught  from  the  witneaa  had  reforonep  tQ  the  m 
fjethr-  between  the  prTnoipoT and.the  qfoiimant,  ond  to  the  contract  upott^  which  the 
action  or  claim  ban  arisen,  the  agent  should  answer.  In  the  j^rosent  oaae,  I  do 
not  think  I  would  be  justified  in  ordering  biui  to  produce  the  papers  iaXquA- 

\ 


Justified 
tion,  and  tho  order  is  refutted. 


W.  n.  Kerr,  Q.  C,  for  plaintiflP. 
W.  W.  liohfirtmn,  for  defendant 
(J.K.) 


BO  ttie  papers 
'  •  Order  refuted^ 
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COURT  OF  QUEEN'S  BENCH,  1873, 

'  MONTREAL,"  Utb  OCTOBER,  1873. 

Coram  MoNK,  J. 
•  Jfo.  49.       ■ 

'  Beoina  tb.  David. 

flU.D  t-.-!.  That  th«  npglHtnr  and  Troanurer  of  tiM  lat«  Trlntly  UouM  of  Montreal  wu  a  ] 
"  eiuptoyed  In  tho  public  aervlco  of  Uar  Htjoaty." 
^        2.  That  an  cmtxailbmcnt  by  aueh  BogUtrar  and  Treuar^  of  a  portioa  of  tha  Aiad  / 

ai  ••  The  Montreal  Dcoayod  Fllola'  Fund,"  which,  bjr  the  Trinity  Uoum  ,A^t,  wu 
di-olarcdte  be  "retted  in"  tho  Maiter,  Deputy  Matter  and  Wardailt  oftM  ^rlnlty 
Honae  of  Montreal,"  and  to  be  under  their  manaKemeot,  wat  an  emkeaalfefnentyOf  aioneyt, 
"  the  property  of  Our  Lad7  (he  Queen." 
_,..--.  ■    ^v  .         ■      -  ■•  .,  i 

,   The  prtsoner  was  inrdicted  for  embesslemient. 

The  indictment  contained  four  counts.    In  the  first  'iil6x|  oharg^  was  laid  as 

-WManbeiiUaeat  of  ^wwey  rewtved  ead^Iwd^a  pwaeawei^by  w|A  eatraated^tg^ 


f4.-^,4:*'ay.*^^^tyTmife>;i^^^8|ii^ffyr^^.^Bfe..-^.-fi  .?f^ 
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I"  tho  third,  th.  prUer  w..  ohirned  with  .f  .lin.  ,  ,«,„  of  moour  "  th.  »«. 
P-rJj  of  Onr  Ud  Jha  Que^,.;.     Aad  i„  tho  fo«V   th.  ZZ'JtZ 
^.U,.l  og  .  .u.„  of  ™y„jr.  ..  the  property  of  tho  Trinity  Ho««,  of  Mo..,r,.i7 
Tho  pd«.,n«r  pl/..l.ul,  not  K„iit>.     And,  .t  th«  trial.  i(  w»  prowd    that  th« 

«itv  of  Iliit  7         T   P^i«>ner  h.d  charge  of  that  ftind,  in  hi.  offloi.l  cap., 
tltion  It  "1  ^'Tr  "^  "Tho  Trinity  Hoo- of  Montroal."  .  Z- 

Crown  andyooobod  hit  aaiary  from  the  Crown.  ^ 

ing,  amohgNit  otUor,  rosHooa :—  o  v  ivw 

of  Qu/bco.  and  by  the  Ordinaoeo  2  and  3  Vic.  oh.  19,  «».  20.  wa.  "  transferred^ 
ijlr^T;'  "T  ".' ''""'"''•     Whatever  remained  of  tho  fund  thu. 

fr/w  .  n  '^'"'^"r;''''"'""^  "'""^"'  ♦he  management  of,'' 
/tlM,  M..tor,  Deputy  Mu«tor  ancT  W.rdons  of  The  Trinity  Houae  of  Montreal  " 
-^i...  .n  ho  ;,.r.o„.  oompvHi,g  that  o<^poration  and  no/ in  tho  oorporation 
taolf,  tho  Froneh  vcra.on  of  th^  atatute  at.ting.   that  ,ucl/ voating  wa.  "dan" 

ment  by  tho  prmoner  of  a  porti<>o  of  thi.  fund  wa.  neitho/  arfl«uU.Iomont  oV 
money,  the  proj^eri,  of  H«r  M.joaty.  nor  an  .ml^\LJTJnZXl 
propert,  or  "The  Trinity  Ho^«,  of  Montreal;"  thfpLr^  ^^^^^^^        ^ 
tbet.melaidin  tho  indictment.  "  .W  in  the  i  dfffaffiro^ho 

,Siii":r.:olXw!']''  ^'""^  "^  ^^^^^  ^"^^  "^  ^^-  •*<»- 

?.?  J"K^'"~'  ""«'»P'"^«<1  '"•»•«  publioAe/vioeof  Her'  Mi^e-ty   .»d 
that  the  ftindm  queation  w«^  publio  money  i^trLod  to  the  priler  „  an 
omploifiin  auchpubho  sorvioe,  and  waa,  therefo/e  Jroperly  laid  in  the  indiot-  ^8^ 
•menta.the-;.o^«.^of|IerM4,sty.     The  appi (cl^'of  tl pri«nerVo(Isel 
wa.  conaoquontly  rofuMd.  '  //  •  «"«u«»i 

rV  application  refuwd.         sP 
T.  W.  Ritchie.  Q.a,  Pro  RtgiHa.  ^  "^^ 

WW.  //.  Ken,,  Q.G.,  dhB.  Devlin,  for  the  prisoner.        ^ 
,S'<racAan  SetJtune,  Q.(\  as^istinW  ' 


UatM. 


■isii|.«».-; 
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STANSTBAD,  13th  NOVEMBER,  1873. 

Coram  Sanborn,  J/ 

No.  3478. 

BALL  iTAL., 

vs.  ■' 


AppblLAnTB  ; 


THE  corporation  OF  THE  COUNTY  OF  STANSTBAD, 

,  RiSPONDKNTS. 

UelO:-i.  Tlikttho  Council  ofa  County  cannot  by  laweatabliah  a  road,  part  of  which  is  in  one,  and 
a  part  in  another,  local  municipality  In  the  County,  without  flfst  declaring  by  reiolntlon  or 
by  procA  Torbal,  such  road  to  bo  a  County  road. 
3.  That  any  road  established  by  a  County  must  be  maintained  under  the  control  of  such 
County,  and  in  the  Counties  of  St8nstead,Compton,Brome,Migsi8<iuoi,  Huntingdon,  and 
,  Blohmond,  with  theexcoptfon  of  certain  municipalities  montionod  under  Art.  1080  of  tho 

'%i£!''"''''*'  *'°^"''  "*"**  "^  built  and  kept  fp  by  general  Assessment  upon  all  the  local  cor' 
l^lhitions  in  the  County,  i«  proportion  to  ^Ije  total  value  of  their  taxable  property,  except 
In  the  case  menUoned  in  Articles  190  and  191,  and  that  an  assessment  for  a  County  road 
only  upon  two,  o.nt  of  a  larger  nambor  oflocal  corporations  In  the  County,  not  in  accor- 
dance with  the  exception  under  said  Articles  190  and  191,  is  illegal. 

Per  Curiam.— Thi3  is  an  appeal  from  the  dcoisioa  of  the  Municipal  Council 
.  of  the^ounty  of  Stanstead,  homologating  a  report  of  their  special  Superintcn-  ^" 
^,dent,  establishing  a  certain  road,  from  a  place  called  Judd's  Mills  to  a  place  called 
Rock  Island,  being  partly  in,  the  local  «junioipi^ity  of  the  township  of  Stanstead 
and  pardy  in  that  of  the  Village  of  Stanstead  Phiin,  both  within  said  County  of 
Stanstead.  There  are  several  other  local  municipalities  in  the  County,  and  this 
proposed  road  does  not  run  between  local  municipalitiee,  but  through  a  portion 
of  each  of  the  local  piunicipalities  named.  1  '' 

Certain  persons  resident  in  the  village  of  Rock  Island,  land  persons  resident  in 
the  eastern  p4rt  of  the  township  of  Stanstead  and  in  Bftrnston,  petitioned  the 
Council  of  the  County  to  open  this  road,  to  obtain  a.moro  easy'  and  direct  com- 
munication from- the  eastern  part  of  tho  County  to  the  village  of  Rook  Island,  • 
I  I  ,     _  tKan  thtough  the  village  of  Stanstead  Plain.     It  would  seem  that  the  road,  if 

established,  would  be  injurious  to  the  village  of  Stanstead  Plain,  and  would  bo 
no  oonveDieii^ce fo  the  majority  of  the  inhabitants  of  the  township  of  Stanstead. 
Upon  this  petition  the  Cotancil  of  the  County  resolved  to  send  tho  County  . 
Superintendent  to  rep|ort  upon  the  propriety  of  establishing  the  road.     Aflor  the 
accustomed  notices,  the  special  Superintendent  reported  in  favor  of  opening  the 
road,  and  made  a  procds  verbal  thereof.     On  the  6th  of  May  last  the  municipal 
Council  of  the  County  by  resolution  homologated  the  report  and  prooes  verbal. 
By  the  procAs  verbal,  the  cost  of  building  and  keeping  in  repair  said  road  is 
imposed  upon  the  local  corporations  of  the  Township  of  Stanstead  and  the  village 
of  Stanstead  Plain,  in  proportiod  tothe  length  of  the  road  in  each  of  said  muni- 
cipalities,  to  bo  established  by  repartition. '  Many  objections  are  urged  against 
Tcislontjf  the  Council,  and'"'  '    '      '      '    "  "       ™    '      "       ~ 

the  proceedings  of  the  Council,  but  exercise  discretionary  power  as  to  the  pro- 
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rr  tyand  jusuceof  cstalliBhlngtho  road.  It  is  true  that  the  power  given  to  ^J^ 
r  ^7*;"  •??«"'  ""»"■"'»«>>  but  as  the  Code  refers  to  LuioLftL'T^'^ 
€ou„e.l,  and  the  appeal  «  the  sart,e  as  that  given  fron,  judgments  rendered  by  ?oSW!r 
Magistral  ^nder  the  Munieipal  Code.  I  think  the  objecl  of  the  appeai  w.^  "'"^^ 
luainl,  to  determine  whether  the  Couneil  has  aeted  within  i.s  powers  a„dTbse3 
(he  essential  formaht.es  required  by  the  Code.  I  eannot  think  the  Legislature 
ntended  toplaee  the  C.reuit  Ccn^rt  above  the  Munieipal  Couneil,  in  the  discr^ 
tion  to  be  exorcised  in  Munieipal  legislation  on  the  subjeets,  from  which  there  is 
an  appeal,  b«t  rather  to  determine  when  and  to  what  extent  their  decisions  in 

765  of  the  Municipal  Code,  "  every  munieipal  road  or  e.ery  part  thereof  wholly 
situate  m  one  local  municipality,  is  a  local  road."  "  fSvery  municipal  road  or 
every  part  ther^f.  between  two  local  municipalities  lying  is  a  county  road  "' 

This  proposed  road  coming  within  the  first,  and  not  within  the  second,  defini- 
tion, is  n9t  a  Coiinty  road.  By  Article  758,  t^e  Munieipirf,  Council  of  the 
County  can  by  Wution  or  pro^c^s  verbal,  declare  a  local  to  be  a  County  road 

t,  tbe  County  Council  should  hive  declared  this  to  be  a  County  road,  and  not 
having  done  so,  it  had  no  powerV  homologate  the  procds  verbal  ordering'  the 
road  to  be  opened.  *    ,         ]  o    "« 

AMin,  under  Article  ibSOof  Jaid  Municipal  Code,  all  works  in  the  County 
i  of  Stanstead  as  well  as  in  several  other  counties  therein  mentioned  on 
^unicipal  roads,  ^re  Executed,  at  the  expanse  of  the  Corporation,  in  the  same 
banner  as  If  a  by-law  were  passed  I  under  Art.  535.  In  such  case  no  procds 
tcirbal  isnecessaty,  but,  the  works  ?re  regulated  and  determined  by  the  Council 
«\hieh  orders  the  same.  See  Art.  529.  By  Articles  452,  75Y,  and  785  it  will 
«Ai^ar  that  every  Couneil,  whe/her  County  or  Local,  is  required  to  maint'ain  the 
roSds  under  .ts  control. .  Ifihis  road  were  established  as  a  County  Zdi 
wo^ld  beincumbent  upon  the  County  Council  to  proyide  for  its  maintenance 
By\Ar  .eles  491  760^^  and  938,  it  wilUppear  that  t«tes  imposed  by  a  cZt; 
CouW.1  must  be  levied  on  all  the  local  e6ri)orations  of  the  County,  except  in  the 

iWentWed  Artictes,  as  respects  a  County,  confers  power  to  levy  upon  a  part  of 

^o  J   ?♦        ."  T  ""'  ^""■'-  ^"  '""^  P«''^'«"«-     1°  tbis  case  there  is 

no  sucti  petition  atswenng  the  requirements  of  these  sections,  and,  consequently 
the  proj^s  verbal  imposyig  the  burden  of  making  and  maintaining  the  road  upon 
Jnlf  thT  '"'""'"?''''*'««'  ''^'^  tb«  County  comprises  several  others,  is 
foTLnUn  •''•  T'  *;  *^l"^  ''^'^'''  ^"""^  corporations,  and  appears  to  me 
foprevenUn  injustice  for  these  two  local  municipalities,  on  which  the  whole 
burden  .8\l«d,  are  not  the  most  interested  in  having  the  road.  In  fact,  to  one 
L7JTf  Tn'  *^"n'  *«'>"«S^ -'•Stanstead  Plain.    For  these  reason! 

fndSX       K  r*J  ?'"?"  "  bomlogatingsaid  proc^s-vert,al  is n^verseA 
and  said  pr^^s  verbal  is  declared  void. 

gVrrffl  (l^ygrnH.  for.appellanta.  %  "* 

£.  Ji.  Johnson,  counsel.  -   ,  ~   ~ 

.fil  A/.  iSbvej^,  for  respondent, 
(a.  B.)« 
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MONTREAL,  18th  MARCH,  1872. 

No.   20.  ^  / 

Coram  Caron,  J,,  Drumjiond,  J.,  Badqley,  J.,  Monk,  J. 

AMABLE  PREVOSTbtai,,  ^ 

{Plaintiffs  in  the , Circuit  Court ,) 
.  .  ^^^,  ApPItLANTS; 

0AME  ELIZABETH  ANN  PICKEL, 
■  ,,        i^'Jendant  in  the  Cireuii  Court.) 

.  -  ■    ;      RnPONDHNT. 

HiLD:-Th.t  thonote  Of  «thirdp.rty.glTeiiby  an  lOwlvent  to  aowrfltop;  to  obtain  the  creditor's 
conjent  to  the  discharge  of  the  ln«,Wnt.  1,  null  „dVold.    See  d;,!*  J(p^To»CanU,^ 

This  was  an  appeal  from  the  judgJent  iftho  Circuit  Court,  repbrted  at  14 
L.C.. jurist,  p.  220,  which  diamisscd  th&  action  of  the  appellants  A  costs 
TlM)  case  for  the  appellants  was  subLtted  in  their  factum  as  foliowsi— 
Les  appelant^  demandeurs  en  Coiir  luftrieure,  rdclamaient  de  la  Vfcnde- 
ress^  la  somme  de  $132  Oe  montanjt  d'un  billet  qu'elle  leur  avait  conlenti  et 
dopn^  pour  valeur  rejjue.  \ 

i  ddfenderesse  a  plaide : 
l.—D^faut  de  consideration  :g^  • 

2.— Consideration  ill^Ie  et  nullity  du  billet  en  au^ant  qu'il  avait  ^tc  coS 
/sent!  pour  obtenir  des  demandejirs  leur  consentement  a  discontinuer  une  opposi-  ^ 
'  tion  a  la  d^cbarge  de  Ste  Marie  et  McDonald,  faillis,  qui  demandaient  leur  de- 
charge  sous  reparation  de  I'acte  de  faiUite  de  1864  et  sea  amendements. 

3.— Qu'en  donnant  son  billet  la  ddfenderesse  n'avait  6t6  que  le  prete-nom 
des  faillis  qui  en  r«Salit4  devaientxje  billet,  et  ce,  a  la  connaissance  des  deman- 
deurs. 

Les  demandeurs  ont  r^pondu  sp^cialement,  mais  nous-croyons  que  ces  r^- 
ponsc^B  se  r^duisent  a  des  r^ponses  g^nd  rales. 

Les  parties  all^rent  A  la  preuve  :  et  jugement  intervint  qui  ddbouta  Taction 
des  demabdeurs.  Cost  ce  jugement  que  les  demandeurs  soumettent  i  la  rd- 
Tision  de  oe  tribunal. 

Les  faits  de  cette  cause  sont  pen  nombreux  et  pen  controyersds  j  lea  voici  en 
peu  de  mots : 

Ste  Marie  et  McDonald,  faillis,  firent  une  application  pour  d&jharge ;  les 
demandeurs  qui  ^taient  leurs  crtfanciers  produisirent,  aveo  d'autres,  une  contes- 
tation a  cetto  dema&de:  L'un  des  faUlis,  McDonald,  offrit  alora  aux  deman- 
deurs lebUlet  de  la  dite  d^fendresse  pour  leur  faire'retirer  leur  contestation, 
oe  qu'ils  «p«Bptirent.  La  ddfenderesse  donna  son  bUlet  qui  fut  remis  aux 
demandeurs  par  l'un  des  faillis.  MaiA  il  est  admis  qu'alors  la  ddfenderesse 
n'^tait  aucnnement  ddbitrice  des  faiUis  et  qu'elle  sayaitgne  ce  billet  ^tt  pour 


leB  ^mandenrsT 
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De  COS  fuits  peuvcfat  r^sultor  doux  questioiiB  do  droit :  * 

lo.— En  supposaht  quo  oe  scrait  les  faillis  eux-infimes  qui  auraient  donn6 
leur  billet,  cq  billet  6erait-il  nul  ? 

2o.— Si  vis-i-vis  los  domandours,  lo  billot  de  la  d<5fondoresse  est  nul  ? 

Sous  lo  droit  commuii  il  y  avait  cu  boauooup  de  divergence  d'opuiion  8ur  la 
question  de  savoir  si  un  billot  oonsenti  par  un  failli,  dans  de  semblables  circon- 
fitanccs  dtaitou  non  valuble. 

Voir  Lainn^  Faill,  et  Banq,,  p.  (J28  et  seq.' 

Kenouard,  Fail.  vol.  2,  p.  5G6,  ot  suiv.  surrart.  598. 

Levesque,  Fail,  et  Banq.  p.  215  No.  155G  et  p.  426,  No.  309  ct  suiv. 

La  raison  qui  faisait  re-ardor  coiume  uulle  une  somblable  cohveufipn^  (J-'est 
qu'cllo  avait  I'effot  do  diminuor  1»  masse  du  failli ;  jnais  lorsquo  c'dtait  uno  tierce 
personne'qui  s'obligoait,  on  regarduit  <,'dn(5ralement  la  convention  oommevalide. 

Levesque,  loc.  cit. 

II  nous  parait  copendant  inutile  de  rccourir  il  I'ancien  droit  etaux  arrSts  con- 
tradictoires  qui  ont  et(S  rendu  sur  cettc  question:  nous  avons  notro  propre  loi 
<iui  seule  doit  nous  diriger  dans  lit  decision  do  oe  point.  / 

La  sect.  28  de  I'acte  d'amondement  de  lj65  punit  d'une  amende  tout  or^an- 

cicr  qui  te^oit  dircetement  ou  indircctoment  ia/ailU,  aucune  consideration  ou 

valeur  pour  signer  un  acto  de  composition  ou  sod&ister  d'une  opposition  A  une 

d(Scharge  ;  mais  cotte  section  no  prononce  aucune  nuUitd. 

'       Or  c'est  un  prinoipe  de  droit  qui  est  paasd  i  l'.Stat  de  maxime  en  jurisprudence 

<iue  nulliti  n'apag  lieu  lonque  la  loi  itahlit  un'.  autre  peine. 
'.     I*errin,  Nullitds  p.  193ot8.et  p.  iJ20. 

Si  en  eflFet  lo  legislateur  avait  voulu  frapper  de  nullitd  U  convention  en  ques- 
tion pourquoi  no  I'aurait-il  pas  fait :  ce  ne  pout  Stre  un  oubli.  II  avait'sous  les 
jcux  les  Arts.  597  ct  598  du  Code  de  Commerce  Fran^ais,  la  Sect.  166  del'Acte 
de  failiite  Anglais  et  la  Sect.  35  de  I'Acte  de  failUte  des  Etats-Unis !  II  oon- 
naissait  les  controverses  qui  avaient  eu  lieu  et  la  ndoessit^  oik  Ton  avait  6{6  en 
Franco  pour  faire  cesser  tout  doute  d'ajouter  iL  I'art  597,  qui  punit  d'amende  et 
nienie  d'emprisonement  I'infraotion  a  sa  rdgle,  1' Art.  598  qui  frappe  de  nuUitfi. 

D'ailleurs  notre  loi  ne  contient  aucune  prohibition ;  elle  no  defend  mgme 
pas  au  cr&incier  de  recevoir,  elle  so  contente  de  le  punir  de  I'amende  s'il  rejoit. 
Lesldis  Franyaises,  Anglaises  et  Americaincs  d&larent  nuUes  toutes  les  tran- 
sactions de  la  nature  de  cello  en  question  en  cette  cause  ;   mais  cela  a  lieu  par 
suite  de  dispositions  sp&ialcs  et  formelles  de  ces  diflFerentes  lois*. 

Si  Ton  considdre  que  q'est  la  ddfenderesse  qui  seule  est  responsable  du  paie- 
anent  du  billet  en  question,  comme  elle  Test  vis-4rvi8  les  dcmandcurs  qui  ont 
i-eyu  son  billet  de  bonne  foi  et  croyant  que  la  ddfenderesse  donnait  son  billet 
-dans  le  but  de  venir  en  aide  auz  faillis,  il  est  dvident  que  oe  billet  est  parfaite- 
anent  valide;  car  qui  pouv.iit  empScher  la  ddfenderesse  d'aoheter  la  erda&ce  des 
-demandeu?8  k  raison  de  20  ohelins  dana  le££]  louis  et  ensuite  retirer  la  contes- 
tation de  la  demande  de  ddoharge  ?  rien,  absolument  rien.  Les  demandeurs  ne . 
sont  done  coupables  que  d'une  chose,  d'avoir  fait  directment  ce  que  la  loi  leur 
permettait  de  faire  indireotement.     Mttja  le  rd.sultat  aurait  etd  dvideiMiiflnt.  \,<^— 


PrevMt«taI., 

And 

fiekaL 


«j8rae :  et  la  loi  ne  serait  ni  pjua  ni  moins  qu'abaurde,  si  elle  ddfendait  do  faire 
dircctement  ce  qu'clle  permct'de  faire  indiiectoment. 
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"■  riefi^"'*  **'  "^'"''  "'""  '^"'"''°''«"«  '»  «««'"»•'>»  d«  jugemont  do  la  Cour  'Inf.5- 

;^     ^    Monk,  J.  di«.a.tc.l,  remn^king  that  thoro  was  no  proof  that  the  other  credi' 
V     tors  wore  injureil  by  the  act  coinplnincd  ofl       . 

Badoley  J -A  Mnrwj  and  McDonaM,  trader^.,  went  into  infiolvenoy  under 
.  he  Insolvent  Act  of  I8G4  and  amendment^;  and  when  the  tin,e  came  foAb 

tam.ng  the.r  d.sch.rgo,  the  appellaats  hero  and  another- creditor  to  a  oertaia 
IT  ""''"  "^^"'"^  ''  "'"  '•'^"^f  '^«'»^''"  '^y  'hem.  In  order  to  oyereome  the 
^^J'°l'';"'""''7r'*^^«''5"^''''«'''^'V?eentheoppoHingereditor..and3IcI)onnld 

^^l'\T     'TT  'l^''  P7'»i«-7  note  for  the  full  amount  of  their    re^ 
pecU^^bt;  made  by  her  inf  their  f-.vOr;  those  opposing  ereditor.  agreed  to 

^       -  ^';^'^«'^':^''«7';Sf'«tthegrrvntofth*eertifioateofdisehargo  and  to  con- 

■\       /      f^f '«   '>7''"»»-.  ••»"^';J'd  >»  f^t  thereby  .ubseribo'-their  consent  us  required  by 
/       ^and  hereupon  tlu3  insolvents  were  discharged,  the  creditors  remaLing  stiU 
^  ,.       on  the  hs   of  proved  claimants.     The-rospondent  refused  payment  of  her  note  to 

he  appellants,  picadmg  wan^  of  oonsiderutio.v  for  the  n^te  as  well  as  the  ille-i- 
.       .  hty  of  the  Jransaction.     Tficre  is  no  conflict  about  tho  facts  of  the  case  :  t1io 

note  i^^dated  on  the  2„d  July,  1869,  it  w^s  to  her  own  order  nnd'endorsed  by 
her,  and  by  McDonald  delivered  to  appellants,  and  was  without-flonsideratioA  ' 
from  the  .^pellants  to  the  respondent,  and  was,  moreover,  given  to  and  received 
/  Dy  them  under  an  ex^Tess  agreement  between  the  creditor  and  tho  insolvent,  for 

,,  /  the  purchase  of  the/c^^ditor's  consent  to  forbear  opposing  and  to  consent  to  the 

«rtjfaeate  of  discharge  «uder  the  Insolvent  Act  of  1864  and  its  ^^^^^ 
1865.     The  contention  in  this  case  rests  upon  the  general  politjj^of  the  insolvent- 
aw,  and  sjH!e.ally  upon  a.  sc6tion  of  the  Act  of  1865,  which  isTn  tho  followin.^ 
.  terms :     If  any  creditor  of  an  insolvent,  directly  or  indirectly,  takes  or  receivers 

from  such  msolven  any  p..yment,  gif^,  gratuity,  or  preference,  or  any  promise  of, 
&c.,.a*  a  consideraUon  or  indu,iement  to  consentto  the  dischaige  of  such  insol- 
vent, or  to  execute  ,^  deed  of  compos^itiori  and  drscharze  with  him,  stooh  creditor 
X  encourremn,^  amende  shall /or/eU  ^nd  pay  a  sum  equal  to  treble  the  value  pf 

the  payirfent,r&c.,  so  taken,  received  or  promised,  and  the  same  shaU  be  recover, 

TqIT   1.  ''*'  ^''' '"^^  **°  awendm^nt'  to  sub^sec.  13  see.  9  of  tho  Act  of 

u-i  r     .^  P'*'''''^*' *''"^^^'y  ^'^'•''"^S^  ""^  ««™P«8'»i^^ 
whMJh  has  been  obtained  by  fratJd  or  fri^dulent  preference,  or  by  meant,  of  tho 
.  consent  of  any  creditor  procured  by.  the  payment  of  such  creditor  of  any  valu- 

able consideration  for" such  consent,  shall  be  null  and  void.  The  provision  of 
1864  operates  upon  the  insolvent,  whilst  that  of  the  amending  act  operates  upon 
the  contractmg  creditor.  -Now  the  ai-umefit  of  the  appellants  is  that  the  con:^ 
tract  IS  not  an  illegality  as  regards  thi  respondent,  because  the  estate  of  the  in- 
:  •  '  solvent  has  not  been  lessened  or  interfered  with,  and  the  only  consequence  is- tho 
appellants  being  liable  and  subjected  to  pay  to  the  estote  of  the  insolvent  three 
,  times  ^he  amount  of  th^  debt  so  secured.  In  other  words,  that  the  distinott^ 
avails  in  their  favor  here,  between  an  act  directly  prohiBfted  by  a  statute  a^ 
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<a8c  the  note  would  be  vitiated,  in  the  latter  not.     Now  it  is  quite  ti-ue  that 
parties  as  a  general  rule  make  what  contracts  they  please,  and  become  sibjcotto/ 
their  fulfilment  unless  the  Legislature,  from  motives  of  public  policy  or  revenueJ 
or  other  public  grounds,  shall  interdict  them.     The  insolvent  law  has  been  spc/ 
,    «ially  enacted,  not  for  the  benefit  of  the  insolvent  alone,  but  upon  grolunds  df 
public  good  faith  and  mercantile  honesty  to  protect  all  his  creditors,  tolproveht 
frauds,  preference  of  some  to  the  detriment  of  others,  and  to  keep  the  insolvent 
himself,  as  well  as  his  creditors,  in  the  same  relative  position  towards  each  other 
as  his  insolvency  has  fixed  him.     Amongst  the  privileges  of  the  insolvent  laW  is 
the  important  one  of  the  insolvent's  discharge  by  the  consent  of  his  creditors  or 
of  a  certain  proportion  in  number  and  value,  which  necessarily  presupposes/cou- 
Bcnting  creditors  uninftnonoed  by  mercenary  or  immoral  motives  as  regards /their 
Kjo-oreditors  upon  the  estate  otherwise  orie  or  two  influential  creditors>  by  com- 
pelling the  friends  of  the  insolvent  to  yield  to  their  extortions,  might  contJol  the 
<scfti^Cate  altogeth*  to  the  disadvuntai^e  of  tlie*remaining  creditors.     Suth  acts 
coufrert  the  In«»lvent  law  from  its  fair  and  h«nek  beneficiaTpbjeot  into  |k  means 
of  commercial  immoriility,  and  a  contravention  of  public  policy,  by  securing  pre- 
ferences for  the  payment  of  debts  in  full.     The  agreement  ^as  here  entered  into 
for  the  purpose  of  efaabling  a  party  to  infringe  a  law  made  for  the  protection  of 
commercial  morality  and  the  exclusion  of  enforced  and  extorted  prefire'nces  in. 
commercial  insolvencies.    It  is  the  infraction  of  a  laV  made  for  the  prbtection  of 
public  morals  and  prevents  the  appellants  from  having  a  ?oc««  Hmxdi  in  a  court " 
of  law  to  enforce  such  an  agreement.     This  has  always  been  the  priAoiple  in  the 
Jaw  of  Bankruptcy  and  Insolvency.  A^3,e.g.,  to  induce  a  petiUoningtereditor  not 
to  prosecute  a  fiat  in  bankruptcy.  Davis  and  Holding,  I  M.  &  W.  156,  lind  Good- 
rut  &  ArAour,  12  L.  J.  60,  17  Eng.  Cjpi.  t.  E.  21 ;  or  to  indiXe  a  creditor 
to  sign  a  bankrupt  certificate,  6  G.  4,ch,  16,  s.  125,— or  to  sign  1  composition 
deed,  Knight  &  Huht,  5  Bing.  432.     The  ipfliction  of  the  penalty  contemplates" 
the  prohibitory  intent  against  such  contract  by  the  Legislature,/and  no  action 
will  lie  for  an  act  done  prohibited  by  a  penalty.     See  14  M.  add  W.  452 ;  10 
Bing.  110,  and  6  Bing.  N.  C.  85.  In  the  c&sk  of  Ritchie  v.  Smiih  6  C.  B.  462, 
these  questions  were  discussed  at  length,  and  it  was  held  by  Maule,.'J.,  that  al- 
though in  terms  in  that  case  the  agreement  was  only  enabling  i  party  to  contrd^ 
vcne  a  law  of  public  morals  and  poljcy,'  and  the  act  contemplated  to  be  done  waT 
not  expressly  and  in  terms  prohibited  by  the  statute,  there  could  be  no  doubt  that 
it  was  an  illegal  act,  and  that  the  agr^ment  was  void.  The  casJs  as  to  matters  con- 
trary to  public  policy  directly  apply.  If  two  parties  enter  into  an  agreement  where- 
by it  is  stipulated  that  one  of  them  shall  beenaMed  tocoWmit  an  act  tfaatisoaQ- 
trary  to  public  policy,  imd  oontfa'ry  to  the  provisions  of  art  Act  of  ParIiaiB;^t 
though  not  expressly  prohibited  except  by  the  imposition  or  a  penalty,  the  agr^ 
inont  is  clearly  ill(^  apd  ,vpid.     Williams,  J.,  is  of  the /same  opinion.     Nqii- 
liere  the  action  is  between  tfae  parties  to  the  note,  given  Mthout  consideration, 
4indforthe  illegal  purpose  of  enabling  or  inducing  the  san&e  thing,  the  appellants 
<o  contravene  and%vade  the  statute  by  doing  an  act  subject  to  a  penalty  imposed., 
upon  them  for  contravening  the  provisions  of  the  insolveht  laws.     St  dolo  mah 
turpi  eavsa  non  ort>Hrnicrror"iflirgencrot  pTtmJIplr 
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onh^rnti:  .^^h'- '  •-'-tf<l«itisn.«dcvoid.     There  can  be  no  doubt 
1   1      »  ''."°''  '""r'^'*  "  °°«  "''  *»>«  "PP^H'^nts  under  oath  admits 

^rreet^andu^ptbelnWr'^^^^  ^'••'  "'*^''"  was  therefore 

\   Duhamd  cfc  y?a,'«.///e,  for  t/e  appellants.      •  J"^^"^"'  «)nfirmed. 

RdbuUrtix,  fgf  thd  respondeiit.  /     y    .        '        • 
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MONTREAL  29th  NOVlEMBER,  18^. 

'  CoroOT  TOERANCE,  J, 

Nc  255.  ;f^  \       ~'       -— r— ^        ■ 

^tjlhallamletal.v.Jfalpin'etaf.  '      "      - 

»«  r.?  ?"f  ""^  '""^T  "  ""  "'"'*"'  "S'*'""*  «^«''n  H»lpin  and  William  Halnin 
to  ha  0  declared  exeeu/ory  against  them  a  judgment  obtained  by  the  plSSffa 
•gainst  the  deceased  fitther  of  defendants  ^  P'wniine 

formally  to  renounc^his  succession,  inasmuch  as  he  left  nc^-Foperty  but  1^1! 
untrue  t^^t  they  accepted  his  succession  expressly  or  taciS^  tC'theJ  never 

«!Z  V  7u  ^T  ^  ""'  """^  "*^"'  '^•'^  »"y  ""'  "hi«h  could  induce  the 
Bupposition  <hat  ti^ey  intended  to  take  the  quality  of  heirs 

w«,T  T  •'"T  T  '^''  P''"'  ""^  "'^^  *''«  "•^'*»«»i«'>  of  evidence,  the  cause 
wa,  placed  on  t^e  role  for  heario«  on  the  merits  on  the  18th  Oetober  last      Oa 
that  daythedefendants  fyled  in  Court  a  declaration,  that  Z.^,    . 
succession  of  tteir  father.     '  declaration,  that  they  renounced  the 

«f  attlil^T-  *''7*'"»'"»*'«"  «f  the  record  ddes  not  find  that  there  is  proof 
of  .  meddhny  with  the  estate  of  the  deceased,  which,  in  view  of  the  renunciadoj ' 

"^.1  t^r^  '''^^^  renounce  retu.  integril^  L'^,,  they  have  no 
^T^K  .^'•^  »«'•«"  ^'"n«t  »he^defeBdai.ta  Just,  therefore    be 

r.3^  'ZTT  T'"  ''t  r^  ^^  ^*''^  p^yn.ent'o7:^ec::;sor 

tms  aotioh.     Guyot;  Repertoire  verbo  Renonciation.  p.  136,   2nd  L     savs 

'lea  d^Wens  ft.ts  iusqu'au  j,«ir  oi  k  renonciation  est  reifreset^edoCilfi^' 

ZS' P*\^   «"*•-  ;"-<^«  q?-''  •-  a  oceasionnes  pij  son  retaniTlp"^ 

%K  Ifj       t!^  "'""  ^'  P'""^"*  l""''*-^-"     Thia  principle  was  recoVnCeTb 
^.WntrealCity  andDikrictBuilding Society  v.  ^ 

W^^refore,  t|ie  Court  dismisses  the  action,  the^osta  will  be  paS  (,;  Ae 

T^/^-foFplaintiffs.  ^  ,  v  "'      - 

^rc/lfl;t>t&aM/^,  for  defondaota. 
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MONTREAL,  27th   MARC^,  1873. 
■      Coram    JoBNSON,  J. 
,       '  ,  No.  1498. 

♦  Content  ri.  Lamontagne  et  itl. 

'Hltf>  ■■—1.  Th«t  in  the  case  ol  an  insfription  <>n /<»ur  of  a'nutarlal  ilooil  and  of  th«  copy  thereof 
^^^        produoed,  tho  party  availing  hlmwirofKuoh  dpcd  or  copy  Isbourxl  to  produce  the  orlKtnal 
deed  oradduoorooionabltM'vJdenceofita  lou  or  dettrucllon,  bit  mere  Mavrtion  that  it  baa 
been  loit  being  wholly  Inaiifllolont. 
'  3^  That  in  the  prewnt  inatanoe  the  copy  produceil  waa  forned.  , 

a^Thatwhere  theJiidgelaof  opinion,  aa  Inthia  (jaa«j'that  forgery  and  poijury  have  been 
committed,  he  wi{l,  aa  a  matter  of  jjluty,  order  the  offender!  to  be  proaecaled  fur  thef* 
Crimea.  ,  ,  " 

Per  Curiam  ; — This  oaane  ooiucs  up  on  an  inacriplion  en  faux  incident. 

The  plaintiff  brought  his  petitory  action  founded  oa   a  docd  of  aule  made  to 

him  by   the  dofendiint  oh   tho   6th  .of  Hrpril,    1863,   and  alleges   tfatit  the~ 

defendant   therc|!)y  sold   to  him  the  usiifruot    of  certain   real  estate,  in   thin 

city,  but  that    he,  the    plaintiff,   soon   afterwards   verbally   agreed  with  tlio 

defendant   that   the    latter  might    continue    in   the  occupation    of  it  for  a 

time.    To  meet    this  „domand  the  defendant  plead§  a  deed  of  reconveyance 

from   the   plaintiff  to    the  defendant's   wife,   dated  the  15th  of  May,  1864. 

It  is  against   this  deed  produced  by   the  defendant  that  the  plaintiff  has 

Inscribed  enfaitx,  Atjcording  to  the  practice  in  such  cases,  the  party  producing 

the  instrument  impugned  %us  culled  upon  to  declare  whether  he  availed  himself 

of  iter  not,  and,  if  he  did  avajl  himself  of  it,  to  produce  the  original,  in  order' 

tliat  the  forgery  alleged  might  be  investig^ttcd.     The*  defendant  met  this  by  a 

motion  praying  ac^e  of  the  declaration  he  made  that  he  could. not  produce  thei 

minute,  inasmuch  as  it  had  been  accidentally  lost,v  and  could  'not  be  found ;  and 

produces  what  he  calls  a  copy  of  it,  whicli  hd  says  he  got  from  the  Registry  office. 

Our  law  does  not  fix  the  practice  to  bo  r)llowi!d  in  case  of  th&  non-production  of 

the  minute,     ^e  French  Cdde  de  Procedure  assimilates  the  ^consequences  of 

non-production  of  the  original  or  minute  to  those  of  the  refusal  of  the  party  to 

declare  whether  he  intends  to  avail  himself  of  it.     The  Art.   166  of  our  Code 

merely  says :  "  If  the  defendant  in  improbation  fails,  withiii  the  delay  prescribed 

"  to  make  such  declaration,  or  de^olares  that  he  does  n6t  intend  to  Oiake   ua$  o^  ^ 

k'<the  document,  it  is  rejected  from  the  record,  and,  if  the  conclusions  demand  it, 
"■  id  also  declared  null, "  In  the  presentcases,  the  defendant  did  not  fail  to  make 
his  declaration,  and  did  not  declare  that  he  did  not  intend  to  make  use  of  it. 
On  the  contrary  he  declared  in  good  time  that  he  intended  to  make  use  of  the 

"  ebpy,  because  the  original  minute  was  lopt.  The  plaintiffthereupah  moved  that, 
inasmuch  jM9  the  defendant  had  not  jproduced  the  minute,  the  pretended 
copy  which  he  did  produce,  might  |be  rejected  from  the  "record.  This 
last  motion  was  by  an  interlocutory  judgment  of  31st  May,  1871,  dismissed, 
on  the  ground  that  there  are  only  twooaiscs  under  oar  law  in  which  such  mqtion 
OOtrid  be  ^granted.  They  are  those  already  mentioned  in  Art.  166,  Neither  of 
thenloocdrs  here  ;  but  the  right  of  the'  defendant  to  produce  and  make  use  of 
secondary  evidence  does  not  depend  |  merely  upon  this  article  of  the  Code. 
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.  nttcatcd  bj  tI.o  noUryor  other  public  officer  wit    'wbl  ^c  a«tt„n«      ^\" 
Wn  deposited  hu  judicial  authorii,.  f  .  //  5        aut|ontio  eopy  ban 

Art   loiH  «!.„    •"{'"""'''"";'"•".'/, >r  fliej,„rpo»e§g^a,ttinticopieM thereof 
Art.  1218  al«o  n,ake«  cop.e«  of  «r<.,  cnrepintered  oh  i\,H  «vidoic-wboD  tt 

li«  .inipl,  ,»«,i„„  of  |„„,  without  proof  or  »«nl1.,.«r»r«.«toplii„  oitlior  of  iL 
'"•'.»'«»«not"ioo,i,l«„»„„fU,ethini,»idtol,olo,t    i,  w  .SB™      T         / 
opinion  .h„  ,h.  d.f.„d«  ...  bonnd  tj  prndu^  , .  „;i;nl ^^  ~  ho  "Lt 
,:__,^    ■   h.d  ox,.tod,  .„d  oould  noV  b.  found  «f,„  d„o  „.rol,,  lilii  ilwh.  ™ 

.,  ,uc.ion,  ..00.....  l,i„„,f^i,h''^  ii^'r,:; :  r. Trj^rzr 

».»  .usoopfblo.    Nclnng,,  „„,»  oom.,o.,for  in.t.noe,  th..  Klion,  „,»,„ 
the  »„o  pr«.,o.  i.of  «cr,d.,  „cour™«,  ,h.„  .ho  .rigin.h  eXJi  tS 

■     ^n«  .rit'tL"'™"?','"' ""  -"" "™"' '"  sSedcou:::™  o^t 

party  that  tlje  best  evidonoe  is  lost  was  never  as  far  an  T  ir„«»  -n      j  .  .. 

.ftird'i!Z'°T"*'r°':^- «  -^  wLurr.tz; 

w  the  diftrone.  between  th.  fofm  of  etMuiing  ^^d.  i.  E.ri..d  ..d  in  S 
e.„w^„..    In.h.pr««>nlo«the.ol.r,i,dad.    Wh.t  i.  to  pre,enl ... 

^.        ess  before  satisfactory  te  tbe  parties  that  I  sbould  proceed  to  consider  it  on 

of  May,  1864  a  forgeTr  or  not  ?  Keverting  for  an  inp  ant  to  the  fact  that^ 
evidence. s  adduced  whatever  to  show  that  the  minute  .ver  had  1  eLt„r 

*'7***'°°''»'«'e'«'',''»'»«y>ng  that  the  so-called  copy  is  false  and  forced  ^JZ  ■ 
_^        only  so.  but  false  and  forged  upon  the  preconceived ^Uo  of  1^^^^^^^^ 
^  uine  by  the  most  barefaced  perjury.  The  ioterlocuto'y  jud«S  wL  h  ha^C 

"     ^""Sht  .n  question  was  probably,  and  I  am  not  prepar  d  to  say  unjustly  in  tTat 
respect,  based  upon  this  very  ^ound;  that  if  fh/dofrndnntyii  T^pj 
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to  take  tho  place  of  tlio  oriKioal,  the  flrat  itop  in  his  proof  would  uMOMarily  bo  to 
ahow  tlwt  tho  uriijiaul  had  had  au  oxtHtoncc,  and  had,  sinoo  itn  uxccutiuu,  buuu 
loHt.     No  Muoh  proof  is  attoiuptcd  excppt,  tint,  that  which  rulatcs  to  Uio  Ho-oalled 
admission  of  tho'  plaintiff  that  such  an  ucte  hud  been  passed  ;  evidence  doUbly 
worthless,  inusmuoh  w  (to  suoli  adiniiMion  oan  fairly  bu  said  to  havo  booi^  ever 
mado  at  all,  and  tho  conduct  uf  tho  plaintiff  in  this  ronpeot,  whut«vur  it  umy 
have  been,  was  actuated  by  a  desire  to  free  himself  from  liability  to  tho  eorpur- 
atiou  who  were  pressing  >him  for  tho  payment  of  taxes  which  ho  wanted  to  avoid  ; 
aad  secondly  that  of  tho  witnesses  St.  Aniant,  and  A^oew  (siMtor- in-law  of  tho 
defendant),  who  both  swear  that  from  18G  t  to  187 1 ,  thuy  frequently  saw  tho  copy 
of  the  deed  which  is  produced,  iq  tho  hands  of  Lumontagne,  tho  defendant,  aloni; 
wiih  the  deed  of  April,  18(>3,  which  all  parties  admit  to  bo  genuine.     Now  it 
.  is  inoontestibly  proved  that  tho  deed  last-raentioned  never  for  an  instant  left  tho 
ARojjistry  office  from  November,  l8Gi,  to  July,  1871.     I  do  not  mOtan  to  say 
i^t'eviin  if  this  deed  which  is  impugned,  or  rallicr  tho  so-called  copy  wiiich  is 
pr6dueed,  had  really  been  in  Lamontugno's  possession  from  1864  to  1871,  as  theso 
;   fwo^itnesscs  assert,  that  fact  would  olearly  provo  tho  existenoo  of  tho  miuute, 
for  i^,ifouId  at  most,  in  any  ooso,  only  raise  tho  lightest  presumption  of  it — but 
here  iii  the  case  of  an  iiucription  en/aux — an  issue  of  forgery — '(for  it  is  nothing 
else)  all  that  such  a  fact  would  establish  would  be  tho  possession  by  defendant  of 
tho  forged  instrument,  and  even  that  is  positively  negatived  by  the  possession 
by  the  registrar  during  tho  whole  time  alleged,  of  tho  other  deed,  together  with 
which  this  one  is  pretended  to  have  been  seen  in  the  hands  of  Lamontagac.    tio 
much,  then,  for  the  existence  of  a  minute.     There  is  no  evidence — there  is  up 
presumption  of  it — the  possession  of  the  forged  document  which  it  was  supposed 
would  tend  to  establish  that  fact,  is  only  attempted  to  bo  proved  by  tM  plainest 
perjury.  ^  Now  for  the  vital  fact  itself.     Was  such  a  deed  ever  executed,  apart 
from  the  consideration  whether  tho  person  producing  the  copy  is  bound  to  ac- 
count for  the  disappearance  of  the  original  ?    Upon  this  point,  I  am  bound  to 
find  the  fact,  as  a  jury  would  do,  and  I  find  it,  so  to  speak,  without  leaving  the 
box.     The  signature  is  essenlially  different.     There  id  an  omission  of  the  two 
points  or  stops  that  no  witness  can  affirm  are  wanting  in  any  of  the  two  or  three 
thousand  signatures  of  Martin  that  have  boen  lookedf  at.  ^t  is  inoontestibly 
proved  that  Contant,  who  id  said  to  have  signed  tho  deed  at  the  notary's  offio^ 
wa^  sick  in  bed  on  the  15th  May,  1864,  and  it  is  also  verified  as  a  fact  by  refer- 
ence to  the  almanacs  of  the  year,  that  tho  day  unfortunately  selected  for  the  date 
of  this  document  fell  in  that  year  on  a  Sunday.     I  should  add  that  the  fact,  which 
is  quite  possible,  that  the  plaintiff  uiay  at  one  time  for  fraudulent  purposes,  have 
pretended,  in  order -to  avoid  payment  to  the  Corporation,  that  he  had  reoon- 
veyed  this  estate,  would  not  prevent  his  insoribing  en  /attx  against  this  deed.  { 
The  judgment  of  the  Court  will  therefore  be  that  upon  both  grounds,  viz.,  that  \ 
of  the  irregularity  of  procedure  in  proceeding  upon  the  copy,  without  account* 
ing  for  the  absence  of  the  original,  and  upon  the  faet  of  forgery  proved,  the  moytna 
de/aux  be  maintained,  and  the  defendant's  plea  dismissed.     I  also  direct  that   " 
the^  names  of  the  parties  and  the  number  of  the  case  be  by  the  Prothonotary 
sioated^toriho  Attorney  Gcnerarof  Xho  Ffbtince,  in  order  that' lEe'defend^ 
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uu^bont  upon  ,„a.  It  i.  „ot  right  that  I  .houlj  publicly  cnrm  „.y  opinion 
that  forKorj  „„d  perjnry  have  boon  committed,  without  aii  dirX  t^t  ."^^ 
oh„^e«  may  be  publicly  ,„,uircd  in.o.     It  I.  „,  bounden  d^y  to  do  ^  A, 

/A,«^.,  rf.  /,„„,,,,  f„,  j,,^.^.,.y  '  '"'"'"P'i""  «•«  /-x  maintained. 

A.  I).  UvnJy,  for  dtfcudunt.  , 

(»   B.)  '  . 


SUPERIOK  C017RT,  1878. 

.     .   '  gUEBEC,  a7TB  JUNE,  1873., 

Coram  ^xvAViT,  3.       ■  »•< 
The  Mouic  Iron  Cotnpany  v$.  OUen  et  al. 

Mw.l>:-T»mtt  defrtidiDt  m*d  mt  pre«-iit .  ,mtl«on  under  Art  819  r  r  p  i-     ..     .    . 

of  capiat  roturnod  Inimedl.tely .  but  th.l .  IuH.!  ».       i  aT' '"  •""'*•''  *"  ''•'•  •  *»'« 

tlon  to  lb*t  «IRN)t.  ^"''«*  ""''  ""*"'  "'«%«t«'*i  upon  ilmpl.  mo- 

The  8UU8  were  begurtby  writs  of  capias  returnable  on  the  first  of  fi«ntV™lw., 
m  a>ot  .nd  J.  Bland.il  mond  in  Ihoir  bobtlf  for  u  ordtr  udou  jh,  ol.m 

i::  :::::::^r " "'""'" "  ^-^'^  ^•'e^o.ndant..c:tri:';:::; 

J'»^t>^ton,  contra.     The  defendant,  are  bound,  before  obtaining  the  nre«nt 
order,  to  present  ..petition  under  the  terms  of  Art.  819  of  thTGode  of  cTvi    ' 
Procedure,  when  the  Court  or  Judge  may,  under  Art.  820  C.  C  P    order  le 
.mmed.ate  return  of  the  writjof  Capias.     They  have  not  chosen  io  di  this  .nd 
therefore  the  present  motion  can  onl>  be  madeWiih  a  view  of  takllg  ad^^^^^^ 
of  .nformaUues  in  the  writ  or  service,  if  any  can  be  found,  Whicrcan  "n  !T 

fnThe'or''""-''  '"^  T  ''  ""'^'*"'  ^'^-^"^  ''^r  '«'«  "turn  rf  th    w„ 
themsei::!."'""  °"'^-     '"'^^^'-^  «"«>  ^-d  .  right  to  enter  the  ZS- 

J^::t^^^^.  *  ^:i^^^^  -  -^  «-^'»-  <^--  ^ontre.., 


M'ilt,  Irvine  &  PemfieWonr  for  ihe  plaintiffs 
W.  Cook  &  J,  Blanchet,  for.the  dofendants. 

(H.  I.  4  p.)    » 


Judgment : — motioos  absolute. 
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8UFRRI0R  COURT,  1873. 

MONTRKAL,  ITtb  MAV,  IITS,  •■ 

Coram  Joiinion,  J. 

Ifo.  910.  . 

Tkoi.  S.  Urown  i$  qualilt  ui.   Tk«  Imperial  Fir«  Imuranct  Company. 

UltD  :i-l.    Thit  kn  Kjctplion  t  la  farm*  can  1%  fylml  to  an  <MMiui«(l  daoUrkUon. 

p.  'rbatiuoh  £jiMj>MuitWHnotwaW«db7  •ubM<|uuutpl«M  to  rnwlu  ofamanilMi'dMlkraUoft. 

ThkaotiohYn  thiaoM«wuoa  twopolioiflaofinRuranoo.  Dcfcndanti  in  theflrat 
ioitaDM  pleaded  to  the  raoriU.  At'tor  fyling  of  plea,  plaintiff  luovod'to  amend 
hit  d^oUratioD,  which  woa  granted  bj  the  Cou»i  (Maokay,  J.)  with  uBertj  to 
dofoiidantfl  within  eight  days  to  amend  thoir  ple&a  or  plead  </«  f^vo  if  they  thought 
it.  VVithin  the  four  days  from  the  amendment,  defendants  fyledan  excepti^h  d  la^ 
/orn^e  to  the  amended  deolantiop,  on  the  ground  that  it  waa  arobigu,0U8  and 
unii|tolligil>le,-and  within  eight  davs  fylcd  supplementary  pleas  to  the  mtfrita  with 
■pcctiil  reserve  of  the  f-xrrption  d  la  funtxt  .  •■ 

Jioberliun  W.,  thereupon  moved,  on  behalf  of  the  plaintiff,  to  reject  the  eaeefp- 
tion  a  la/orme,  because :  1st.  no  such  exception  lay  to  the  amended  declaration,  the 
same  not  being  fyled  within  the  four  daysfVom  the  return  of  the  action,  and  tko 
interlocutory  judgmUJIt  permitting  the  amendment  only  allowing  defendants  to 
plead  de  novo  pleas  of  a  similar  nature  to^ those  already  fyled  by  them,  t.  e.,  pleu 
to  the  merits.  2ndly  (itii  this  he  chiefly  insistcdupon)  becaule  the  defeddanti,  by 
fyling  supplo^tary  pleas  to  the  merits  of  amended  declaration,  had  waived 
their  prelimiiwy  pleas,  and  cited  a  deoistoi»iunder  the  Lessor  and  Leueaji  Aot, 
holding  that  pleading  to  the  merits  waived  preliminary  pleas. 

Cramp,  0.  B.,  for  defenaants,  argued  tbat  in  the  preseot  instance  there  was 
no  waiver  of  the  exception  beoause  defendants  were  under  compulsion,  by  the 
ietmfi  of  the  judgment  allowing  the  amendment,  to  fyle  all  their  pleas  within  eight 
days :  and  that  defendants  have  specially  reserved  their  exception  and  could  oot  be 
heijd  to  have  waived  it. — He  cited  Attorney  General  m.  Hon.  J.  H.  Gray  et  al., 
15  L.  0.  Jurist,  p.  255,  and  same  case  in  )M>peal,  Revue  Critique,  vol.  I.,  p.  476, 
Pigeau,  Procedure,  vol.  I.,  p.  201.  \  ^  ^ 

fik  Curiam  :—  It  is  not  neoessarryto  enter  into  any  details  in  this  castf.  It  is 
enough  to  state  that  tho  exception  did  forme  is  pleaded  altogether  to  the  amend-  \ 
«({ declaration,  andf  is^founded  upon  the  vagueness'and  insufficiency  of  its  allega- 
tions. This  taket  the  matter  out  of  the  ordinal  r^,  and  the  motion  must  be 


dismissed. 


A.  A  W.  Robertton,  fo^laintifr. 
O.  B.  Cramp,  for  defends 


Motion  dismissed  with  costs. 


i 


NoTi.— Tba^lalntiflrthereupoii answer^  tlJ¥ exception,  and  the oa<e  afterward* eame  on  for iiaarlng 
ba  the  merit*  of  the  ejouplioit  d  ik/brm*  l>etor«  Beattdry,  J.,  when  it  wa«  atill  urged  by 
plaintiir  t^tthe  exeepiitmwM  waired  bj  the  pleu  to  the  merit*.    BoCty  the  Jadga 
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COUR  PROVINCULE  lyAPPEL,  Ig|8. 

.  QUIBiC,  IS  JAVVIiR  mx 
C«m».  8,R  jAMt- HmaT.  J.   C,  BuWUM,   J.,  «T«WA»T.  J.,  II.„T   J. 

«t  UiDAnu,  J.  '«  ' 


JVM 


MAHIK  IIKLK.V>;  OOftlON, 

ft      \- 

AMJKIIT  LAUIlltNT, 

CA88ATI0.V  DK  MARIAOU,  POUR  IMPOfSJMANOB. 


Amimri  \ 


Iktim. 


,  •wont  comt(Wr«M  pro  eo>vi$,i,  tt  !•  marlaK*  c»u*.  •  <  •-»wj»«wi  ««♦  I  Mtio* 

tLhft'""'''"; T^"  "'''  ""'^«"*  ''"'^  I'*P«q«.  du  contrat  ,t  do  la  c^Wbra- 

^  d^o  art  c.  adjudge  pa,  la  «,atonco  de  o,tt«  Cour  (..voir  1.  Cour  da  B.no  du 
Ro  )  nul  ot  d  uuoua  cffet  civil  ot  no  pouvant  liar  ou  obligor  on  .uoono  Ciiro 
qudoonj,uelud.t«M.rioir.  Dorio«,  l.,uolio«,  «5.orvol„  rooourT^orr  t  I 

^nt)  Albouta  1  «ot.oa  «.a.  ..signer  auoun  a,otif,  a..ia  4,ideB,a.ent  po^r  1.  Tat 
•on  quo  la  prouTo  ^tait  insufflsanto.  * 

Laeauaoayant  6ti>  port<$  dovant  la  Cour  Provinoialo  d'ADi|.IJ,  ju„|»™t 
BBiTant  iDtervint  1«  17  Janvier  1843,  I       W*  '*  ^Tf"* 

ZtXT'  T  p  M  "*'^'.  "'"•"^  '""^  J"''«™«"'  »f  '»>«  Court  of  King',  iraob 
f/4?J^rr  '"*'•'''  •"  *••"  ««««"epdercd  00  the  20th  da,  of  April, 
to  S«^  H  »^'«™««"'e^''/'*'«-J.  with  ooat..  And  thi.  Court,  proooX 
to  pve  uoh  judgment  in  th*  pron^iae.  -b,  tho  Court  below  ought  to  have  2 

awlrJl    rLrr;""''""'^'""P'^'"^^  beloJfandtobo  duly" 

.worn  .n  th.s  behalf,  at  such  time  and  place  ..  by  the  «.i<r   «rgeon-  may  bL 


■^ — ]■  .■■>■■  '-— 
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dwlgn«t«d  and  fl^,  for  tUt  purpoii,  in  ordor  to  tnabU  tbo  Mid  nurgoona  to 
•i«;.irtain,  bjr  tli«  intpMiUim  .»f  the  p«r«nn  of  ihn  Mid  Albeit  Liurflnt,  and  to  re- 
port to  thf  aaid  Court  b(»low,  whelhnr  tho  aaid  Albert  liaurent  labour  under 
aiyr  plijrainl  inal  ootiionnatii^n  or  dereot,  whhib  baa  readered  him  inoompelout 
•a  ooonuiiifiiiito  hia  toarringa  wJth  tl^e  Mid  »lari«  Hebine  Dorion ;  and  thai  tiM 
aaid  aurKOona,  to  bo  named  andap|M)inMi  «»  aforeaaid,  do  reimrt  their  opioioh 
In  (Iho  premiaw  to  the  aald'Oo'urt  below,  without  anj  unneoeaNiiry  delaj, 

|U  20  f(ft\^rier  184.'J,  la  Cour  du  Daoo  du  liol  (ValliAroa  de  8t  I{6al,  J.  C, 
ItolUnd,  Oalo  ot  Ihj  JJ.  Mj^mnt)  /.init  un  ordro  enjoignsnt  tu  ddfeiidour 
dnna  l<«  tormcB  du  juxomentde  la  Oour  d'appol  "  do  aubniit  to  the  inapootion 
of  two  aurgeona  to  bo  named,  &«.,  "— /Le  d<randour,aaiign<<il  domioile  et  mm 
en  peraonne.  At  mmt  aur  oette  rijle.     LnrtnfHI  1813  lea  Dra.  Wolfred 
KelaoH  ut  n.  II.  Charleboia  furent  noromd*)  M«td«oln«-fip«rta  ot  l«  12  du  in.nut^v 
nipia,  ila  algnifidront  avia  au  d^feudeur  d'uvoir  a  oomparaitro  devant  eux  k  Toffet^ 
do  Hubir  I'eiawen  en  (|UoatioR.     Leo  led  Juin  1843,  li uddeoina  firent  rapporl' 
que  lu  d<5rcndour  uyant  d^ruilli  &  oooipiiraiire  doTant|ui,  un  atia  fut  publi<S  dana 
I .  JUinerve  du  12  oi^ril  au  27  luai  le  iomuiaot  do.  oomparaitro  defant  eux,  w 
qu'il  n'avait  pu  fait.  ,        0  , 

Lo  19  fdvrier  1844,'la  Cour  du  hxni  du  Koi  (Valli6rea  deSt  IMal,  J.  0., 
Holland,  Gale  et  Diy  JJ.  aiiS^oant),  ronidit  le  jugerocnt  final  qui  auit : 

La  Cour  ayant  o^tendu  lavooit  do  le  duniandoroue  au  inirile  ot  tu  lea  d^fauta 
obtonua  par  elle  oo^tre  le  ddfbndoui-,  fauio  do  oomparution  de  m  part,  tu  kumi 
la  proo6duro  et  lea  |)reuvea  ot  noinsKSment  lo  jugement  de  la  Cour  ProTinoi«lf 
d'Appol,  rendu  on  (iotte  oaoM  cntro  lea  ditls  parti ca,  lo  dix-aopt  de  Janvier,  1843, 
<f  igniOd  au  dit  ddfendeur  par  G<Jaand,  huiiiier  de  ootte  Cour  le  trente  ot  ud  de 
Janvier  dornier;  va  attiai  la  aommation  ok  avenir  donn6a  au  dit  d^fendenr,  eo 
execution  du  dit  jugement  par  Wolfrod  Nelaqn  et  Baaile  H.  Charleboia,  mdde- 
cins  ot  ohirurgiens  dQiuont  nomtn^a  aux  fiiia  dii|dit  jugement,  laquelle  aommt. 
tion  et  anenir  a  <t6  aignifl^e  au  dit;  ddfvnf^ur,  ^r  le  dit  Gdnand,  hui*ier,  le 
huit  du  pr^MBt  moia  de  fiSvrier,  vu  enfin  le  rapport  fait  ik  oetto  Cour  le  qnatorze 
du  present  mois  dd  ftvrier,  on  ob^iaMnoc  au  dit  jugement  de  la  Cour  Provinoiale 
d'Appel,  et  duqudl  rapport'il  rdsulte  ot  appert  quo  le  dit  d^fendeor  nea'eat  pas 
pr^MDt^  et  n'a  jmu  eomparu  devant  lea  ditea  Nelaon  et  Charleboia  en  obdiaaaooe 
•u  dit  jugement  aux  tempa  et  lieu  indiqu^s  par  lea  diU  aommatioo  at  aTeoir, 
[Alui  eignlHea  oomme  auadit,  et  aprds  en  avoir  ddlibArd,  Adjuge  ei  ddolare  que  le 
jfritendu  mariage  entre  la  demandereaae  Marie  U4lhntt  Dorion  et  1«  dit  difen- 
dear  Albert  Laurent  eat  absolument  nul  k  toutea  fins  quo  de  droit,  oondamne  le 
dit  difeedour  &  payer  ^    la  demandoroaae  des  dommages  et  intlrfits  snivant  1» 
liquidaUon  qui  op  aera  faite  et  de  plua  los  d4pens  d«  U  pr6a«nte  aotioQ. 


at 


i 


4,' 


4# 


\ 


Btnry  Stuart,  avocat  de  la  demanderease. 


\ 


(J.D.)       . 
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In  Insolvency. 


S: 


-*!■ 


MOXTREAL,  9Tn  July,  1873 
f'or'»m  Torrance, J. 


/«  re  Gravel,  InHol.cHt,  and  Stewart,  Asdgnee,  and    Vilbon,   Petltiontr. 

llttD  :  -1  That  undf r  the  Act  of  1-09  «,.lRnmPnt«  In  Insolvency  m.y  be  made  only  to  »  official  M- 

.iRnoP  re,l.lent  within  .1...  couuly  where  th«  luBolvent  1...  hi.  domicile  «»<"»'•«- 

i.  1  hat  an  olllci^l  ai-.lgnee  resident  in  ths  City  of  Montreal,  who  was  under  tta»  Act  of  1884 

ppolntedHach  "for  theJIdlCal  District  of  Montreal"  ank  continued  l7.ie„Jc,S 

r.h. !  ""'"""'"'>  »'."•«  Act  of  1869,  ba.  not,  In  view  of  «H,t.  2  of  the  latter  Aorthe 

_^,^   _         raMrTr'":""""""*  "■""""  •""«'-''»•«'"'■"?  hi.  domicile  I*. Tunt;  "pi* 

J«K»  for  that  county  and  Is  resident  therein. 

Under  the  Insolvent  Act  of  1864,  A.B.  Stewart;  a  resident  of  the  City  of 
Montreal  was  appointed  by  the  Board  of  Trade  of  Montreal  an  official  usigoce 
•  tor  the  Judjoial  District  of  Montreal."  . 

.  By  the  Insolvent  Act  of  18tJ9,  sect.  31  (last  clause)  it  i^.s  enacted,  that  "  all 

official  assignees  now  holding  that  office  shall  continue  to  hold  the  same   but 

^bject  to  all  the  provisions  of  this -Act  with  respect  to  official  assignbes." 

Sti%quently  and  under  the  Act  of  1869,  C. A.  Vilbon,  a  residentin  the  County 

Ju.^r*!^^"'  "*'  «PP«'"t«'l  officii  assignee  for  that  county,  which  is  part  of 
tha*id  District  of  MontreaK"  '  o 

^  On  the  14th  October,  1872,  Gravel,  the  insolvent,  whose  domicile  and  place  of 
business  was  in  the  County  of  Hochelaga,  made  his  assignment  in  xMontreal 
to  Stewart. 

Vilbon  by  this  petition  complains  that  this  assignment  is  absolutely  null 
undersect.  2.  of  the  Act  of  1869,  which  enacts  that  the  insolvent  "shallmakeaa 
"  assignment  to  any  official  as!»ignee  resident  within  the  county  or  place  whirein  the 
"  insolvent  has  his  domicile  or  if  there  be  no  official  assignee  therein  then  to 
^"  aa  official  ateignee  in  the  county  or  place  nearest  to  the  domicile  of  the  insol- 
"  vent,  wherein  an  offif  ial  assignee  has  been  appointed,  Ac,  and  that  he,  Vilbon 
"  aa  the  proper  official  assignee,  has  an  interest  in  demanding,  as  he  do6s,  that  fur- 
ther proceedings  by  Stewart  be  prohibited." 

Stewart  relied  on  bis  original  appointment  in  1864  as  an  assignee /or  the 
District^  and  his  continuance  in  office  by  the  Act  of  1869/. 

Vilbon,  in  reply,  contended  for  the  strict  application  of  sect.  2,  above  cited 
and  urged  that,  though  under  sect.  31;  the  former  assignees  were  continued 
m  office,  that  sccUon    only  rendered  a  re-appointment,  new  security,  &c.    ^ 
unnecessary,  but  they  were  expressly  made,  by  the  concluding  clause,   "subject 
"to  all  the  provisions  of  this  Act,  with  respect  to  official  assignees,"  and  there-  ' 
fore  to  sect.  2  above. 

Pbe  Curiam  (after  stating  the  case  as  above).     I  am  of  opinion  that  the 
plain  meaning  of  the  words  is  that  the  assignment  should   be  made   to  an 

■■-'-'4i^nwh«lag«rt8tberciffone-tirere,not  to  an  assignee  fesidenT"^ 
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in  Montreal 
an  order  to 


The  ^ra^  of  the  Petition  is  therefore  granted  so  far  as  to  give  untiar  tt  •» 
[r.  Stewart  to  refrain  from  acting  on  this  assignment,  reserving  u»  H^riu«r» 
to  pronounce  upon  the  other  conclosions.  l)eB«mjeo, 


Giroux  ^  Dugaiy  for  VilbUt 
Cauidy  <k  Lacosle,  for  gravel  and  Stewart, 
(j.jji,)  ii 


Petition  granted  pro  tanto. 


.SUPERIOR  COURT,  1873. 
MONTREAL,  29tb  NOVBMBBR,  1873. 
Qoram  Tdrrance,  J.  ''- 

Nol  80.  ,  V 

Lantier  et  al.  vs.  McDonald, 

AND 

Les  Hiritiers  Be  Beaujev,  Collocated, 

AND 


Hbld  :- 


■^-\ 


..■.^'■.;.     -'-:/^::y         _'   ^  -^■\.....    _fl31.27 

•the  plaintiflfe  contest  the  collocation,  alleging  that  it  is  without  foundation  for 

^ore  than  £2  88  Od,  being  at  the  rate  of  8s  lOd.  per  annum,  from  11th  Nov., 

-1867j  to  6th-April,  1873,  -datcTjf  thie  dwref  tn  tlrtrsause  •  thai  the  jiiagmcnF 

mentioned  in  the  account  of  the  heirs  De  Beaujeu  is  prescribed  by  more  than  3ft 


>' 


■  V  -  -^ 


Zan^ier  e<  a/.,  contesting. 
-That  th«  hypothectry  rights  of  tbe  leignior  for  •rreara  of  bl«  rent  (eeni  et  rentes)  are 
limited  to  6  years  and  tbe  current  year  under  C.  C.  2018,  subsequent  to  the  deposit  of  the 
cadastre  under  Cons.  St.  L.  Can.  Cap.  41,  and  to  29 years  for  anterior  arrears. 
Per  Curiam.— The  sheriff  made  a  return  of  $283.45  levied  of  the  defen. 
dan  t's  lands.     The  prothonotary  has  prepared  a  report  of  distribution  by  which 
the  heirs  De  Beaujeu  are  collocated  in  the  following  terms : 

To  the  heir*  De  Beaujeu :— Seeing  by  the  title  deed  of  donation  from  Dame 
Flora  Macdonald,  widow  of  John  Macdonald,  and  Helena  Maodonald  to  the 
defendant,  executed  befoyeG.  H.  Dumesnil,  Notary,  on  the  11th  January,  1862, 
and  registered  on  J;j^jl 7th  of  same  month,  and  mentioned  in  the  registrar's 
certificate,  that  the  said  ^iftor  donation  of  said  lot  No.  17  (the  proceeds  whereof 
are  now  being  distributed)  ^as  made  at  the  express  charge  by  the  donee,  1.  to 
pay,  as  well  for  the  past  asf  for  the  future,  all  seigniorial  cens  et  rentes,' md  3. 
to  pay  to  the  creditors  of  th^  donors  and  the  said  late  John  Macdonald  on  first 
demand  all  and  every  lawfuVolaims  they  may  have  against  the  donors  and  the 
said  late  John  Macdonald,  pai^  of  their  claim  fol:  arrears  of  seigniorial  rights 
and  interest  accrued,  and  costs  ^  suit  incurred  f^r  the  recovery  thereof  up  to 
the 8th  April,  1864,  dateofthedep^itoftheseigniorialcadastre,  deducting;there- 
from  the  difference,  to  wit,  $37.57, \between  costs"  and  interest  charged  in  the 

account  and  thedrvors  sums  paid  on  aocount,'to  wit $102.61 

Five  years  and  the  current  year's  interest  on  $35.74,  (or  J  of  item  of 

'     £17  17  5  charged  in  the  account)-  from  28  July  to  8  April 1 7.98 

6  years  and  the  current  year's  cms  et  rentes  from  8  April  to  8  April.       10.68 


^ 


SUPERIOR  ioURt,  1872. 


■^' 


ciemo^  ot  •!.  jMrs,  a^,  if  U  Were  not  prescribed,  has  oever  hvpotbccarilv  affcr...^  H  „  • 
H A«.     able  sold  i.  this  eause ;  that  By  the  Seigniorial  'Il^^^.^^^vt  C  3)TZ 
OonsoLStat.  Lower  Canada,  Cap.  41  •  es  30  3^4t  J.!  „      Z;^".:     7      *''*' 
^        J^t"^n  Ml^oCanada  G^  ^^^^^Z^^^^^^ 
hatf  been  deposited  injhe  office  of  the  Prothonotary  of  iultZZT   I 
caclf.  oensitairey  such  sciguiory  should  possess  his  la^^  „    r        %       ^'""■*' 
free  and  clear  ollll  seigniorial  rights  ^1^7^1:^^:112:      "  TT 
C  C.  2012,  it  wicnaetcd  that'he  creditor^' Lch   e„7e  „,d  notZ:  "^^  " 
thfih  6  years  oC  such  rente  constituee  without  the  lltl^T^    T  ""  ™"" 
arrears  as  provided-by  C.  C-  2125.      ^""""'*''°  r(!g>gtri.t.t,n  of  a  memorial  of 

The  creditors  collocated  ansTvered  that  their  claim  was  not  prcscribed-that 

^       the  prescription  had  been  often  interrupted  by  payments  and  P.  "'"'f  **-*;»* 

^enta,   particularly   by   a  gift,  11. h  Luary/S   ^^Ji^^it":^^ 

Macdonald  gave  the  defendant  the  property  in  question  7thr"J  .    *'"'"" 

claimants  .1  that  might  be  due  to  tL7;  L  ZZ  ^^l^Zl^""' 

That  subsidiarily  they  had  a  right  to  claim  29  years  of  JrZiT     ' 
rentes  before  the  dcp6sit  of  the  cadastre,  less  the  numCr  of  veTl  1^"' 
the  deposit  of  the  cadastre,  and  adding  5  years  since  the  de^  rS  1;?'  ' 
and  the  current  year,  which  would  make,  in  any  case  Sifc,"?'!" 
creditors-coUocated  would  have  a  right  to  claim,  supposTng Jire^ i^ h     I 
upon  the  judgment  and  the  donation  were  prescribed  •     iMfc^  ""  ^"^^ 

After  an  examination  of  the  case  the  Court  is  of  oDinioJ  fS  *i     •  ^ 
and  donation  do  not  help  the  creditors  collocated    't^T  Judl!!.  ^ 
registered,  a.d  the  donation  does  notspecify  the  amounloJarr  frTu„deTco"' 
deration  as  being  ^  debt  payable  by  the  donee.     But  Mr    I  nfl    ""'^''/''T 
editors  De  Beaujeu  contends  that  until  the  deposit  of  hf  La  tt!/-^'' 
of  the  prothonotary  he  had  a  right  to  29  years  o[[„ZZ,  ^  ^  t°' 
of  the  collocation,  at  least  20  years  of  these  aJ.a«  2  rp;e.^^^^^^^^^^      J  'Z 
he  had  in  addition  a  right  since  tlie  deposit  of  the  cadastre  to  71.   '      .  \ 
cur«„t  year.    Mr.  Doutre  for  the  plaintiffs  by  his  contention  w"^  .7  ""tt^ 
6  years  rule  of  the  statute  and  of  L  C.  C.  '2OI2X  "t  cf  .  ' 

against  this  pretension.     The  Court  is  of  opinion  to  grrtle -..KM-^'"'  " 
elusions  of  De  Beaujeu's  answer,  which  would  minta^l       ,    "^'"^  """' 

extent  of  145.97     The  collocation  will  be  ^tm^rdtr^^^^^  ^"'^ 

J.  Doutre,  Q.C.,  for  plaintiffs.    -  °''  - 

X.  2/o/2aMimc,  for  De  Beaujeu.  (^ 

•>  SUPERIOR  COURT,  1872. 

MONTREAL,  l7thDEOBMBBR,1872.  ^ 

,  Coram  Maokat,  J.  • 

No.  2176.  'i 

^^"^o"' et  ai.  V9.  JUcLaren  et  al 
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out  the  word  "  James  "  wherever  it  occurred  in  the  name  of  the  firm  referred 
to  therein,  and  Bub'stituting  therefor  the  lettter  "  J. " 

The  motion  was  rejected,  the  Court  asaii^ning  the  following  reasons  :— "  It  is 
ordered,  that  plaintiffs  do  tako  nothing  by  their  said  motion,  as  coming  too 
late,  at  the  <^d  of  the  oatise.'' 

'  Motion  to  amend  rejected. 

Perkins  <t'  JUon/c,  for  plaintiffs.  . 

Hon.  J.  J.  a  Abbott,  Q.C.,  for  defendajnts. 
,     (SB)  I ■ 

SUPERIOR^OURT,  1873, 

MONTREAL,  30th  APRIL,  1873. 

j>  .    "       ■  -  .■■■'.■ 

Comwi  TORIIANOE,  J.  _ 


«* 


■  Xo.  2026. 

McCaPthon  vs.  McCarthon. 

Held  :— That  where  the  Court  hH  ordered  all  the  parties  to  purge  thenuelvet  on  oath  regarding  a 
missing  document,  all  the  mombcrg  of  ■  legal  firm  appearing  a*  attorney)  ad  litem  must  so 
purge  themselves,  and  this,  notwithstanding  that  the  document  hat  been  found  ia  the 
interim.  ^   ' 

Per  Ocriam  : — In  this  case  a  deposition  disappeared  from  the  record,  and 

in  consequence  all  parties  in  the  case  were  ordered  to  purge  themselves  under 

oath.    All  have  don^so  except  one  of  the  plaintiff's  attorneys,  and  although  the 

paper  has  Since  re-appe|ired  %>the  record,  I  insist  on  the  partner  al«)  pifrging 

Order  given  to  purge. 
Kelly  d;  Dorion,  for  plaintiff.  i. 

L.  JV.  Benjamin,  for  defendant.  — 

(8.B.) 

-^ — , , . — i  • 

SUPERIOR  COURT,  1873. 

*  MONTREAL,  9th  JULY,  1873. 

Coram  Torrance,  J. 

No.  76. 

}  Lacroix  vs.  Jackson.  ' 

HiLS  :— That  the  prevalence  of  a  disease  among  horaessuch  as  that  of  October,  1873,  which  rendered^' 
large  numbers  for  the  time  unserviceable,  is  no  defence  to  a  claim  by  a  vessel  against  the  con- 
signee for  demurrage  for  delay  in  discharging  the  cargo. 

Per  Curiam': — Tbe  action  is  one  of  damages  against  the  consignee  of  a  cargo 
of  coal,  for  demurrage^  for  detention  of  plaintiff's  barge.  He  claims  $240  for 
12  days.  Defendant  pleads  that  any  delay  was  caused  by  plaintiff's  own  fault, 
and  by  the  horse  disease  making  it  imposbihle  to  get  horses  to  remove  the  coal. 
Plaintiff  has  not  proved  that  he  was  detained  12.  days,  and  he  appears  to  have 
been  guilty  of  neglect  in  not  taking  the  place  assigned  him  by  the  harbour  mas- 
;er.  The  existence  of  the  horse  disease  is  proved}  but  I  do  not  consider  it  a 
cat  fortuit  at  force  pyjjeure.  It  may  have  been  difficult  to  get  horses,  but  there 
is  no  doubt  they  could  be  got  if  he  would  pay  enough.  On  the  whole,  I  think. 
def«nd^nt  is  answerable  for  5  days'  delay,  and  julgment  will  go  for  $100  and 
costs.    '  y ''  '  ■         , 

jT.  <fc,  ^.  C.  2?eZor»mi«r,  for  plaintiff.  , 

./■    A.    Pmhin,     fnr  Hofoijjnnf- 
(J.J.M.) 
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•     • 


-^JlONTftBAL,  W  l^fOVEMimE,  1873.  '     T 
Gorani^BEAvbRf,  J. 


-i-'i 


Lt  Siminairej^e  Si. 


No.    lift. 


Sidpice-vs.  ^puis.  B.  Durocher. 


^  ^Les  demandc^  poursuivaient  1^  d^fcr/deu'r  po"ar  lo  pri,  ie  la  commutation  de, 

don     1    Sr?"  Z  ^T  '''''.  f''^'^^  "*»«^  J-«  1ft  «''t^  de  Montreal,  et  ■ 
dpnt  le  d^Meur  est  cm^  pArtielpifopri^tairc.^  La  commutation    avnit   m 
demand^e  ot  oblcnuo  e^  en  1850,  p«r  feu  Joseph  dctavo  Alfred  Turgeon,  qui  €tait 
>cettedpoque  usufrurtier  d^douimouies  lots  do  tpri*  ^    ^ 

'  .  Lo  diSfondeur  plaida  quefcu  Jo^ph  Ootave  Alfred  Tur^eon^.dtait  qu'u- 
sutruuier  dcs  d.ts  terrains,  ne  pouyait  pasdemifador  au  S«5a.inatpe  dWcom- 
ToZ   >    '''«'!«  ««'P"«»^i'^".«t  que  con.equemment  l>cte  de  conimutation  de-", 

.  I860  n  a  pas  et6  fail  suivant^a  loi.     Du  reste,  le  defendeur  ne  ae  plaignit  pas 
bi^e  la  somme  convenue  pour  prix  do  4a  commutation  fut    exorbitant 

J'T   .    oTT*'  ^'  ^'"'M^fl^  P^^t  fcsdemandeurj  cita  les  S.  R.  B.  C   0.  42 

J.  4;  S.  8,  S.,  «tle,C.  41,  S.  8.,       I      y       '^  ;  ■>      ,' 

Pi!B  CuBiAji\-Cette  aotbn,e8t  Art^e  hyp^kh^cairemcntc(JntreMe  defendeur 
pour  Tecouvrement  du^prtx  dfe  la  coramutatiojL  de  tenure.des  deux  immenbles 
dont  le  defepdeur  a  a,^4(««  neuf-quar,nti6mes  indivis,- $666.50,  avec  int6r<«>du 
Juor  de  1  assignation  ea  lea  d^pens.  .  .  >   » 

•  .   Le  ddfendeur  a  plaid6  par  defense  en  droit  et  par  exception  .(jpe  la  praendu^ 
reclamation  n'^pas  ^td  faite  suivant  la  loi^*qa' Alfred  Turgeonr4-.qtfi  la  com 
mutati,^n  a  6t4  accord^e.  n'et'ant  qu'un  unsufruitier  n'avait  pas  qa.lit4  pou^  " 
demauder  la  commutation  des  dits  immeuble.,  oon  phis  que  -fTs  hypothdquer       ^ 

Le  defendeur  ajoutait  de  phis  qu'il  avait  offert  et.offrait  de  pay^r  s'es  vrie- 
ruges  de  Whs  et  relates,  dix  ccntins  d'int6r6t  sur  nselle,  ei  $4.85  pour  frais'- 
somme  qu'iU  consignee.  J'obscr^e  que  le  demandeur  ne  fait  pas  voir-qu'Il  Lit 
droit  aux  frais  du  renouvellenkent  d'enregisti^meflt,  savofr,'  a  la  somme  de-. 
',v?' !  7.'  "'  P"*""  ''  defendeur  parait  bi^n  fqnde.  mais  la  qtteation  de  ia 
validity  de  la  commutation  est  plus  importante.         *        *  |fc 

Pojir  bien  juger  cette  question;  il  est,  besoin  de  se  reportei^en  arridrtet  d'itu-  ' 
dier  la  legislation  sur  la  commutation.     Bour  peu  V'on  ^Jonnaisse '^equt  i'est 
passe,  on  ne  saurait  ignorer  que  depuis  longtemps  le  gouvernemont  atait  fait  des 
cfforte  pour  fa,re  dispara|tre  la  tenure  ftodale  et  la  tenure  seigneuriale.  et  1« 
grand  obstacles  etaitl'i„demnit6  A  accorder  au,  seigneurs.     Pource  qui  regarde 

f'Lt'T"".  t^  ^f"v''"  ^'  ^'  ^"'P'''?'  •»"  R'^fi»*  •»«  *•  djande  qu'il 
tuisjit  d  an  aote  legislaUfreconnaissant  et  son^taWfaeen,eat,  et  Son  existence  et    " 
^sdroits,  pour  lui  imposor  des  condition  onereuses.lpour  direle  moibs.  -  Parmi     ' 
^  nftrifiitifttiH,  ftn  introduisit  I'obliguiiou  d'accofd^TOrla  Ttemande-^fauoui-" 
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(dit  I'f/rd. 


pnrooinr. 


"qui  ont  naiatonaDt  (dit  I'fird.  3  jit  4  Vie,  ohap.  ^0,  seo  4)  ou  qui  pourrontA  te  8«miaaiM 
"  I'avonli'  ,poBP^der  auonn  bii6ni-nimeubJe  4  tilro  do  oens  ou  en  roture,  lino  com-  ''•^'■JJ^P*^ 
"tatttation,  ddohorgo  ^t  estibiotion  do  lods  etjtfintcs,  cons  et,r«ntcii,  et  de  toutes 
«'  autres  obargea  ftJodales  i^t  seigneurialos  queluoncyies,'  auxquuls'  tel  oenaitairc 
"  peirsoiytc  oa  o<i>qjpration  ^ui  poutident  tela  imineublcs .'soUt  aujete."         ' 

4'a,BectioD;^neuvidino  aij^toriBO  le  oensitnire,  ou  nutro  personn'o  qui  ai^droit  &  la 
cotnmutatiort  do  poursui^iro  en  justice  pour  obtonir  du  Sdminaires  I'qote  de  com- 
mutation rcquis.  La  coijfimutation  n'^tait  ainHi  que  faoulative  pour  ll  consitairo  ^ 
par  cette  ordonnanoe;/mais'par  le  ttntut  22  Vict.,  chap.  48,,  sect.  12,  il  fut  * 
d^Jartf  que,"dan8  lea  parties  des  seigneuries  appartenapt  au  dit  S^minaire,  qui 
"  «e  treuvent  dans  les/limitea  de  la  ojtd  et  pqroisse  deMontr^al,  les  lod»  et  ventes 
"  et  autrM^drt)its  (Taaiiels  seront  benwSs  avoir  6i6  ttbolis  le  qdatre  niai  1849,  et 
"  en  Men/a'icenx,  ^n  droit  do '(SonimutatioiK  a  6t^e  ealouj^  et  eonstaie  en  ^la  - 
"  ma^r^  presyitc^V'  l'oi;donnanco  sera  payable  au  Seminairtt  ^  la  promiiro 
tation  de  pro^fi^taire^d'un  immeublo  quelconque— -et  ce  droit  de  commuta-  \ 

tion ,  sera  garai/ti  et  poy^  tous  les  mSnics  pri»i|Agc8  ot  feoouvrable  de  la  mSiue 
"manidre  qijo  Jo  .aont  aotuellcment  les"  l(id8'*et  vontos  ot  aatres  droits  oaSuels 
"  auXquels  ile^t  substitu^;  mais  dans- Jo  «aa  de  succession  ou,  de  legs,  ee  droit 
tj*  de  ooinmut|^tion  no*  seta  exigible  par  lo  S^minaife  qu'jA  I'expiration  d»  diz 
•^n^esapr^jjlo  d<5c6s  do  la  personne  do  laquelle  precede- i'immeublJ."  '    ■ 

/*  KQ  l86(]||^.t[4te  ^e  la   commutation' aooord^e  au  dii  Joseph  Odtave. Alfred  , 
Turg»6n,  (pette-pbmmnuttioii^tait  done  acquisc  de.plcin  droit:  il  he  restait  qu'4 
^fixer  I'indemnitd  payable  au  seigneur  ft  d'aprAs  les  termes  do  Tordonnance,,  touto 


7 


I'     *•' 


\  oommutatien  ^^it«irtuellement  ei.6x^ressement'd«SQr^tfo«t  d^clarde  op^r^e  par 

;iaipiv.:,;/'  -/    .<-{.     ,-  ^  .   ^         ;        ■;,     .  ,,  .      - 

'.»    La  seule  fo^ihalitd  &  remplir  ^tait  revaluation  de  rimineuble  et  la  fixation  de  - 

rindemnit4.>.\  <?ctte  Evaluation  a  &\A  fuite  jiveo  la  personne  en,  possession  qjoz 
'  tei'mes  de  L'6rdoiAianc«,  et  1^  d^fendeur  so  garde  bien  d'all^guer  qoe  dette  Evalu- 
ation est  excessive,  •uentacb'de  de'd^  ^u  do  fraudo.  La  commutatioa  me  parait 
'•'  consEquemment'parffitement  rEgulidre. '  '        /'      • 

^aik  en  8uppqsan,t'pqur  un  instant  que  le  nn-propriEtaire,  i^a^utf'dii  gtre 
appelE,  et  que  l'acte«tf  creation  no  serait  j)as  valable,  co  que  repousse  Talrgu- 
mentation  qpi  prEcdde,  le  dEfendeur  no'  pourrait  oertainemenfr  pas  prEtendre  que 
,  la  commutation  n'9  pas  eii  lieu  :  I'indemnit^  en  Etait  ^ertahiement  due  dds  le 
quatre  de  m'ai  1859  et  cette  indemnity  dtait  rEglEe  pfir^rordonnance  suivant  1* 
^  valour  de  rimiQeuble. .   L'abte  prodiiit  en  cette  caiise  oon^te  que  cette  valour 
^Elait^e  46,000.00,  c'est  14  an  fait  que  le  d^fefi'cleur  Etait  tentt  de'contester :  c*e>t 
oe^|u'il  n'a  pas  fait,  et  jo  ne  Tois  paa°lieu  do  le  rEvoquer  ea  doute.     ° 
Jagetaent  devra  done  fitre  rendu  contre  le,  dEfendeur  Di^rooher.  -§' 

Lejugement  esf  motivE  oomime  suit :  -.':••     •.    '     ' 

La  Cour,  apr^  avoir  entenda  les,  parties  par  leurs  avooats"  suf  leyjntes  de 
cetjtp  cause,  examine  la  procEdjare.  pi^s  produitea  et  yran»eaa  di^it^|||itiir,lf 


"    I 


i>^  V 


tout  muremeni 'iclElibErE :  ebnsidErant  que  la  prEsente  action  e^ -nAe  aotion   '       \ 


■1     •  ■    !  ■ 
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^    ,  —     —  .   .1,         .       I  . 

de8'*8li°!liS  ''yP®*''*'"'''"*' 4^""  I''  ^"*  do  twouvror  lo  mpiitnnt  du  prik  ^o  fa  corvmutallon  de 

tonue  des  inriuoubblot  ci  aprts  d^oritH>ot  situ^  dans  I'enolore  ■^o  la  "ieigneurle  do 

Montreal,  appartcnant  aux  demaifdeurs  et  ql(ie  lea  domandeuni  ont  uooorddo  la 

^    ,dite  commutation  H  Joseph   Gustavo   Alfred   'I'urgoonj  douiolr,  on  m  qualitd 

■^   d'usurruitior  dea  dits  immeubloa,  per  acto  rcou  ikJMontrtal,  devant  P.  Lacombo, 

otaire,  le  dit  dojuillot  1860.  '  V 

I  '"'^'ons'd^rontquo  le  dit  ddfondour,  dd^ntour  nctaol  do  neuf-quarantidmoa  doa 
fflte  immoublos,  a  o^posd  ft  cctto  action  que  le  dit  Joseph  Octavo  Alfred  Turgeon, 
en  aa  quality  d'uaufruitjfir  n'aurait  pas  quality  pour  obtenjr  la  dite  commutation 
ct  grqvor  lea  dita  immoubloa  du  prix  de  telle  commutation. 

Consi^iJrant  en  droh,  quo  I'abolition  do  la  tenure  aeigneurialo  a  6t6  ddorotdo 
comttie  n^ure  d*ih<<5r6t  g6n6ral,  ot  que  Tordonnance  dea  trois  ct  quatre  Victoria, 
ohapitre  trente  quj  reconnait  lea  droita  dea  domandeura  oomme  soigneura  de  1» 
•Seigneurie  do  Blontrdal,  leur  impose  I'obligation,  chaque  foia  qu'il  on  aeront 
miuis  par  aucun  dea  censitaires  ou  autre  personoe  qui  ont  maintcnaift  oU  qiii 
pfturrait  ft,  I'avenir  jiottidcr  a  I'avdnir  aucun  bicn  inuneubles  ft  titre  de  oena  ou 
en  rottkre,  d'acoorder  ft  tclles  pcraonnea  une  commutation  do  charge  et  Qxtinotion 
des  droita  de  lods  et  vcntea,  cens  et  rentes,  et  de  toutca  autre*  cKargoa  fdodalet  «t >' 
ficignourialoa  quelctoquos  dont  tela  immeublea  peuvont  dtre  grev<5,  moycnnant 
tin  certain  prix  et  ifldcmnitd  couvenu  et  arrfit^  en  la  manidre  prescirite  en\la  dit9 
ordonnance.    .  ^  >  ^     '  (  . 

Considdrapt  do  plus  que  par  le  Statut  Provincial  ^u  Can%  passd  en  la  vingl^ 
deuxiime  annde  du  ri^gne  de  Sa  Majesty,  chapitrc^quaranHittit,  il  est  atatu^ 
que  dana  lea  parties,  dea  seigneuriea  appaftonant  aux  dita  d<jpiandcurs,  qui  ae  - 
trouvent  dans  lea  Ijmitea  de  la  oitd  et  paroiaae  do  Montreal,  lea  loda  et  vcfitfii  et 
outrea  droita.  casuels  soront  census  avoir  et6  abolig  le  quatre  mai  1859,  et  en 
lieu  d'iocux  un  droit  do  oomniut^tion  ft  6tre  calould  et  conatat<5  pn\k  manidre 
prcscritc  par  le  chapitro  q.uarante-doux  des  Statuts  Refondus-pour  la  Baa  (panada,' 
sera  payable  ft  la  premiere  mutation  do  proprietaire  d'un.immeuble<iuel8oiique, 
que  cette  mutation  ait  lieu  par  vente,  charge,  heritage  ou  legs  ou  de  toute  autre 
maniire,  et  c«  droit  de  commutation  aera  garande  et  payd  sou?  lea  mSmea  privi-^ . 
Ifigoa  et  recouvrable  de  la  mfeme  manidre  que  lea  lods  et  ventea  et  autres  droiU  ^ 
auxquels  il  est  aubstituee.      ,; 

^mi^rantqu'ft  I'opwiue  on  le  dk  aote  entre  lea  demande^irs  ct  le  dit  Joseph 
Octave  Alfred  Turgeon,  a  <5te  pass6  I'abolition  3es  droits  seigbeuriaui  sur  les  dita 
immeublea  dtait acquise  et  qu'ilne  reatait  plua  quit  oalouler  et  cinatater  le  droit 
de  commutation  payable  aui;  1<>8  dita  immeublea  et  que  Ics  demandeura  «taient 
tenua  aur  la  demande  du  ditj^Joseph  Ooteve  Alfrqd  Tui^eon,  de  proodder  ft  la 
dit«  conteatation,  et  que  lea  propri^tairea  de  la  nue-propri^t6  ne  sanraient  con-  ' 
tester  CO  droit  de  commutation  ft  moins  d'etaUir  qu'iT  y  avait  eu  erreur,  dol  oa 
l6aion  dana  cette  contestation  et  qu'en  con^quence^  I'exception  ou  njoyen  invo- 
qu^  par  le  defendeur  est  ma^  fondle.  -»••• 

Conaid^rant,  en  consequence  que  lea  offrea  et  oonaignaUon  du  ddfendeur.'sont 
insuffiaante:  , 

Ddbont6  leausdjl^aidoyer  du  d(gfendeur  avec  d^pena  et  proc^dant  ft  I'adjnger 
^^*"""^"">^fa  <3oordecfainrte8"immettbl6a  meS^^ 


^ 


m 


I 
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Ja  declaration  des  demandeurs  oomtne  suit,  savolr:  "  Vn  emplaoement  (No. 
"377  du  Terrier)  d'environ  vingt^uatre  pieds  do  front  aur  "environ  oinquante- 
"quatre  pieds  de  profondeur,  bomd-en  front  au  Sud-Est  par  la  ruecSt.  Paul, 
"en  profondeur  par  le  lot  qu(,sttit  immddiatemont,  d*un  cbt4  au  Nord-Rst 
"par  Joseph  Tiffin  et  d'autro  c6t<S  par  lo  lot  d^signt';  en  troiaidme  liott  ^  Taote 
"  du  onte  soptembro  mil'huit  centsoixante  et  huit."  "T, 

"  2ine.  Ud  emplaoement  (No.  376  du  Terrier)  d'environ  cent  pieds  de  front 
"sur  environ  oinquAnte  pieds  de  profondeur,  bOffid  en  front  au  Sud-Ouost  par 
"  la  rue  St.  Claude,  en  pxofondeur  au  Nord-Est,  par  lo  dit  Jdseph  Tiffin,  d'urt 
"o6l4  au  Sud-Est  partie  par  I'emplaoement  fin  premier  lien  dtfsignd  et  partio  par 
remplacement  en  troisidme  lieu  d<Jsign<S  dans  Tacte  pr^oifd,  et  8p<Joialement  la 
par^  du  dit  dAfendeur  dahs  iooux,  savoir;  les  neuf-quarnntidine»  indivis  affcotes 
et  hypoth^u^s  au  p^iament  de  la  sommo  ae'$380  montant  de  la  commutation 
oi-dessus  mentionnde  et  de  cello  do  $258.80,  montant  (des  intdrfits  calculus 

,  j^nqu'ai  huit  septembro  1873  ainsi  que  do  la  sommo  de  neuf  piastres,  pour 
oens  et  rentes  dns  sur  les  dits  immeubloa  jusqu'au  onzo  novembre^  1859, 
forjnant  un  total  de  $647.80,  aveo  int^rdt  ?ur  ioelui  du  onzo  septembro  1873 
jour  do  rassignrttioft  en  cette  oauso  et  les  dt<pcn8,  condamno  on  consdquonoo  lo 

•  d^fendeurid^Iuisser  en  justifjolesditsneuf-quaraptioracs  des  susdits  immoubles, 
pour  Icur  etre  vendus  en  justice  suivant  les  formiilitds  do  la  loi  et  suf  1e  prix, 
les  demandeurs  fitro  payosdo  leur  cr^anoa  susdito  si  mieux  n'aime  ledit  d6fen- 
dcur  -pajfcr  aux  dtts  demandeurs  le  montant  de  leur  susdito  crdanco,  en  prin- 
cipal, intdret  et  dopons,  co  quo  le  defendcur  sera  tenu  d'optor  sous  quinzo  jours  de 
la  signification  du  present  jugcment  et  tk  ddfaut  pqur  lo  dit  ddfendeur,  do  fairo 
cetto  option  dans  lo'  wisdit  d^ai,  sora  lo  defendeur  tenu  personnellemcnt  au 
paiement  do  la  dito  sommo  do  $647.80  avcc  int^rfit  tel  quo  susdit  et  les  d«Spen3, 
(lont  distraction  est  par  los  presoptes  accordee  A  Messrs.  OeBcIIcfcuille  & 
Tiirgeqn,  procureurs  des  dits  demandeurs,  la  Cour  renvoyant  lo  surplus  de.la 
dem|indo  quant  aux  frafs  d'enregistrement.  j^^ 

De  Belle/euille  fit  Turgeon,  Moeats  du  demandeur.  ^^ 

Jetti  £  BeiquCfi^  avoo;tts  .du  defendeur. 
'    .    (E.  Ler.  DeB.)        .    ' «■  ■  • 

-.    '      ^,,,  ..  -GOURDE   REVISION,  1873. 

'.        .       ,  .'       '     QUBBBO,  31  OCTOBRE  1873.  ^' 

'■'^  .         :"'"'■  '    .,  .     .       No.  157.  I 

,  ...       ■''•>,  ■•-    ■:  ■        »  ■< 

Coram  Mkreditii,  C.  J.,  Stuart,  J.,  et  Casaclt,  J 

NarcUae  Traham'VB.  Charlet  &agnon,  et  Ludger  Gagnon,  def endears,  et 
J^        Tiudger  GagnoT%  oppotant  i  jugement.  -     ' 

Juge :— Que  les  Frbtolni 


i 


TTkhun 

Tf. 

atgnoa. 


■inn  ooiUolnta  ont  le  droit  de  reeeToir  an  affidavit  ponr  lUre  praota    ; 
/  dkni  tin  autre  distriot,  d^  mdme  que  li  oet  affidavit  avait  «t«  re«a  devant  un  de*  Jn^e*  de  la 
Coiw  Sopirlenre. 


Ludger  Gagtion  avait  forme  une  opposition  au ,  Jugement,  rendu  Exparte 
irtr»4ui-eB  oett»-«m8»  le  44  d4oembfe,-l872,  pw  lft-6ottf  Sup^rteaw,  aor- 


Trois-Rividres.    II  demeurait  dans  la  paroisae  de  St^.  Ctotilde  de  Hertou,  dans 


y 
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Ic  (listrlrit  d' ArthabaHl|a.  Couimo  !l  ^tait  pliia  pr^  dos  protonotalrea  du  distriot 
d'Arthabaak*  que  d«  celui  dos  TroHi-UiviAroa.  il  ae  pr^sonta  devant  oux  pour 
U8s.rmenter  son  nflBdavit  au  louUen de bod  opposiMon, W ila  re^urentson  i«riuent. 
Lc  jurat  cat  oomniOHuit:  "  A8»ormcnl<)  dovunt  moi,  au  village  d'Artbabaaka- 
villeoe  24  mars  1873.     Barwis  ot  Thtiroui,  P.  ,C.  S." 

Le  demaudeur  fit  motion,  f(^d6e  aut  I'art.  486  du  Code  da-  Prowidure 
"  p6ur/ttire  rojeter  I'oppotiition.  .  '      ' 

Ld  18 juin  IS7^,  IHonorable  M.  ie  jugp  Lo^anger,  qui  pr^iidait  alo'ra  la 
(Jour  Sup^rieure  aui  Troia-Uivioroa,  rendit  le  jugotnent  suivant : 
V  "  Conaidirant  quo  Mewieurs  ^arwia  et  Th^roux,  en  leur  quality  de  proto- 
notairea  conjoints  de  la  Cour  Sup^rieure  n'ont  paa  de  jurisdiction,  pour  faire 
prCtorsorment  dans  les  causes  pendantos  dovant  la  dite  Oour  au,res8ort  de  la 
dite  Cour  dansle  distriot  des  Trois-RiviArea,  attendu  qii'iU  ne  sont  protonotalrea 
conjoint^  que  dans  et  pour  le  distriot  d' Arthabaska,  et  que  la  deposition  au  bas  de  la 
dito  oppbaition  oomporte  avoir  et<$.a8seraiente  devant  Moaaiours  Barwis  et  Thdrouz 
protono'taires  de  la  dite  Cour,  daub  le  district  d'Arthabaska,  et  queoons^quom- 
ment  le  dite  opposition  n'ost  pas  i-evfitue  des  formalit(5s  voulues  par  la  loi  ea 
•utant  qu'elle  n'eat  pas  aooompagnee  de  la  ddpositton  requise  par  I'artioie  48« 
du  Codede  Procj^durfe  Civile,  ddboute  le  dit  Ludger  Gagnon  de  son  opposition  i 
jugement  enregistre  centre  hi  par  le  protonotaire  de  cette  Cour  le  14  docembre 
1872,  Icquol  sei^a  cxeoutd  dans  sa  forme  et  toneur,  et  le  oondamne  auz  d^pens  do  la 
dite  opposition."  '  "M'' 

La  Pour  Superieure  en  Revision  infi»ma  ce  jugoment  pour  les  raisons  sui- 
vantcs;  < 

"  Considering  that  the  power  of  Messrs.  Barwis  and  Thdroux  as  Prothonotary ' 
of  the  Distriot  of  Arthabaska  to  receive  affidavits  ia  not  derived  from  their  commis- 
sion, but  is  exercised  by  them  under  the  article  30  of  the  Code  pf  Procedure,  which 
acts  forth  that  "  Every  judge,  prothonotary  and  clerk,  an^.  every  commiasioner 
'  authorixed  for  that  purpose,  as  hereinafter  mentiQned,  has  a  right  to  administer 
"  and  receive  thfe  oath,  whenever  it  is  required'by  laW,  by  Rules  of  Praotice,'or 
"by  order  of*  Court  of  Judge,  or  the  affirmation  in  the' oases  which  admit- 
"  of  it,  unless  such  right  be  restricted  by  some  provision  of  Jailr."  V 

And  coMidering  that  the  power  so  given  to  the  several  Prbt'hbnotaries  of  this 
Court  ia  not  restricted  by  any  provision  of  law  to  the  receiving  of  affidavits  in 
pases  pending  in  the  different  branclies  of  the  said  Court  for  which  the  said 
Prothonotariea  are  respectively  appointed,  and  on  thfl^oontmry  that  every  Protho- 
notary of  the  said  Court  has  under  the  said  article  the  s&me  powers  as  a  judge 
or  a  commissioner,  in  so  fir  as  regards  the  receiving  of  affidavits  to  be  used  in  the 
Superior  Court  or  the  Circuit  Court ;  and  eonsidering  that  as  the  judgment  of 
which  the  said  Ludgeir  Gagnon  (defendant  and  opposant)  complains  was  rendered 
by  the  Prothonotary  in  yiioatioB,  th<f  defendant  und«jr  article  484  of  the  Code 
of  Procedure  has,  if  the  allegations  contained  in  his  opposition  be  true,  properly  ' 
Bbiight  to  be  relieved  from  the'^said  judgment  l^y  means  of  an  opposition  :.  doth ' 
forthe  reasonsaforesaid  set  asidee  he  judgmpnt  rendered  in  this  oauae  on  the, 
18th  Jqne,  1773,  with  <vwt«  PgtJBrt  the  plaintiff  m  well  in  tht  Supwior 'cpupt    -- 
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aaft 


Mt  Thrreo  Biven  aa  hero  in  review  and  in  fafor  of  the  "dcfcndunt  and  oppoilht,  n*  pitf 

Ludger  Gagnon,  and  doth  order  that  the  laid  parties  do  tiikc  H^i^&h  ftirther  p^    *    alJd"^ 

oeedings  upon  said  opposition  aa  to  law  anl  juBtioe'may  ap|(trtttin.  ''"'*'* 

'  /*.  A  BomlreauU,  plaintiff'*  attorney.  .'  * 

E.  L.  Pamudy  opposant' a'  .attorney. 

(■.L.P,)  jfc, 


CQUBT  OF  QUEEN'8  BENCH,  187a. 

I*'         ■ 

MUNTQBAL,  23rd   JDNE,  1873. 


\ 


Conm  DWAt,  O.J.,  Drummond,  J.,  BADat<ET,  J.,  Monk,  J.,   and  Ta«. 

,  ;  "  COKKKAU,   J, 


•      No.n. 

THE.Cli'ir  BANK  OP  MONIRBAL, 

-■■■■■: ^«?ilr'.  •■ 

AND 
4i^.  THOMAS    WHITE    e<  a/.. 


(.Plain'tlffa  in  Court  bdow,) 


\ 


AppabbiMTi  I 

'   '  •  .  .  t         {iie/endanlHjn  Court  below,) , 

•^  .  *  RaaPoironiTa. 

Batp!— 1.  I'bat  a  memorandum  tou$  tHng  priv6by  which*  Prtntlug  Corporation  authorUsd  W 

"  (Its  rresidant)  to  colleotkdubtduu  to  tho  Corporation,  the  memorandum  atatlng  that  lucli 

account  had  been  tranRibn^  to  him  for  falue  received,  could  not  be  oonaidered  a  trantfer  to 

I  a  banking.  Corporation  of  which  W.  was  alio  IVesident,  thouKh  tho  oonn4  of  doaling 

"^      '     indicatedtbatiU9h  was  the  intoution  of  the  parties. 

^  That  eron  if  such  memory  ndun  could  be  ooniiidered  a  transfer  to  the  Banking  Corporation 

•  the  iafter.not  baring  used  diiiigence  to  collect  tbedobt,  and  thcrebaTliig  beenno  sigplBca- 
tlon  upon  the' debtor,  had  no  claim  ai^iust  a  subsequent  tranafeme  buying  In  ignorance  of 
such  alleged  previous  transfer,  by  notarial  deed  duly  signifled,  and  acted  upon  by  the  debtor 

•  by  payment  of  the  debt  to  such  subsequent  transferee. 
^hii         •'■     ■  ' 

f   ./fhia  was  an  app^^l  from  the  judgment  of  the  Superior  Court,  ItfACKAr,  J^ 

i  reported  at  page  1.41  of  this  volume.'  .  dx      ' 

I      Monk,  J.,  dissented  from  the  ^majority  of  the  Court  on  questi^  of  fact.  Hia 
l^j^or  considered  tl^t  the  transfer  to  the  City  BinK  from- the^^rioting  and 
Publishing  Company/ though  of  "the  mpst  informal  nature  it  waa  possible  to 
'.  imagine,  wsm,  neverthefess,  good  and  valid ;  and  the  respondenta,  by  their  subse- 
;  quent  purchase  of  thi^  debts  en  &/oc,  ^acquired  no  right  whatever  to  th^  partioular> 
'  sum  so  transferred  to  4he  City  Bank.  ^  In  reoiHving  this  sum  from  the  Grand  • 
Tj-unk,  Company,  thoigh  in  good  fai^th,  theywete  receiving  niOQey  belonging  to 
(the  City  Bank,  and  we^  bound  to  aiscountfor  it. 

BAi)aLET,J.    !the  matters  of  foot  upon  which  the  action  is  founded  are 
«imple  and  few.    Itseems  that  Mk  William  Workmah^  waa  president  of  the' 
Printing  Corporation,  and  from  the  course  o*f  business  between  4hat  Corporation 
and  the  Grand^nnkjlailtytty  Company,  the  printing  account  for  work  done  by 
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M 


_  ahdsenirn  to  tEeliruKi 
Trunk,  and  for  each  account  an  order  was  officially  miade  by-the  Corporation  in 
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^^il±^'-^;'y''^'*'  P"«"'«'"-  W-^  W|iam  Workman.  „  ./oh,  to  receive  the  amount 
T..        .  of  tho  aooounf.     8<,ver«l  of  th.M  order.,  with  the  «(rre.pon.ling  official  reeeipU 
ofthe  preeident  upon  them,  .re  filed  of  record,  which,  w  f.r,  only  .how  timt 
uionthjjrwttleiiwnu  and  p«ya«n).' wore  m.d«  by  the  Onrnjl  Tr^ak  with  tho 

«  Corporation  acting  by  iu  authoriicd  prc.id^t.     Thi.,  w.>  plainly  a  matter  be- 

wcon  thorfebtorand  M.o  creditor  alone,  «„/ln  it«.lf  .how.  no  connection  betweoa 
'     ho  „ppcH,nt  and  the  Grand  Trunk,  who^aid  to  the  per«,n  authori.ed  to  receive 
the  amount,  and  who  had   therefore,  n/concern  or  intgra-t  in  tho  B,«iner  in 
.        which  tho  receiver  npphod  jt.  Moreov«(,  .he«,  order,  were  not  tranafor.  beyond 
the  Corporation  ,t.eif;  they  were  rn^ro  authoritie.  to  tlwir  chief  recoRnized 
officer,  a.. uch  president,  to  receive  t/o  debt  without  any  authority  to  transfer  it 
^  beyond  h.m.elf  by  order  to  th«t  effect.  Up  to  th>  rtagc  of  the  proco«ling..there 
-  in  nothing  to  connect  the  rcpondcnbi  with  tho  matter.     But  it  Mcm.  that  tho 
printing  Corporation  had  an  account  at  the  City  H«„k,  of  whifth  in.titution  Mr. 
Workman   was  al«>  president,  a.  well  a.ofth?  Printing  Corporation.'nnd  hi. 
practice  wa.  to  have  thco  orders  deposited  to  the  credit  of  the  Priutiug  Corpora- 
tion and  to  have  the  amount  collected  from  the  Grand  Trunk  Company.  Evea  in 
thi.  Hank  account  there  i.  npthing  to  connect  either  the  Gnnd  Trunk  or  tho 
respondents  wilh  it,  so  that  the  banking  connectten   between  tho  appellant  and 
any  of  the  jiitrties.  mentioned  must  bo  limited  especially  to  the  Printing  Corpora- 
tion  alone     The  Grand  Trunk,  in  the  course  of  their  businew  with  the  rcLn- 
dentM,  paid   their    debt ,  to   the  respondents,   nuthoriiod  to'  receive  it   whou 
presontedX  and 'that  was  tho  extent  of  their  privity,  whilst,  as  between  tho 
respondcntflNind  tho  appellants,  there  was  no  privity  whatever.     Tho  anpellrfnts 
wcro^unknown  to  the  respondent,  who  collected  tho  debt  transferred  to  them,  and 
w^ich  ,vas  not  excepted  out  of  the  general  ma»  of  debts  transferred  under  the 
dcW  of  purohaw,  and  who,  under  tho  deed  of  sale  by  tho  Corporatibn.  of  which 
Wr.\  Workman  was  president,  were  thoreforo  entitled  to  receive  it,  noktops  havin-' 
Weaken  by  Mr.  Workman  or  tbo  appellants  to  have  it  secured  fdr  or*paid  by 
_%G5and  Trunk  either  to  tho  President  of  the  Corporation  or  to  1^  appellant*, 
who  could  have   no    direct  claim    on   respondents    under    the  !  order    and 
no  authority  to  receive  it.  All  the  other  receipts  and  order,  .hewfak  the  Presi- 
dent of  the  Company  alone  to  bo  authorized  and  actually  receiving  as  by  his 
official  receipts,  his  deposit  in  the  Bank  of  the  amount  received,  £d  not  make* 
the  Bank  a  privy  to  the  debt  as  between  the  Grand  Trunk  and  tho^orporatidn; 
and  could  not  aflTect  the  respondents.  Of  the  two  alleged  ohumontsj  the^ppellants 
hada  merely  Inchoate  right  which  could  only  beVfooted  by  payment  irhflst 
herespcmdents  Under  an  absolute  right/er  the  Unpaid  and  I^Uim^i  dit 
trnsferred  to  them,  used  due  diligonce^and  therefore  have  a  right  ^  be  pro- 
ected.  The  appellants  have  shown  no  legal  obligation  by  the  respondcnta  to  reL 
the  amount  claimed  of  them,  and  the  iudffem«nt  .i,«..m  k-  -._«._.:.         "^ 


♦i.«.         i  r-      ,    »  .       ~  ^  •*'»'"  """B""""  «y  me  respondent 

the  amount  claimed  of  them,  and  the  judgement  should  be  ponfirmed. 


Trenholme  &  JUcL'aren,  for  the  appellants. 
Abbott,  Taitik  Wotherapoon,  for  the  respondent*:'^ 


Judgment  confirmed. 
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TOTHKPRINOIPAL  MATTRI18  IN  TUB  SKVBNTKENTU  VOLUJUI 

or  Tin 
LOWER  CAKADA  JURIST. 

S l ^ L_  "" 


"^ 


ooMPiian  BT 
^     STRAOHAN  BBTIIONB,  Q.O. 


Actum,  ■.:lx  hypoth»c«rjr,  will  not  lie  a^tnst  •  party  who  h«r«allr  lold  th*  nron.rt/"' 

to  whom  he  hM  .old  were  ,r,r  rcgi.,..^.    (L.lond.  ...  Ljnoh.  8.  oj.^    at 
l-A  defendant  c.a«.t  by  Mcption  a  la  Jorme  put  in  i„u,  th;  iruth  of 
the  alegation  .n  thedecUrailon,  that  the  ftmalr  pl»|„,i(r  i„  d„,;      .^ 

Arr.DAv.T :-Tbe Joint  prothooofrle.  bar,; right  to  ^i^iie'an'.ffldiVlt";;" "inafc;    '* 
«'''«;f'---";«';<l'«''i«Unthe..mewayth.tajadKe„fU.eaO^Sj^^ 

AnNnmNT  :_It  i.  not  competent  to  a  pWntiffVomo^e'io^men'd  ,h^^  ^* 

ration  at  the  final  hearing  on  tho  mcriU  of  on  exception  i  la  form  (CU 

mow  k  al,»».  McLaren  k  al.,  8.  0.) ^ 

AvfakU:—yitleHA»»A»Coavva.  "" '"  "• ■•  92» 

"    :->'irf«Qi;«BaoLicaN8«A0T.  "  JV  ' 

A»aiT«ATOB  :~An  cannot  recover  hi.  fee.,  when  he  ha.  failed  to  Me  hi.  award  and 

Awiooi-ATioii  or  Fact.:— tVtfcUsaoit  iifDLMBta "' '** 

ABBOWBrx  :-In  an  action  of  in  which  the  bill  of  particular,  fyled  was  "  to  amount  of 
_.  account  rendertd  $120,"  to  which  the  general  i.sue  ha.  been  pleaded  it  h 

competent  to  the  plaintiff  to  proye  that  the  account  wa.  really  for  the  pri^ 
ff  a  .ale  of  a  horse.    (Cox,  appellant,  and  Patton,  respondent,  Q.  B  )  «» 

Atioh«.v  :-After  the  appointment  of  an, «,  stipendlaiy  m.gUtrate,  no  proceedi';;- 
can  be  bad  .n  the  cauw  in  which  he  acted  a.  such  attorney  unUl  thj 
party  for  whom  he  was  acting  has  been  called  up«n  to  appoint  another 
attorney,  and  haa  made  default  to  do  »o.    (Maillet  »*.  S6r6.  0. 0  >  i^ 

IU.u,r:-Thenaturnofa,t«ipwritofBummon.,m.ybe.ttackedbyBummaiyUVto;  ^ 
wlttout  the  neeesBity  of  an  exception  a  la/orme.  (Broaaeau  m.  AItbI  and 
Darid,  mw  «n  cauM,  C.  0.) •  ■"»»«« 

Ba«  or  JloarB.Ai.:-The  usufructuary  of  ihaiwor.'took'into.TenUUed  toVhe  ^'^  " 
■W             ahare  or  proportion  of  profits  applicable  to  such  share's,  realised  by  the 
Bank  on  the  sale  of  all  such  shares  of  the  increaked  capital  stock  as  were 
nnsubecribed  for  by  those  enUtled  to  do  so.     (^  *  „,>  „.  8^*118  4        % 
aL.  S.  0.1 'r 

BoiMM  :-In  an  action  en,  where  a  division  fence  is  proyed  to  hare  ^listed  for  upwards 
of  30  years  between  the  contiguoat  properties,  and  one  of  the  partiee  has 

/ 

lie 


/ 


^"  c 


-^    -it* 


f< 


ii 


|: 


■'»•■■■ 


-^1,.,  .*,  t  INMX   TO   PrnKcrPAL  M-^TWIW. 

'  "    ■!*,"■    '  i. rr.". 

•nJoy«*  hli  pfiM«Mlo6  "  lV«Bfli»nM«nl,  pi^liq.i.imKnt  rt  inn*  *t,.ilutl«i'»^ 
ft»r  ih»(  i»rl.M!,  inrh  |Hirlj^  t«  i«>itlilr.|  ta  <l»niiin<l  th«l  ilw  liiMiRdi^  to 
tfritirn  McoHInf  lo  Ihl*  lin»     (P..ro.«*i .,.  (.'tarroQ,  ■,  Q.) wi 

,       BuiLOUO  MATUim  ;  -Th«,  <l«llrLml  o*  « ttratt  op|iMlt«  Ui»  building  fur  whtch  Umv 
art  lnt»ndfd,  aAd  »hlrh  Imtf  lN-«<n  paid  f..r  bjr  th«  owa«r  of  tl,*  hnlldlnir 
breom*  hit  alMoliiio  vtarrty,  wlHioui  bring  ariiialt;  lMP..rp<.rai..d  In  iKa 
bulldl^if.    (Mt  Oaiitratt  *  al. .»»,  Johninn,  and  Iba  Roral  Iniiltiiiioa  * ' 
al.T.  «.,  0.  oflt) ,, ' ™      ,_ 

Vapim  au  IU«r«iioK»i.iii  ;-Tl»ai  ihn  m«re  feci  of  lb*  namp  of  (ha  Infbmant  not  btinf 

- '  glTtn  will  not  iiiTalidat*  the  affldarit,  If  li  ar)|>««r  from  oih-r  facU  ralatad 

Id  tha  affldarit  that  tb«  d»r<-ndant  U  Immttdintcly  about  to  ienve  tb» 

;  *;  llmlia  of  11.-  old  !•  ruvlnfP  «,f  Canada  wiiliuut  an/  ini«ntlon  of  raiurnlng. 

>  L         (MiHInan  nf.  Ma»on,  0  of  R.) ^ 

^        i  Jt  :-Th«t  In  an  affldavlt  niada  ilooa  oonAdarallon,  Iba  allMtloii  ttii^ 

'-'■^-' ^dpftndant  la  about  to  IcaTf  tha  <^Proviae«or  Canada"  wllTbr  hat 

neao  that  part  of  ttia  DobiIoIod  (bnMrljr  calltd  the  Provinca  Of  Uam 
,^    .         (Do)....j 

m  -*»»•''• '^^•'^"^'«  "*"»«»  «o.<haplalnil<rwai  not  limltad  to  tbaw 

^.  by  »*rtndiration.    (Do) 

>  •  =— A  *'efr"'^''n"'*«''lnot  prfiviHapfiltlon  »nd#r  Art.  «l9  0odeofG*  F 

in  ordar  to  bav«t  a  writ  of  e  piiu  rrturnfA  lmm«diat>t|y,  but  a  i^M  ma*^ 
Ordariuch  return  upon  ilmpla  motion  to  thateffrct.     (Tha  SoiS!  Iiiw 

f  Co.  w.  Olifn  rl  al,  «.  0.) ,...,..    ^  !^  ,„ 

CAMin»:-Th.  Uraiid  Trunk  R  W.  Co.,  raoairing  gooda  at  Pott'land  from  «  ■U-ai' 
•bip,  wl.ow  bill  of  lading  underlakfi  to  carry  lh«  g«od«  fVora  Llrf>rp«)l 
-;  ^  to  I'orilrtnd  and  tln-re  deliver  them  to  the  R.  W.  Oo.,  cannot  Inv.ike  tha 
Uppclal  condllioni  of  mioh  bllllftf  la<ll..g,  and  la,  thtrefffra,  reapon«lble  for 
daniagii  to  ihu  K'HHlt  cnuaod  by  the'«*gllg«nce  of  tb«  (Jompany,  and  tuoh 
negtlgeuca  will  be  preiumwl  from  the  fact  that  the  gooda  were  received  ' 
by  tha  OoKpaay  in  appannt  ,jood  order  and  were  Hfterwardi  dL-lirered 
by  the  (Jompany  in  bad  order,  particiilarly  If  it  be  proyt-d  that  the  gooda 
could  not  have  Uen  broken,  in  the  way  shown  in  tbia  caae,  by  any  ordinary 
handling  In  the  way  of  tranaporUtion.  (>lt water  etal.iJa.  The  U  T  IL 
•      W.Uo.q.oflt.) , ..,,, _ •***      J 

—Payment  of  freight  cannot  be  ezU^ed  before  dellwiy  of  jjli^a  umd 

-  'be  wharf.  (B.ard  el  Hi.  ««.  Brown,  and  K.  Contra, U.  of  R.) js 

"  :-The  O.  T.  U.  Co.  are  not  rM|>ODiibie  for  the  loaa  of  gooda  receiTedhf 

^  them  for  delifery  In  Jersey  City,  N.  Y.,  if  they  prore  that  they  duly  foi^ 

warded  the  gooda  from  the  terminua  of  their  own  railwi^;  the  bill  at 

'  /  .  lading  of  the  Company  containing  the  cUua)',  thnl  "the  Company  will  not 

be  reaponalble  for  anj  gooda  ml|.Mnt,unleaa  they  are  con.ignedioa.tatioo    — 
on  their  railway."    (Chartier  et  al.  vt.  The  0.  T.  R  W.  Co   8  C  )  j« 

Ciaa  IT  RiNTifl  :-The  hypothecary  righta  of  the  aeignlor  for  arreara  of.  at*  llmi'tod'to 

B  yeara  and  the  current  under  Art.  20UO»  the  CItU  Code  of  L.O.  «ibi».     J 
quent  to  the  deposit  of  the  eadailn  under  Cons.  But.of  L  0  'cb  41        i 
^  and  to  39  years  for  anterior  arreara.    (Lanther  et  al.  v*.  UcOonald  and 

DeBeaojeu  et .1.,  collocated,  8.  0.) ^^............„,..„. „, 

CaBTIOKAM  :— (^d*  JOBTIOI  or  TBI  PlAOI. 

.       "  A  conrictlon  before  a  J.  P.,  for  baring  disturbed  the  public  peace  by 

gravely  insulting  a  party,  and  by  committing  an  assault  on  him,  and  by 

^  ,_         crying  out  and  threatening  to  beat  him,  Is  bad  and  willbequMh«d 

(Bxp.  Rouleau,  for  «rr(M>ran',  a  C.) .h. 

OnoK  :-When  a  bank  discounU  for  A.  a  dr«ftby  him  on  B./and  awispts  a  cW  f«  tto 

proceeds  and  deliTer*  it  to  A.,  for  transmission  to  B.,  to  enable  B.  there- 

^  with  to  wtlw  a  draft  fgr  a  limtlar  amonpj  jnwa  ^y  A  <  and  apppptad  by 
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^  /■        j       -j«     <■,,,'■  ,■  ■  ^  ^^ 

-'t-    tnnx  to  MiiioirAi  MAmnf  ''    /■■'-^^  ^ ''' ^'^        ^ 

,.     m .woi,  .b.  ,H,  i„™^ „  ,1,  ^„„,  JLt,"fJ ? ,  1  ''^'  ^      v/ 

4      „       iMrondtnt,  0. 0  ),^. ..........!.  "       ^^^    ••"  «•?«»•«•. 

0 .    P..M.  and  ,„  .«eb;r«7opK'i^rj;jTtt„,:,'ir''»''^ 

^     '         (Luiber  M.  Pwwnt,  (J.  0 )  ""  **"  Pl'l-Uft'*  attornv.  * 

rant  flrn.  (without  dl.^«^;g\TK^'*°  7^^^^  '  . 

-.►^         compoaitlon,  .nd  aflarwrrS   LilT^h  ^        ""•  "*""'^  '"'  •"«»>    -'  • 

MMfully  ,«,ln  the  action  by  an  «I«li2^            •''^ 
CoKDimn  Fa,CB,„^T^-^^i,  8aib,     !    ^7"W*"''"""'""i"- I8» 

Oo»Po«aTioK.:-.A,  i.  r««,pon.iblo  in  damage,  for  ttbel     (^«""':^"':: " *"  ,-        - 

of  konlreal,  8  0.) "**""'  "^'-    .<P«»»'»  •*.  Tha  Mayor,  *«.,  -■' 

^  of  tha  Partah  <,f  8t  Jo«,ph,  re.p«ni;.„rQ  ^      ^        ^  CorporaUon 
it— „   -^A  miiBioipal,  ii  responBiblo  in  damaiie»'forihl'"iVi7''V"*' '"^ 

.rgj;aV:;!iir  tr.:s;,tir^r^^^^^^^  ^     ♦ 

«n  .uch  highway,  no  "wlthalXtrr;;^^::^'^"^^^^ 
.    .   wa.  wide  enough  for  two  team.  !„!«*       ^         ^  "''^"'  "'•  ''•"'k 

^  -<='«•"' wa.m'o/irj..^J^;'J;.e^;ti\X^^  '' 

.        .  .ound  of  a  r^iway  wbUtl.,  i^^iU^Zu^^S^t?,'/'  ? 

a  female  only  ij  jean  of  «te.  (Hiifgins  .<  w>  m  tJI  n^  ««ne  driren  by 
Village  of  Richmond,  o:  of  R  )        '^  **  Corporation  of  the 

«T^^  :-~A,  cannot  acquire  land  without  th^*S«i^'of  th^H.^^  IT  '""T  ^    " 
rity  0f,heugi.lat««,  and  therefore  a  fo^ignSon^^  .  4 

-•  .uch  permlsrion  or  a..thority,v  haa  no  right  6?acUon  br  wiS  "'^  '  '  ^ 

•talaat  the  rendor  of  land,  in  the  P.of  Q  aold^o  .n«h  n^  of  d|Mna«. 

■    rwinn  nf^it»toufn««^  hmdr.  Tlg-ESiuS-oSTT ''%*» 

•Ppell.nt.andDe.b.r.toetal,  rkapondenta,  P  c  >  *  °"' 


■  >«'' 
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INDIX  TO  PRINOIPAI,  MATTIBS. 


A. 


Damaoeb:- 
11 


:l 


CoBPOBATionr-An  action  for  libel  may  b«  brought  by  one  Corporation  againgt  another 

Corporation.    (L'Inatltut  Canadien  vt.  Le  Nouveau  Monde,  a  C  )  296 

Com  ■.—Vide  Pbactioi. 

:-Ia  a  demand  by  way  of  petition  to  set  aside  arounicipal  By-Law  the  costs 

will  be  taxed  as  in  a  case  of  the  first  class  of  the  0.  0.  (Ex  parte  Bonrbon- 

nais,  petr.  and  The  Corporation  of  Soulanges,  respdrident,  0.  C.) 6» 

./^  "  :— The  affidavit  to  obtain  judgment  in  a  default  case  in  vacaUon  is  equira- 
jent  to  an  EnquHie,  and  entitles  the  plaintiff's  attorney  to  costs  according- 
ly.   (D'Amourial.w.  Bourdon,  C.  0.) ;..; ,v...... .    85 

y  :— Security  for,  is  properly  demanded  by  exception  dilatoin.  (OalTiit*  al 

M.  Bertrand,  C.  0 ,  ' .  2st 

"  :-In  a  case  of  damages  for  personal  wrongs,  in  which  tbiclrtirt  Iim 

awarded  only  J5  for  the  damages,  no  greater  amount  than  $5  for  cosu 

can  be  awarded.    (Warner  A  al.»«.   Rolf,  C.  of  R.)..*,.....„..v,.'.,.. iWly 

"  :-Aa  application  for  secwity  for,  may  be  legally  made  by  awM^rtwAviil.  -.-^^ 

?'  toire.    (Graham  v»  Gervais,  S.  C.) ,. '„ ; f^gjy  , 

"  :— Ki'rfe  Renunoiatiom.  "^^     .       •.•...■.......;!.—• 

Chows  t—VjVfc  Registration.  ^  /  ' 

"  :— The  Attorney  General  for  L.O.  can  legally  claim  payment  of  monies 

due  to  the  Crown  under  a  bond  by  the  Prothonotaries  to  pay  over  all 
moneys  levied  or  received  by  them  ai}d  payable  to  any  person  or  persons 
lawfully  entitled  to  the  same.    (The  Trust  and  Loan  Co.  of  U.  0.  «». 

.  Monk  eajtta;.,  and  divers  opposantSjS.  C.) 5X 

■Vide  Neolioeno^.  7    ' 

: — Vide  Cobporation.  x  , 

i—Wrfe  Notice  OF  Action.  •  -  \  '        ^ 

: —  Vide  Costs.  , 

Dkki:ncebn  Droit  :—FiW?PftACTicB.  ^-    .  " 

Demmcrraoe  :-The  prevalence  of  a  disease  a*ong  horses,  such  as  that  of  October,   ' 

1872,  which  rendered  large  numbers  for  the  time  unaerviceuble,  is  no  de-       -^^ 
fence  toa  claim  by  vessel  against  the  cdftsignees  fordemurrage  in  discharg- 
ing the  cargo.    (Lacroix  w.  Jackson,  S.  O.)  ■ Z2» 

Do.NATios  :-A,  by  donation  inter  vivo>,  gave  his  proi)erty  to  his  son  8.,  to  te  enjoyed 
'  ^S  iiim  A  litre  de  conititutet  preeaireia  vie  durante,  md  to  hiaseLid'aoa'a 

.        .    children  in  property  after  his  death.    And  the  donation  declared  that,  in    " 
default  of  such  issue,  the  property  should  belong  to  the  other  heirS  of  the 
donor,  who  should  enjoy  and  dispose  of  it  in  such  a  manner  as  the  donor  . 
should  direct  by  his  will. 
-  The  donor  made  his  will  before  making  the  donation,  by  which  he  gave 

^his  property  in  usufruct  to  his  said  son  B.,  and  th6  property  thereof  to^ 
Bfi^  children,  and  gave  B.  piower  by  his  own  will  to  dispose  of  and  to  appor*j 
Jion  said  property  as  he  pleased  among  the  testator's  grandchildren.   An(Cl 
by  a  codicil  executed  after  the  donation,  confirmed  the  will.  ^ 

B.  survived  A.  and  died  without  issue,  leaving  a  will  by  which  he  be^ 
queathed  fte  particular  property  in  question  in  the  cause  to'the  res- 
pondepts,  two  of  A.'s  grandchildren. 

Held  :  1.— That  th««  donation  did  not  create  a  substitution,  in  default  of 
la^gftil  issue  of  B.,  in  favor  of  "  the  other  heira  of  the  donor." 
^                2— That  the  conditional  reversion  of  the  property  provided  by  the  don- 
ation was  perfectly  legal.  /   ■ 
^             ^— That,  under  the  circjijmstaBces,  B.  had  a  legal  right  to  bequeath  the 
"V-               property  as  he  did.    (Heirse  it  al.,  appellants,  and  Dufaux  k  al.,  respon- 
dents, p,  c.) .: ; ....„.';. 

Bl8^:—Firf«  Check,    .(j.  '" '"{ 

DnwsKtsiilma,  JfUerdieim /or  .-—Vide  Praotics,  .. 

Elkotiom  Expenses:— The  value  of  refreshments  supplied  to  a  gang  of  men,  during'; 
-T**"  ele^vi<m  iu  Hhe  Jfovince  of^aebwytffttir-coiniiroiis  of  CangtlB,  c»B^ 
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not  be  recovered  in  an  action  a|^  laf.  1  The  Election  Act  of  1860  beinir 

still  in  for«;e  quoad  such  ElectionJ  (Johnelcto  and  vir  v».  Drummoad  0  0  i  178 

:-"  The  Corrupt  practices  Prevehtiftn  Act  of  1860,"  of  the  late  Prorince  of 

Canada,  is  in  force,  and  applies  t<i  elections  of  i^embere  for  the  House  of       - 

•   Commons  of  the  Dominion,  and,  therefore,  a  note  given  for  the  payment  • 

of  even  lawftil  expenses  connected  with  any  such  election  is  void  in  law 

(Willett  va.  De  Orosbojs,  Hmk- , 

Embkzbleiikbt  :-The  Registrar  and  Ti|^iir  of  the  Lat«  Trmiiy  Ho'uye'of"  Monti^al 

was  a  person  "  employed  irt, the  public  service  of  Her  Jfnjesty."  And  an 
ei6bez8lement  by  such  Registrar  and  Treauirer  of  a  portion  of  the  ftind 
known  as  "  The  Montreal  mttHyed  Pilots  ffind,"  which,  by  The  Trinity 
^ouse  Act,  was  declared  totie  "  vested  in  The  Master,  Depiity  Master'  ' 
Wnd  Wardens  of  the  Trinity  House  of  Montreal,"  and  to  be  under  their 
management,  wasan  embezzlement  of  moneys,  "  the  property  of  Our  Ladv 

the  Queen."  (Reoina  t>«.  David,  Q.  B.) ,. __  '  ,,q 

^^^iVtrm  and  final  hearing  :—VidflsscmTi,Tios,  "<"''■  •'";■;■" • 

Exception  4 /a/orm«;—FiVfe  Praoticr. 

'^  "       "       :-"    Action.  '  , 

"        Cedendarum  Aeltonum : — FiVfe  Composition. 
.     "       Dielinatoire  .—Where  an  orderfor  goods  has  been  given  at  Kamouraska  to  a 

*'*re''">frclerk,  having  commission  to  ict  from  various  bouses  In  Montreal 
(mcljiding  that  of  the  vendor),  and  has  been  accepted  afterwards  by  one 
of  such  houses,  and  the  goods  delivered  at  the  depot  in  Montreal  of  the 
G.T.R.,  and  forwarded  by  that  route  to  thepurchaserreaiding  at  Kamour- 
♦  aska,  the  right  of  action  originated  at  Montreal,  "(tapierre  w.'  Gauvreau 

C.  ofR.) , _  ' 

ExicciiON,  Wntof:—Vidt  Practice. " 

,  Executor  :—Fi(/eWiM,. 
Expert  :-An,  cannot  recover  the  amount  of  his  fees,  when  b'is  report  has  been  set' 
aside,  in  consequence  of  his  failure  to  give  the  requisite  notice  to  the  parties 
before  proceeding. (Beaudry  vt.  Tamalty  k  al.,  C  U.)  17: 

EviDiNCB:—.Ki(fe  Practice.  "" 

"       :—    "Sale.  .        -  ' 

:— A  witness  cannot  be  contradicted  as  to  collateral  matters.  fCour^her 
VA.  Bowie «« 9u«7/,  S.  C.) ,  \ 

;'*    "  :— In* ewe  ««*rf;,aratfon.rf«corp«e<  A A,«n» the  contents  ofrie^^^^^^^^^ 

to  have  been  written  by  tlie  defendant,  and  the  destruction  of  which  has 
^  been  sworn  to,  may  be  established  by  parol  evidence.  (Starke  «...  Massey, 

:— The  Court  will  not  entertain  a  motion  to  revise  a  ruling  at  JPnow^to 

•     ""'"K'j'  '^*'««'tbe  ruling  admits  th^  evidence  objected  to.  (Monsseau  4 

al.  ti«.  Picard  &  al.,  S.C). 

.    "  .         :— /icfe  Abscmpsit.  ••••••'*...'....,.. 

"  : —    "    PaomsBORT  Note. 

,   "  r-The  Quebec  Act  35  Vic,  ch.  6,  s.  9,  authorizing  the  examination  of  one 

of  the  consorts  in  a  suitas  a  witness,  cannot  be  invoked  in  support  of  an 
application  by  one  of  such  consorts  to  examine  the  other  as  a  witness  in 

his  or  her  favor.  (Brush  vt.  Stephens  k  vir,  S.  C  ) 140 

:-The  testimony  of  a  witness  in  sur-rebuttal  may  be  attick^'  by  bountir 
evidence  to  show  that  such  witness  was  inimical  to  plaintiff,  and  was  not 

•  to  be  believed  on  oath.  (Payette  vt.  Couiineau.  S.  C.) 

:-CpmmunicaUons  between  principal  and  agent  will  b^  protected,  if  thiy 
/ST  ^^.f  **"*  P«P»'»tion  or  preliminary  investigatipta  prior  to  suit 
(Tto  Pacific  Mutual  Ins.  Co.  of  N.  Y.  vi.  Butters  SO) 

^04noK:-In  a  non-appealable  cas<|  returnable  obt  of  term,  a  defendant  may  evoke 
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A«TI0LE8:-A  rule  for,  against  the  husband  of  one  of  the  p8ri4>ho  is  *° 
only  a  party  In  Umt  capacity  to  auiliorize  his  wife,  can  nr.,.i^^L  .._..  •* 
result.  (Mathison  &  rir  v».  Whitlock,  8    C.) •, 


capacity  to  authorize  his  wife,  can  produce  no  lecal 

itlotk,  S   C.) •..,.. * 

In  an  action  en  ifpaiation  de  eorp,  el  de  bien,  for  adulte^  by"ihe  hu'pl  ^ 
band  in  the  commnn  lii>iiBi>hni<i  nf  i.i.«<.«if j   i.!.  _  ,»     ..       .    .      "    '. 


67 


/ 


•       r,    u    u    ?"*"'*"' ''""'«'M«1  Of  himself  and  bis  Wife,  the  adinisslons 

"'"'"^"«»"*»'^''"'«l«''y  him  »o  third  persons,  or  resulting  from  his  default 

,«;.  to  answer  interrogatories  mr/aii,  el  article*,  will  be  considered  by  the 
Court,  where  the  Court  is  of  eplnion  that  they  are  uot  the  result  of  colla- 
8.«.^tw*en  the  plaintiff  and  the  defendant.  (Starke  vs.  Massey,  S.  C  )  2« 
:-Wl.cn  are  served  on  the  attorney  of  one  of  the  parties  wh<,  is  absent 
the  simple  indication  by  such  attorney  of  the  place  of  residence  of  his 
ch^nt  IS  a  suhcu-nt  compliance  with  the  provisi,.n.  of  Art.  223of  the  Code 
of  C.  P.,  and  h«  is  not  bound  to  take  steps  to  liavo  his  client 
under  a  Commission.  (Walters  vi.  Lymjin  &  al  S  O  ) 

Oas  :^  Ki(/«  Nboliokncr.  ,  

Guai«,mn:-A  voluntary,  cannot  claim  fees.  (.Miller  w.  Bourgeois,  &  Holland  A  al 

migencausfyii.C.)..,.......^ ..,„  ' 

H.BHA8Co»P.;8:-A  judgment  of  the  S.    cTorL^'iiicatVonfor  a  writ  of,  made 
,      originally  before  a  judge,  and  sent  up  by  hiip  to  the  Court  for  adjudica- 
Uon,  issusceptible  of  a  Review  and  Ajipeal.  (Barlow,  appellant,  &  Ken. 
cedy,  respondent,  Q.  B.)  ,      s        i    rr         , «,  «mi 
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stipulatibn,  in  a  deed  of  sale,  that  the  purchaser  bHIS 
pay  the  Amount  of  a  certain  hypothecary  claim  thenjin  indicated,  will  not 
give  rise  to  a  personal  oUigation  so  to  pay  in  favor  of  the  mortgagee  who 

.  notarially  accepts  the  .•«d,Wo«rfep«,V«en<,  when  th*same  deed  contains 
an  express  reservation  bV  the  purchaser  to  •'  deg^erpir  et  delai,»er"  the 
property.  (The  Permanent  Building  Society  of  the  District  of  Montreal 

»».  Larose,  C.ofR.)..,: 

iNSAHiTr:— FtVfe  Will.  ".' ....".... 

IN80LVE.NT4CTOF1869  :-A   petition  by  an  insolvent  to  stay  proceedings  under  the 

^M^'  """'^  "^'*'  theexpiration  of  five  days  fn.m-the  demand  of  an  ass*n- 

,,^nt,  on  the  ground  that  the  insolvent  has  executed  a  de.cd  of  assignment 
r       to  an  official  assignfe,  is  loo  late.'  (Thomas  ^  Trarchemontagne,  appel- 

6  v^    l»nt,  and  Martin,  respondent,  Q.  B.) " 

•  :-A  petition  calling  in  question  the.  validity  ofan'Msignment'under'the 
Act,  must  be  served  upon  the  insolvent  as.  well  as. upon  the  assignee. 
{In  re  Gravel,  insolvent,  and  Stewart,  assignte,  and  Vilbon,  Pet? ,  S '  C  ) 

:-An  action  ««  if.r«,rf.ca<ion,  claiming  property  from  ,n  assignee  under 

..  the  Act  will  be  dismissed  on  demurrer.  (Larocque  vi.  Pagnuelo.  S.  C  )    41 

^  An  order  for  the  examination  of  witnesses  mi^e  on  the  day  of  a.Toluntaw 

assignment  under  the  Act  of  a  partnerslrip  Estate  by  two  only,  out  S 

threepartners,  is  irregular,  and  a  petition  for  .?tamination  Bhould,  more- 


^> 


INBG 


cf 


11 


23 


ISstJ 


4 


:^',l 


:-When  an  assignee  improperJy  refuses  a  bid  for  real  properly  offered  by 
,  him  for  sale  under  the  Aqt,  and  adjudges  the  property  to  the  previous 

J!  i"'  H  i  f/".'  "*'  ""'"f  •'"'  adjudiiatldny  and  ord.fr  the  property 
lo  be  adjudged  to  the  party  whose  bid  was  rejected.  (In  the  matter  of 
Legerrf,<Pari8.en,  insolvent,  and  Stewart,  assignee,  and  ^either,  Petr., 

:-0n  apetition  by  a  claimant,  alleging  fact?  which  he  daimy'io'b^'Veml 
grounds  of  recusation  of  an  assignee,  and  claiming  to  be  allowed  to  recuse 
the  assignee,  the  judge  will  order  the  assignee  to  suspend  all  fiirther  pro- 
ceeding8,and  order  proof  of  the  facts  alleged  imhe  petition.  (In  the 
m»  ter  9f  Worthington,  an  insolvent,  and  the  Mechanics  Bank,  clmt.,  and 
Bell  and  al.,  contesting,  S.  C.) 
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^le  creditor's  consent  to  a  discharge  of  the  jnsolvent,  is  null  and  void. 

((Jftjle)  appellant,  and  Pr6Tost&  al.,  respondents,  Q.  B.)...^. 3&*V 

"         Do    A^Prevogt  ft  al.,  appellaijjts,  and  Picket,  r«fg||»ndeht,  Q.  R) :il4 

"         :— An  asftSgnment,  by  an  insolvent  residing  In  the  county  of  Hochelaga  to 
'  an  official  a^gnee  ^esiding^in  the  City  of  Montrenl  is  illegal,  and  an  offi- 

cial assignee  lia^dent  in  the  county  has  an  interest  suifkieDt  to  enable 
him  legally  to  peltl|jon  for  a  prohibition  against  the  interim  assignee  under 
■M  ■"«'>  assignment:    HHn  the  matter  of  Gravel,  insolvent,  and  jjtewari, 

~  assignee,  and  Vilbon,  Retr,  S.  C.>. .'..., , '  32^ 

InsCbipt lorf :— uVh,  for  EnquHe  and  ^inal   hearing,  requires  8  days  previous  notice. 

^  (Tremblay  va.  Bigault  d'Ajibreville,  and  d'Aubreville,  opposant,  S.  C.)    76 

*    "         :— An,  for  EiiguStf' Anti  Kial   hearing,  must  be  , preceded  by  previous 

notice  of  8  days,  and  a  simple  Veipt  of  copy  of  an  Inscription  for  the  27tb, 

dated  the  2l8t,  is  not «  waiver\of  the  right  to  object  thereafter  to  the 

shortncssof  the  notice.    (AllnireW  Mortimer,  0.  of  R) itjH 

lnwiiavtiiti  tn/auz:—Vi(tePaACTwts. 

"  "      "       :—     "      PRATICIlCNi. 

^      ''         "    '*     :—    "    Tkansker.        ,  \ 

"  "  "  :— In  the  case  of  an,  of  a  notarii^  deed  and  of  (he.copy  thereof. pro- 
duced, the  party  availing  himself  of  such'lleed  or  copy  is  bound  to  produce 
the  original  d$ed  or  adduce  reasonable  evictence  of  its  loss  or  destruction, 
hia  mere  asserlion  that  it>*has  been  so  iojft  being  4liolIy  insufficient. 
And  where  the  judge  is  of  opinion  Cas  in  present  cage)  that  forgery  and 
perjury  have  been  committed,  he  will,  as  a  matter  of  duty,  order  the  offijn- 
ders  to  be  prosecuted  for  their  crimes.    (ContenV  V  Lamontagne  et  al  ~ 

s.c.).i „...., ......f«....:...;\..; * : 

IssonANCE:— The  preliminary  proofs  under  »  fire  policy  made  afterlk,lie  15  days,- within 
which  the  conditions  endorsed  thereon  required  the  saime  to  \S^' furnished 
are  sulR^ient,  and  specially  so  when  the  conditions  state,— after  the  pro.- 
▼•sion^s  to  the  15  days,— tbat> "  iiirtii "  sijch.  proofs  are  mAde  no  right  of 
action Ihall  accrue.  '  (Lafarge  vt.  The  tivtrpool,  London,  and  Globe  Ins. 

Co.,  s.  Q.y... .:.....;. ...,..;: ^ 2^! 

^:— A  fire  policy  in  favor  of,  a  party,  on  coal  oil  "  hi»own,  in  tfust,  or  on 
consignment,"  covered  (lis-  loss  pn  oil  destroyed  by  fire  in  Middletoq's 
sheds,  warehouse  receipts  for  whi^h  gijanted  by  Middleton  jn  favor  of 
Thomas  Riiston  had  been  transferred  Jp,Ruston  to  such  party;  and  on 
which  receipts 'such  party' had  mad&^'^iwtces  to  Ruston,  who  obtained 
such  advances  really  for  Middleton^JMrn^ihe  party  advancing,  hotdS"";.' 
;e\*r,  being  aware  of  the  fact.    (Stanlll^'''l$pellant,  and  the  JEtnti  Ins. 

Co.,  respondent,  Q.  B.) ^.,.. .1 2 

:— Tp  the  ease  of  an  interim,*  by  an  agent  of  an  Insurance  Co.,*in  tne  fol- 
lowing words:— Received,  from  Messrs.  Tougb^ib  Wallace  (Coatico<||e 
Post  Office),*  Coaticooke,  the- sum  of  twentjr  dollars,  being  the  pi;emium 
!^     for  an  insurance  to  the  eXtent  of  $2,500  on 'the  property  describeiftb  the 
application  of  this  date,  numbeiied- ,  subjecl,  however,  to  the  appn^l  of 
«u     \      tbe  Board  of  Directors  in  Toronto,  who  shall  have  power  to  cancel  this 
^           Cpntr&ct,,  at  any  time  within  thirty' days  from  this  date,  by  causing  a 
. ,     -             notice  to  that  effect  to  be  maifed  to  the  applicant,  at  the  above  Post 
.Office  ;'^— A ^otice  by  the  Company  cancelling  the  contract  mailed  to  the 
apjUicants  at  the  Post  Office,  Toronto,  within  the  thirty  days,  had  the 
effect  of  cancelling  the  Insurance,  although' siicfh  notice  was  not  received        > 
■in  time  for  delivery  by  the  Post  Office  at  Coa^cooke  until  after  the  fire. 
,  (Tough  et  al.  v».  the  Provincial  Ins.  Co.  of  Oanad^  0.  of  R.) a05 
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e    defendant,  by  setting  up  %  ju«  tertii  in  the  property  involved  in  the  case. ' 
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der,  8.  0.) ii.;~>;5'  .♦ 

.     .""  ^-KKfeCuBTlOllARI.  ,  ,<         ',v'' 

MinnMflr:-A,  whicb  |»  voidable  Is  good  bo  long  ..  it  {b  not  declam]  null,  and  there-, 
^      fore  ft  second  marriage  cannot  h.?  validly  oontraeted  by  either  of  the  par- 
ties  t*fore  the  legal  dissolution  of  the  marriage,    (Burn  et  al  vt  Pon- 

taine-,  8.  0.) ........t ;  -    ' 

:-In  an  aciion  to  set  aside  a  marrilii?e,  on  the  ground  <^iini>uii,a^''ibt 
^  husband  IS  bound  to  submit  to  a  jiiedical  ewrfihation  when  ordered  by 
.      the  t^urt,  and  in  default  of  his  sft  doing,  th^^arge  of  «>«;,«,«,,„« 

heia  as  confessed  and  4h»  tharriage  annufled  accordingly.     (Dorion.       / 

appellant,  and.LaurOn^  respondent,  Qi  B.) {.J 

msSii  :^A  father  is  by  law  entitled  to  the  possession,  custody  and "guai^ianshipof  his  " '; 
V  minor  child,  and  cannot  be  deprived^  thereof  except  fo^  insanity  or  grosa      ' 

^      midtonduct ;  nor  can.  he  -legally  deprive  himself  of  his  paternal  right  by 
PontracT.    (Barlow,  appellant,  and  Kennedy,  respondent,  Q.  B.)..„.. ...... 

MuNMJiPAt  GounoiLS  :-The  council  of  a  county  cannot  by  law  esta^ish  a  road,  part  of 
*•     ^    '  "^^"^^  "  '"  ""*  """^  *"""' '"  ""<*^''«'"  'o*^*'  municipality  in 'the  county,  with- 
'  fli      **"*  ^"^  •**<''*"''8  ^y  resolution  or  by  proeeg-verM  such  road  to  be  a  coun- 

ty road.    And  any  road  established  by  a  county  must  be  maintained  under 
j;  ,the  control  of  such  county.   .  And  in-4he  oonntfes  of  SUnsteiM,  Bompton, 

^  Bfomei  Missisquoi,  Huntingdon  and  Richmond,  with  thff'^xception  of  cer- 

tain municipalities' menUoned  under,  Art.  leso' of  t»e  Municipal  pode, 
must  be  built  and  kept  «p  by  general  assessment  upel  all  the  local  Oor- 
1^,  poratiops  in  the  county,  in  proportion  to  the  total  value  of  their  UxabU 

property,exceptin  the  case  mentioned  in^rticlSs  100  and  191.    And  an 
assessment  foracounty  road  only  upoa  two,  out  V  « larger  number  of 
local  corporations  in  the  county,  not  in  accordnnce  with  Ihe  e^ption 
*under  said  articles  190  and  191,  is  illegal.    (Ball  et  al.,  appeWflte^d  the 

Corporation  of  the  Couijty  of  iitanstead,  respondent,  G.  C.).-. 

LxHsoR  audLkssbe;— KirfeNuoLioBxcr    "    ,  ■  T      "" 

"  "        :— In  an  action,'  instituted  under  the  Lessor  and  Lessees  Act  (embo- 

died in  the  Code  of  C.  P. ),  articulations  of  facts  cannot  be  fyled,  and  will  bfe 
rejected  (if  fyled)  on  motion  to  that  end.  (Mitchell  vs.  Gaucher  ft  al.,  S.  0.) 
LiBkL  ■.—Vide  GoBPOKATioii.         .,  ' 

Life  I.NsraANCK :— A  policy  of,  effected  by  A  wife  n^parie  de  bieni  on  tfie  life  of  her  hus-* 
^  band,  for  her  own  beneKt,  cannot  be  attached  by  her  own  creditoc«. 

(Brossard  !(«.  Marsoin,  and  Vilbon,  assignee,  IS.  C.) 

Mandamos  :— a  writ  of,  directing  the  «  Cure  et  MargulUiors  de-l'(Euvre ^t  Pabrique  de 
la  Paroisse  dp  Montreal,"  to  inter  the  body;  of  one  Gnibord  in.the  R.  0. 
Cemetery,  according  to  usage  and  laW,  and  to  insert  in  t^.  register  of 
burials  the  certi'^ate  of  such  inieWent,  and  the  mandate  on  siich  writ,  are 
"  informal  and  Irregular,  and -therefore  liable  to  be  quashed  and  set  asidfe," 
and  will  be  iet  aside  accordingly.    (Brown,  appelUknt^nd  the  Cure,-4c,; 

de  la  Pabrique  de  Montreal,  respondents,  Q.  B.) < 

NECLir.BNOit-fJl  postmaster  is  responsible  for  ^  registered  letter  lost  through  his 
neglect  or  that  of  his  minor  son,  Employed  by  him  as  hisassisUnt,  in  leaving 
it  in  an  exposed  place  in  his  oflBce,  contrary  to  the  regulations  of  the  Post  ' 

/\flC»     J.»-_A *  *¥-W      1  .'        M  ,  -_--__  ■' 
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Office  department.    (Delaporte  &  al.  t».  Madden,  S.  C.)..^ ..-..^.i. 

:— In  the  case  of  a  fire,  negligence  is  presumed  against  the  lessee.    (Rapin 

'  VI.  McKinnon,  C  of  B.) '. .; , - 

:— Where  a  Gas'Cpmpany  ha^ introduced  pipes  into  a  house,  and  9,ae8cap« 
of  gas  occurs  at  a  point  tpr  which  the  Company  is  responsible,  the,widow 
of  a  person  killed,  by  an  eiiplosion 'iaf  the  gV  cannot  recover  draiagea 
against  the  Company,  if  it  appears  that  the  deceased  contributed  to  the 
accident  by  his  negligence  in  going  to  the  place  with  a  light  in  hisl 
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(V«U6„  «..  The  New  City  Gas  Ca.S.  O.)..;:..... .»^..;:......._Z::  |c3 "- 
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NoT.0.  or  Action  :-The  0(imm.ndlng  OHlcer  of  a  prltish  Regiment,  who  i.  8»d  Br 

*  "  !n    «°'P''"'  °'  ">"  Regiment  for  damages,  alleg«d  to  hare  bMu 

,    '     caused  by  his  arr««t  and  impriso.tunent  by  the  Colonel,  Whilst  in  the  Regi- 

.#  -       ^  men^  .Uegally,.m.Iiciously,  and  without  probable  cause,  cannot  Invokrt'o 

Tn  ^.  »"•  '".''°"*'''  """"^  otaotion,  provided  for  in  Article  22  or.the  Code 

'      •  of  O.nl  Procedure,  eren  whep  it  is  proved  that  he  acted,  in  K«iity,  legilfr'^ 

without  mal.ce,  and  with  reasonable  or  probable  cause.    (Barnes  «, 
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Mostyn,  S.  0.) 
OFP6siT.«:-An,  by  a  defendant,  under  ArV;V8rofthe"uode"orUiwi  Prooeduw' 
■      .  r!^?w  k'V  ^  ""ir  **■  *  P'""""''""^  P>«*.  «»"«  be  accompanied 
.  .  A      .  .^^^  'u^'P""**  ""»"'""'  ^^  ^"-  *^' »»"'  •"•«>  by  that  required  by 

Art.  Ilfcfahd  the  22ndRule  of  Pmctice.    (The  Banlc  of  BriUsh  North 
^ '  Adienc.  w.  Jub.nT.lle  &  al,  and  Jubinyille  p  al,  opportints,  S.  0.)....,...162'' 

'  ."'^i  *  '^^^""^""^  '«'«>«'•  ^t-  '*84,  caiffiot  be  fyled  ^hen  the  judgment 

-  _   *  1^^"^^^  'f"  '■«"''«""^  'n  t*""-    (P-riseau  v,.  Orenier.  and  Ownier,    , 

Partnwship  :-A  contract  by  two  parties  to  furnish  "itliii way  TiMc^nstitute^^^ 

nership^itbiu  the  meaning  of  the  Cons.  SUt,  ch.  65,  and  Art.  1834  of  the 

Uml  Code,  but  the  reg.strBtion  requiredthereby  need  only  be  made  in  the 
^  ^  Registry  office  of  the  County  where  their  principal  office  or  place  of  busi-. 
neas  is,  and  not  in  the  various  counties  where  they  may  happen  to  make 
isolated  purchases  of  wood.  (Larosew.  Patton,  S  C) 
PAT.NT  #oft  lNv,^mH:-The  mere  importer  of  an  invention,  which  has  been  patented 
previously  in  the  U.  S.  by  some  othefparty,  is  not  the  inventor  or  discoverer 
thereof  w.tb.n  the  meaning  of  «  The  Patent  Acf  of  18C9" ;  and  a  patent 

obtained  by  him  under  the  said  Act,  on  the  groun*  that  he  was  the  inven 
toror  dwcoverer,  is  null  and  void.   (Woodruff  vs.  Moseley  &  al..  S  0  ) 
Pbrbhption:— Fi*  Pbaotice.     .  '  /  » •"  i  o.  w.j.... 

Phtmcian  :-A  medical  man  may  prove  the  nature  and  length  of  his  services,  by  his 
.  own  oath,  and  may  recover  the  value  of  such  services,  without  establish- 
ing, by  independent  testimony,  that  su«h  services  were  demanded  or 
.      requested  by  tjie  patienti    (B!arcelot«.4iebeau,  C.  C.).,.    . :  i«7 

Postmastib:— ri(fc  NiouoMOB.  "^  ""■■ 

PBAOTici!:-lThe  truth  of  a  certificate  of  service  of  Mexeeptitini  U  forme  may  be 

^^'"cked  by  motion,  without  improbation,  unless  the  Court  orders  other-      - 
wise,  and  such  Mc«^ption  will  belield  not  to  have  been  served  if  the  copy  , 
«  ..,  left  with  the  Rlalntirs  attorney  bear  a  different  number  to  that  of  the 
.orginal.and  be  not  otherwise  an  exact  copy  thereof.  (McMillan,  appellant, 

•  .        and  Q|ril|>an  k  al.,  respondents,  Q:B.). 5 ,3 

■        ^HP'"  Montreal  has  ho  jurisdicUon  ih  the  case  of  an  avu  Je  partnU 
•    '  teken  inThe  district  of  Iberville  for  the  appointment  of  a  Tutor,  Ac.,  to 
-minors,  whose  domicile  is  in  Montreal,  and  such  elation  must  &k^Uce 

in  Montreal.    (Exjarte  GaaOiier,  S.  C.)....,...;.." ..^ ^.....,.:...    n 

:— A  plaintiff  who  has  produced  a  witness  f<)reEamination,8nd  lias  exam" 
Med  him  a  certain  lengtb%hen  further  examination  was  stopped,  in 
*~  takd  the'opinion  of  the  Court  on  the  admissibility  of  qdestio 

)  be  held  to  pro^jjce  tl^JHtoess  for  cross-examination  and  c/o/tii 
^  d^ition  P" "tlft' ^tftMJBf tlefendant^Cof  «».  Patton.S 

l~Fl<fcIll80LVB|IT  AOTJBF^W^  .^^     %  '     '     ' 

:— The  plaintiff  will  n0tbe  fdl^i;e*d  Uyme^'^s  decIanUo 
aUegations  having  referencff|i>  matt^0n|arnng  subseq^ 
tuUon  of  the  action.    (Contaht  vs.  pSf^fAgnt)  A  al.,  S.  Oj 
:— A  difetue  tn  droit,  denying  th^  alfegations  of  the  pbintiff's 
IB  irregular,  and  will  be  dismission  qiotion.    (Dubois  #« 

■■'■.■■" •<;••••....'■.•..•............: •t""-A"j-v •.................'.. 

to  qunii  »e^ptu^  tt<lM4{5Ws&(SB 
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PRINQIPAL  HATTIBS. 


tASI 


'^4 


.;i«^,s.  0.) 


costg  of  printing  in  appeal  tnxed  at  the  rate 
:^e  majr  have  paid  a  less  sum  per  ^age  to 

j*f^, shall  b«  inscribed  at  the  same  time 

S^Aijs,  isBufflcientl/made  W  service  on 

-    .       ,;^p,  vlioo  or  the  cause  upon  the  ROle  de  Droit 

hearinf  tfi||«o  merits  at  the  same  Ume.    (Simpson  tt  al. 

^'"ft::^;^/!^  clairafag  lands  Wdfe|*^i«urecannordos^^ 

""WV"""?  "'l^°*f^?li|FPro<»e<l'ng«  on  ao  Opposition  ^fin  dt  di». 
^10*-'^%'^  by|M|j|^^»«h^nd  an  intervention  fjrled  under  such  cir- 
il^ncis(,.ita^'»^jviflonal  order  of  a  juage,  willj)e  rejected  oh 
tilllllreo^    (BelhuneL  t«.  Ohapleau  4f  |i.,  anaj^PnlKtr, 
,,„^-^l^  party,  C.-ofJl.)...,.  .  ' 

Promissory  NbTB. 

Evi^NCl. 

TotOB, 

RlOIBTIRB. 

^VOOATIOB. 

PrAOTIOIBNS.  ,;  '       . 

Revibw,  Court  or.  ' 

Interlocutory  judgment  awarding  costs  is  eiecntory  before  the  final 
sment.    Trudel »».  Oesautels,  and  David  k  al.,  Int.,  and  Hubert  ft  al., 

tneauf,  C.  C.) • ,; ' 

Lbssor  AND  Lbssbb.  / 

Faits  BT  Articlbs.  '       '     i 

ASBUIIPSIT.   •  ,  I 

requisition  by  plamtiff  to  examine^defendait  tur  faitt  tl  arliclei,  tiled 

^  Bsame  day  that  service  is  made  Of  the  defendant's  motion  for  ;»fr«mp- 

ftwi  is  O.proeidure  utile,  and  will  opehite  as^anl  interruption  of  peremption. 

(Terrill,  appellant,  and  Haldane  A  al.,  reaponllents,  Q.  B;) 

■;  ir'Vide  Costs. 

r'.ff    °"     JCSTIOB  OF  THr  PbaCB. 

i;i|':H;^''  .Imbcription:         .''        -■  ^      ^ _^ 

K^*f hough  a  real  action  can  only  be  brought  iWlhe  distrfct  wberelhe  im 

iff<i^eable  ia  situate,  yet  an  appearance,  withoirt  plea  or  with  a  plea  to  the 

'.^ep*!  is  a  waiver  of  all  objection  to  the  jurisdtetioii.    (Whyte  v«.  Lynch 
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jA-h  alteration  of  the  returnday  of  a  writ  of  Vend.  Exp.  de  territ,  made 
after  the  sKeriff  has  commenced  the  execution  of  ihe  writ,  by  publishing 
his  proceedings  in  a  newspaper,  is  fatal,' and  all  pr»cee(|ings  on  such  writ 
wiUbe  set  aside,  Without  the  necessity  of  an  inscription  en/aux,   (  Dnphi 

4?  •■;•;■•'■." 

i 


:k  al.'  vt.  Viei|ne,>and  Vienne,  opposant,  S.  CJL 
Girouit  Ci^T.  '         •  ,'  V^v? 

~  Attornbt.  '    ,  ■  I-      'iVj.        ',-■,  ^*!'-^~'' 

.ARBIJHrfTOB.-  ''■■.    '^\/'    4i!y '■'■''■    '''\.    ''■■'W^'-*       ■      Mj^ 

ip.  wjhich  is  only  good  in  ptot  will  be  n|bcted  on  dem(i^r,4)n  the       .  \  \         B^ 
?tbat  it'does  not  fully  answer  the  pleading  to  whichit  iBadSressed.    .  '.1 15,  ?! 

lUerM.  Bourgeois,  and  Holland*  al.,»rti>  in  cau»e,S.C.> 158     '       \; 

'hVie  GnABDiAu.  ■^.m  .  '^ 

"    Capias' Ap  RBspoNDiBDm         .        T'%     '     ' 

"    Opposition.  *^     v    ^  '■"  #S 
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INDIJTTO   PHINCIPAL   MATTEB8. 


Pbaotioi:- 


PASV 


■An  Intfrtictlon  for  babltiml  drunkjenneii,  under  Quebec  Aat  83  Vic, 
cb.  20,  oio  only  be  pro.iounctd  by  a^udge  j  (be  prothonoUry  not  haTinK 
Jurigdictlon  in  th^  ))remigei,  even  In  the  cate  of  abienoe  qt  tho  judfe 

(Eip.^Th^rien,  and  Lauxon,  oppogant,  8.  0.),i ..."  ,^4 

:— the  coBtn,  on  digmisgal  of  a  J^fenie  tn  droit,  reserved  for  hearing  until 
the  Hnal  bparing  on  the  merits,  will  not  be  allowed  to  tb«  plalotiiT    fRov 

Aal.  v».  Gautbler,  8.  0.) ^,... _   /  ^21 

•.-^ViJi  BAiLirr. 

:—    "    ExcBpTiON  <l4elinaloirt. 

:—     "     SOPP'WMBNTAHV  DtllAND.  ^'       /  V 

:— An  application  for  eontramte  par  eorpt  cannot  be  granted,  on  a  simple 

motion  tiierefi.r,  after  notice.    (HIggibs  i«,  Bell,  S.  C.) 274 

1"  :— IW«  QuKBio  LiaiNSB  AOT.  '^ 

"           =— An  exception  <J/<j/orm«  may  be  fyled  loan  amVnrf«(/dcclBr«tion,  after  the 
^        "P^t'onof'he  four  days  from  the  return  of  the  writ,  and  such  exception       " 
'    '    "'"  not  b*  considered  waived  by  the  fyling  of  pleas' to  the  merite,  where      • 
such  bad  to  be  done  within  a  specified  delay.    (Brown  vt.  The  Imperial 
Fire  Insurance  Co.,  S.  C.) ,.„• , .' 

,"  '-—yide  AUKSDMWT. 

■  ■".  :-    "    RiooRD. 

"  :— ArriDAviT.  ' 

PiACTicuNS --Where  a  party  objects  before  them  to  the  genuineness  of  a  receipt  con- 
tending  that  it  is  forged,  he  may,  in  case  they  overrule  bis  objection,  con- 
test the  genuineness  of  such  receipt  afterwards  befdlA  th»  Court     <Brunet 
,   tiK  Letang  &  al.  v^^  Brunei  dit  LeUng,  S  C  ) 

PRkbcription:— KiWePBowBHORtNoTB.  " ■ 

PaoniBiTioN  :-A  writ  of,  will  not  be  granted  Jn  favor  of  the  owner  of  a  toll-bridge 
against  parUes  building  a  rival  bridge  within  his  limits,  whilst  such  rival 

bridge  is  being  built.    (Oirard  va.  Bfclangor  ^  al.,  8.  C.) 

:-A  writ  of,  may  be  granted  to  prohibit  the  execution  of  a,  judgment  of 

Justices  ofthePence,^under  Chapter  6  of  the  Consolidated  Statutes,  impos-    ' 
ing  a  fine  of  $50,  for  having  sold  spirituous  liquors  without  »"  license 
(Duval,  appellant,  and  Herbert  it  al,,  respondents,  q\  B.) 229 


323 


51 


36 


PaoiiissoHr  Note:— A,  executed  before 


a  notary  en  brevit  is  not  prescriptible  by  five 


4I 


years. "  (Pigeon,  appellant,  and.Dagcnais,  respondent,  Q.-B.) „ 21 

:— A,  not  exceeding  $50  in  amount  and  payable  to  order,  may  be  legally 

transferred  without  endorsement.    (Dupnis  v».  Marsan,  C.  0.) 

:T-In  an^ction  on.a,  dated  at  Montreal,  in  which  the  defendant  pleias  thi^t 

the  note  was  really  made  at  Sorel,  such  pl'ea  need  not  be  sustained  by  an 

affidavit  such  as  required  by  Art.  145  of  th«!i  Code  of  Civil  «>rocedure 

(Hudon  vs.  Champagne,  S.  0.)  ..: 


Where  a  not|i8  signed  by  proo'iiration,  the  power  so  to  sign  must  be 


•••• I ■•y 

A " "'  r*'"""™*"'"!  '"o  iniwer  bo  10  sign  muBt  be 

proved,  even  infll  default  casi.    (Ethier,  appellant,  and  Thomas,  respon- 
dent, Q.  B.)  ,..•.  ... .'. 

QcKBW  L1CKK8B  Act  :-Thcre  is  no  righ^  of  apKal  from  ihe  TOnvictionB  Jf  JuSU^ 

Peace  under  the,  and  the  Provincial  Legislature  h^s  ju|Bdiction  to  pro- 
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vid*  procedure  for  enforcement  of  penal  sta|ate8  eiacte 
to  subjects  comprised  within  its  pow*r*;  and  penal'sli^ 
the  cjijminal  law  as  contempjited  by  th6  British  North  A 


,1* 


tj«t. 


with  reference 

tjesare  not  part  of 

Act.  Whfeh 


ives  exclusive  power  to  t,be  Pariiament  of  Canada  to  define  tUtt  pro- 
""'-  in  criminal  matters.    (Page,  petitioner,  and  Qrifflth,  respondent,  " 


^c<mD:-^Where  tbe  C^urt  has  ordered  all  the  parties  to  p.ur^  themselves  on  i»th 
,   .    .  reg»raing  attiissing  document  ift.a,  all  tte  inembers  of  a  legal  firm  appew- 

_iagaa  attoftieyaa<t/f<»w  muatjaoputge  themMlvw,  w>d4hteB0tyit] 


302 


t. 


r^-. 


n. 


•      -^  v"    '"ff,"*'^"'«^^°<'"°»«'»tba8  been  found  in  the  interim.    (McCarthonw. 
.  -^    ^"••''•^•''^ - •• ""-.. 329 
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*^'  *  ^»NDfX  TO  PBINOliPAt  IIATTIM. 

rtMKIHATIQH  ;-.ri;fr  I.SMLVINi/aot  or  I>ie9/ 

rU....T«,.,  :-I„  th.  c«.e  of  .nUllca.ion  to  amend  a  ReRulerof„Blrtha  In  a  Parl.h  tlT. 

be  e,.ablUhH  by  a^urvjror.  In  accordance  wi.h  the  (Jlrll  .rection  of.X 
Par  .b^  (L.p.  D^rvojran,  petitioner,  .od  Tb.  Rev.  Fell.  V6ni»rd,  wpon.' 
aent,  w.  C) , r..... 

RfOIMW^ATIOM:--Klrf»I»AnTK«BllllP.  "       '  .....m'.,  •••... 

.  ■        "         t-^A  bond  to  HiJktJrown  rrglatmd  in  l«4n,  without .peci»l  dewription  of. 
pro,H>r  y  affected  .l.er,.by..  availed  by  'privilege  a*  wVll  agaln.t  rtl  S 

>  W^'J^ 'h^nowDPd  by  tlie  debtor  a«ag.l„.t  all  hi.  future  property  tS 

^      .  Tru.t  aud  Loan  Co.  of  U.  0.  v..  Monk  .,  gual,  ana  diver.  o,iJ«,t..  8  C  ) 

«.NUNCur.OH  :-tWr.  at  law.  aj^ain.t  whom  i,  i.  .pught  to  "make  a  jJdTm"  t  oW 

"  XHX  ri  T'*  "**  *"  *-  **"'*  «f  "'""n«'«t:on-    (Hulholland  *  al. 

lUWKW  OmtM:-X*rty  ly  be  ^liev^b^iajilnrttbe^ii^ciofiijud^^^^ 

iribulioi^lbged  to  bitve  been  homologated  by  fraud.    (Doutre  *  at  m 
Bradley  ftX^and  divert  oppo«ant», and  Alllion  #  vir,  petr«.,  and  DorJon 

renpondent,  0/X;R) -^,  '^ 

Riviltir,  fouBT  or  :-In  ttn;inwiimm^444«4^necM^^^^^^^^ 
"       "  iaro  C     f  J      '"™"  904  The  (;  Jhpowtion  of  the  Townthip  of  BucWog-, 

"       "    :J^^  i'*^i'^'^^  oC  the  S.  0.,  unde^Arts/SsT^iiid  of  "the  MunicipM 
Code,  is  appenlttWo,  and  therfefore subject  to  Revision.    (Do  ) 
.    "      '  "    :-^A n  inscription  may  bA  validly  fylcd  on  the  Sth  day  aner\heludgment'. 
i           r        J,    l'^  "^"^  fallrfoV^^Sunday.   'fLenoirrfrt  Rolland  w.  DesLrais 
»       i^  i       #»ir,  C.  t>fR.)...... .,»..„.. 

.'[^i^'    t-An  inscription  which  hs»  been  di8char»?ed7on""the"'appUc^tiorortiie 

^  :-  .   opposing  part^'  in  the  absence  of  tbe  itmcribing  party,  may  be  replaced  on 

^    .  the„  rol.  during,  the  8am»  t^rm  an^  befbre  the  actual  remission  of  the 

^   record,  on  sufficient  cauae  shown.    (Shepard  p,.;,Buchanan,  Oj.  of  R.) m 

:-aince  the  coming  inltt  force  of  Uie  Provinctei  Stat.  36  Vtc,  ch.  12 

.     •>oca8eghaU^g^u*ce|.tib.leofbeing1nscribedforRevW.if,:being»per^ 

,.      Booal  actron,  the^am.oUnt.fe^anded  exceed  $500,.  and  that  said  SUtnte 

"Ita^  *"  '""'"*"»«"*  «^  ^'-  *»*  °f  *»»  ^^  of  Oi^n  Procednre,  not- 
..^.,..,  ..^r.,  '*"'««'»«l»«/*atsac 

;  M  required  bY  the  Ptoviireial  Act  3l8tV.ic.,l!j..  7, «.  10.    (Gibson  Aal.w 

Lindsay,  q.  of  It) .:.........;.........;.  j......  ,,. 

"       "    :-Ki(feUABiSA8  0oBPC8.  ^  •/         u" v""    -" 

SAl81BRlVltNDICATI0N:^rirf«I;tS0I,VE»T  Aoior  ISeff.       ^  •*„*''''r,       -      l'- 

2"r     " '  :—••>  the  cage  of  a,  of  a  waggon,  by  an  assignee  und§r  the  Ias8l*en|  Act 
J-i:  -.^•*|  '^'5*'  wherein  defendant  pleaded  a  drpif. dt,  retention  tm  ttpHiU(\bt  % 
plaintiff  cannot  claim  possession  of  the  waggon,  without  prepaJNoent  ,of  or 

]  iecurity  for  sjich  repairs.  „  (Stewart  v».  Lcdoui,  S.  C.) ;«...  ' 

SALij  :-The  writing  required  by  Art.  1 235  of  the  Civil  Oode  to  be  signeiby  tho "piir^ 
sought  to  be  bound,  is  held  to  be  so  signed  in  tW  case  of  bargain  and 
,  sale  o((  goods,. evidenced  by  the  bought  And  sold  notes,  «ignedby  ths 
J)roker\who  negotiates  the  ^ale.  ^Aad  Mie  broker  may  prove,  by 
parol  e^iderite,  hhi  Authority  to  act  fotthe  parties,  and  the  retention  by 
...the  pa^ihe^  of  the  con tracf  notes  so  si^n^  is  Evidence" of  j|e  authority  of 
the  broSer  tj^^^ind  them  in  thefo^  therein  stated.    (lljftal. »»:  fiope 

:— The,  of «  horae  by  aparty  styled  in  the  declaratioriySerchant ''  to  a 

party  s&led  in  the  deqlaratlofllf^  "ESsquire,"  may^be  proved  br  parol 

evi^enc^  where  it  is  eitablished  that  the  alleged  purchaser  bas  had 

^ggggjj^  of  the  anjmal.  ip.cii^  appellant,  and  Patten,  rf ipond^a^  Q.  B.)    B j 
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INDIX  YO  rUNOIPAL  ItATTIM. 


Ml«d  on,  OD  ttftrti  m  nportinfr,  wiUiout  the  ner««ilt/  of  any  •uhM-nu.ui'**'* 
I     '        p  0  **'  »"^~'*"»«»-  <''*«'«v'«  *  ••••  •PlwllMU,  »iid  UMudry,  ra•p<>lld•D^ 

SiM:-In  tb«  c««i°of  •,  of  »  giVan  quantitjr  of  leed  *y  Muaplt'^  wb«re  the  bulk 

^  profei  Inferior  to  unpjf,  the  purohMer  i»  not  bound  to  accept  the  part 

,^  which  la  equal  to  mmpUllbut  nwjr  qtpudiate  tb<k#hole  purcbaae     fDaa- 

C'     ^  iB*rteatt  4  al.  M.  HarTey,  0.  of  R.) , ^;_..         j^ 

;*  :— A  olauie  in  a  deed  of,  of  an  intinoreable,  to  the  effect  that  iuoh  of  the 

•  - .  .        »  Tendora  aa  tign  bind  themaelvea  to, obtain  the  ratification  of  the  deed  by 

■ap  abtentee,  li  a  condition  prec^edent,  and  no  action  can  be  brought  to 

recover  any  portion  of  the  purchaae  money  until  iuoh  mUflcation  baa  been 

efflBOled.    <,LtBo\r  VI.  beitoutiB  M  vir,  0.  of  R.)...,. "     .  oAg 

BiPawiloM  oa  Cobpb:— Kirf«  Fiir»  it  Arxicl*.  ^        '" '•"•;•"• 

.     S«V4NT  :-In  an  action  for  ^agea,  the  oath  of  the  maat«r  will  bo  taken  ai  erldence  of 
the  nature  of  the  engagement,  and  when  l^-la  ratabliBhed  by  tuch  Mih 
,th«t  the  servant  has  broken  hia  engagement  and  left  without  leare  he      ' 
will  forfeit  his  wages  for  the  period  he  actually  aerTed.   (Oyr  w.  Cadlaux, 

SioHincAiioN  :— Ki*  TRAMaraB.  ,  ^*" ."' '"^. 

ScBBOfl^tTioM  :-Before  the  Code,  legal  jiubrogatiyn  was  aequlrod  without  d*mand  In 

laror  of  a  purchaser  who  (alilmugh  bound  to  do  io  by  hia  deed)  pays  the 
hypothecary  claims  on  the  property,  and  this  right  is  not  affected  by  hit 
subsequently  selling  the  properly  and  Its  being  sold  Judicially  kt  the 
instance  of  a  byppihecary  .creditor,  whose  claim  was  antecedent  to  the' 
date  of  such  purchaser's  original  title.    (LaTall6e  vi.  T61reau.  and  Rot 

, .  oppo8.i^t,s.u|£. :.... ,...; ; y' 

.   8.  PPI.««U»TABV  lfeMA»D:-^lalMiff  has  no  right  to  fyle,  eten  by  permission  of  the 

•r         .  ^o«rt.  supplpraefttaiyoraddifional  reasons  in  support)  of  his  demand  when    ' 

they  are  baaed  on  netMBytrisen  since  the  action  was  brought.   Voad- 

b^l,  appellant,  and  tpPeft^  &  al.,  roHpondents*  Q.  B.)  271 

Tims  Smhi  :-A,  who  tleclares  on  oath  iftix  he  has  nothing  in  his  possession  belo'nirinK 

.  to  the.  defendant,  and  afterwards,  when  examined  as  a'  witness,  jadmita 

^    .'  having  a  numbetof  articles  of  value,,  but  refuses  to  ghe  any  nXL  „, 

-       detailed atatemel^bereof,  willJSe  condemned  as  the  personal  1^^ 

I     ,  '  ♦ho  plaintiff  for  the  value  of  such  articles.    (Grant  et  ^1  v»  Tei 

4         McShane,jr.,  T.S.) ., \...    ,,     "  r^    ^ 

Toll-Buidob:— ^iATranspkb.  |,,  ''     \  " '    * 

"       "     :-No  action  Mes,  on  the  part  of  the  proprietor  of  a,  t*dau8e  the  demolition 

of  a  bridge  in  course  of  erection  withinlils  limits.   (Olrard  w.  Belanger  et 
al.,  is.  C.).a.» ..,.....,, '   ]  i»j 

Thansfkr :-A  transfer  of»lwjgh«a»ry  claim,  which'iiaa'been  rejisto^"^^^^^^  .  ^ 

to  the  «<r«(9WKVthe  property,  but  not  to  the  debtor,  is  sutielent  to. 
enable  the  eeummimo  siie  en  declaration  cTh^poHiiq^^wi  the  want  of 
aignificaUon  to  the„  debtor  cannot  be  pleaded  by  him,  as  defendant  en 
•  \      ffaranlie,  in  the  iwtion,  agains^t  the  right  of  the  eLionnaifi  «Owto'«ne 

(Pacaud,  appellant, ^nd  Beauchene  et  al.,  respondeiita,  Q.  B!)  '      '    7A 

:-It  is  necessary  to  se^  on  the  debtor  a'copy  of  thLcte  of^ignifi^tiJn  aa 

X    "       wallas*  copy  of  th^trabifer  itself.    ^McLennan  ii  Ma/tin,  and  Martin, 

V  plaintiff  en /a«7,  C.  C.).......^^^..^. '. [ /  _,      ^^  7ft 

«         :-A  memorandum  «ou«  Ming  pi^^  which  a  prtntirig  Wm^ny  anVhorl 
:::L:„Ar    "wd  U»  president  to  collect  a  delbt  duetft  the  compa^,  and  which  stated 
r,     *   that  such  debt  had  been  transl^rred  tir  the  TNajsidfAt  for  value  wceiwd  ' 
wa«  not  a  transfer  in  favor  of  a  Bank  of  which  tWcetsionnain  wa»  »lso^ 
4)resldent.    And  even  if  it  were,  it  ronld  not  /vill-  ag«iiHt  a  notarial  - 
'''      ^^^J*  ^"''"^'"  *"  another  party  for  value.  d<ily  siynlfiea.  aetad  n^  hy 
I        ineaeoror;  anff  specially  so,  when,  the  ^«mMnAam  was  nSt  even  siirni' 
.    (.     lied.    (The  City  Bank  vs.  White  el'al..  8.^  Cy..|uL^.:..:..      .  ,4, 

!  .;  .  .    7)^  ^^^~'    '  ' 
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1V.«m.-A    m-mor^rMum  ,««»  „/«,  ;,^v/,  by  whioh   •    printing   corp<,r.iloo    " 

.  .  h«  me„,or.n.  urn  ..„t„g  th.t  ,..*..  •ccount  ...d  brea  .r.n.r.r  J.I  to  hi 

for  v.lu*  iw.l«.l.  could  ma  b«  con«id..r«l  .  ,r.„,r„  to  .  baking  oornT 
;-Uo».  ow'.l.b  w.  •a.^.  pr..Ul«„.,  though  th,  cour^  of  ^Zi^Z 
dlcMrd  tb»l  «..ch  WM  Iht  Intention  of  the  parHw.    (Tl«  City  Hunk  of 

,         Honln.*!,  «pprlHio(,  .nd  Mobile  et  al ,  ns.pond.nti,  Q.  B.) 335 

:-  K»«u  ir«iicb  iU*roor»adura  could  bcjaiyidere*  •  traniftr  to  th«  b.nkl 

J.g  cor|K.r«,Jo,,.  the  Utt.,  not  h.rintflilil  diligence  to  collect  lh«  dPbt. 

•nd  tb«w  baving  b«cn  no  •ignilic,ni\n  «,««  the  debtor,  1.«1  „o  cl.im 

JB«|,      -j**'"*  •  •'•fc*-'l"*«t  U»o.f.r-e,  bujring\  ign.ir.n^Te  of  i.,cb  alleged  pr*. 

■      ilou,  tr«n.fer  by  notarial  deed  duly  .i>^,i(|,.d.  and  acte.l  upon  by  th. 

...  ,  4*btor  by  iwyment  of  the  debt  to  luch  •db4e<|uent  tr.niferee /(Do 

Do). ,|^  '  A'  "• 

"  ir'^!" '''?"'  1.'!*  "'*"'"  •PM"t»<H^inr  tutor  with  h«r  Mcond  hu^. 
band  to  her  children  by  her  flr.t  raarriHge,  dlMolvCi  the  Joint  appoint- 
ment, and  con««quently  the  lecond  husband  c*a»e.  to  be  tutor.    (Breault 

.      ^         «"»•'••>«'»"  *«I.MdBre«Hlt,  Tut.  «rfAof,  Int.,  C.of-R.) '    4^ 

. ,        '  ^-It  li  not  comiwient  to  a  minor  biMome  major,  or  hie  Ugignee,  t'oVuehii 

former  tutor  for  a  .i«clfic  .urn  ot1|,oney  alleged  to  be  due.  under  an 
•ccount  made  out  by  the  tutor  during  hi#-  AmlnHtratlon  aa  tutor,  and 
apptrently  due  under  such  account ;  the  only  action  which  the  minor  hat 
under  the  drcum8ta<.W5>i,.g  the  action  to  render  account.    (Bureaa  i>f 

mi)Onif  O^  k^  J . ,'. ^ 

•►«)fnt'CTC*«T:~riyiju«  or  Montreal..*' 

:-A  g!£]i>,  of  anlmraovablo  xitlKin  the />.■««•,., of  the  fclfeniory  of  Mon 

_-__  1:  .  _^"*'' »»"  "*  '^«»'*  *»  •*«■»«'>"«  ^>|B  »*m'ttary  of  Montreal  the  commu 

tat[ottortJ»proptf^from«lgnljim.Jue..    (ho>niinairede  St.  8ul- 
,.  '  .       pice  M.  Durocher,  8.  0.) ^^ '\^ 

fKatni-^A  servant  whosw  month  terminated  on  yjHfc'septembe'r,  and  who'left'on 
the  9th  without,  leavi  or  previous  pjPin»t.ice^nnot  itie  for  any  por- 
1  tion  of  tbe%nth's  wage*.,  (BelHm|^ette  m.  hM^Q.  0.)......  fi« 

'  %>?;!;,  -An"tMCUtor  cannot  be  appointed'  by  the  Court  lnrf^ac»of  one  who  has 
ceased  to  act,  m  the  case  rff  a  will  made  prevloud  to  the  Oode.    (Bxparte 

Chalutetal.andPerelllifrdit  LHchapelIe,8.  C.)... 44 

:-WU|.r«  a  tpstator  ia  prored  to  have  beeh  im«ne,  t^t' cxl.lenw  of  a 
lucid  interval  requite,  the  most  conctpsive  proof  lii  establish  it ;  and  the 
validity  of  a  will  n.,de  during  an  alleged-  lucid  Interval  will  not  fae  pi«. 
iKOiM  in  the  absence  of  such  testimony.    (Close  ri.  Dijon  et  al.j  8.  C.).. 
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